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INTRODUCTION  TO  FIRST  EDITION. 


"When  a  new  work  is  offered' to  the  public,  and  especially 
when  there  are  several  existing  works  upon  the  subject,  it  is 
expected  that  the  author  willstatethe  reasons  which  induced 
the  publication.  One  of  the  important  features  of  this  work 
is  that  it  will  be  a  work  for  lawyer  and  student.  The  searcher 
for  a  rule  of  evidence  can  find  what  he  wants  without  trouble,. 
and  the  lawyer  who  desires  a  case  illustrating  a  rule  will  find 
it  useful,  collecting:  as  it  does  the  latest  cases. 

The  work  will  present  several  useful  innovations.  The 
rales  of  evidence,  together  with  the  reasons  for  the  same,  are 
treated  rather  more  fully  than  in  such  excellent  works  as 
"  The  Theory  of  Evidence,"  by  Reynolds,  and  Stephen's  "  Di- 
gest of  the  Law  of  Evidence." 

The  latest  cases  are  not  to  be  found  in  the  larger  and  older 
works.  As  one  of  the  older  works  —  Greenleaf,  Best,  Taylor,. 
or  Wharton  —  is  generally  to  be  found  in  the  hands  of  every 
practitioner,  and  accessible  to  every  student,  a  mere  repro- 
duction of  their  works  even  in  new  form  is  unnecessary.  The 
author  has  therefore  made  use  of  the  arrangement  of  Stephen,. 
modified  as  he  thought  necessary,  enlarged  by  a  fuller  state- 
ment of  the  rules,  having  made  a  point  of  citing  only  such 
of  the  older  cases  generally  cited  in  the  older  works  as  were 
necessary  or  advisable,  and  having  taken  especial  pains  to 
cite  the  late  case^  through  the  union  illustrating  the  applica- 
tion of  the  rules  of  evidence.  This  feature  of  the  work  makes 
it  especially  desirable  to  the  trial  lawyer,  and  enables  him  at 
a  very  moderate  price  to  supplement  these  older  works  by 
the  lat^t  utterances  upon  the  subject,  arranged  in  accordance 
with  the  most  logical  order  of  which  the  subject  admits. 

The  student  will  discover  a  considerable  advantage  over  any 
other  work,  finding  in  a  moderate  compass  a  full  discourse  of 
the  law  of  evidence  with  the  benefit  of  the  latest  cases.    The 
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law  is  changing.  Time  was  when  the  earliest  precedent  was 
of  paramount  authority,  and  later  decisions  were  tested  by 
the  earlier,  and  disregarded  when  not  following  the  earlier. 
But  this  rule  has  been  reversed.  It  is  now  the  latest  decis- 
ions of  the  courts  of  last  resort  which  are  regarded  as  the 
highest  evidence  of  the  law.  The  rules  of  exclusion  of  over- 
ruled and  obsolete  decisions  and  cumulative  citations  in  law- 
book making  are  hardly  less  important  than  those  of  inclusion, 
and  on  this  point  the  student  and  practitioner  will  find  this 
work  of  value.  The  general  rule  is  first  given,  the  illustra- 
tions immediately  follow  the  rule,  and  the  exceptions  in  the 
order  of  their  frequency.  We  have  attempted  in  many  cases 
to  make  the  general  rules  condensed  treatises,  full  of  valuable 
information.  The  work  is  a  compromise  between  the  works 
of  Greenleaf,  Taylor,  Phillips  and  Koscoe,  on  the  one  side, 
and  those  of  Abbott  and  Stephen  on  the  other.  We  have 
attempted  to  make  the  rules  lucid  and  terse,  conveying,  as  is 
the  function  of  a  law-book  of  the  present  day,  the  information 
which  they  contain  at  a  glance. 

We  have  attempted  another  point  of  great  importance  to 
the  practitioner  in  the  grouping  of  subordinate  rules  around 
the  general  rules.  This  plan  saves  space  and  time.  It  is  of 
immense  service  to  the  practitioner  to  have  what  the  courts 
have  held  to  be  the  law,  grouped  where  it  can  be  read  im- 
mediately. We  claim  this  to  be  a  new  service  which  this 
work  lends  to  the  profession.  The  thousands  of  illustrations 
in  the  context  present  the  latest  knowledge  on  the  subjects 
they  are  designed  to  explain.  It  is  true  that  there  are  numer- 
ous works,  American  and  English,  which  in  the  aggregate 
treat  the  subjects  included  in  this  work;  but  most  of  them 
oover  the  Lame  ground  as  the  others,  so  they  are  practically 
duplicates.  Most  of  thefti  are  several  years  behind  the  decis- 
ions of  the  courts.  In  some  of  these  works  the  law  of  evi- 
dence seems  to  be  regarded  as  a  distinct  body  of  rules,  inde- 
pendent of  the  other  members  of  the  body  of  the  law,  and  the 
efforts  of  the  writers  seem  to  have  been  limited  to  an  expo- 
sition of  those  views.  This  view  is  proper  enough  in  one  aspect, 
but  it  is  nevertheless  a  very  limited  view  of  that  branch  of  the 
law.  It  is  to  be  recollected  that  the  English  law  of  evidence  had 
Its  origin  in  the  English  courts,  and  is  perhaps  the  most  perfect 
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example  we  possess  of  what  is  known  as  judge-made  law.  It 
is  substantially  the  creation  of  successive  generations  of  judges 
in  the  courts  of  common  law.  It  grew  up  as  a  thing  of  custom 
and  practice.  It  was  made  by  judges  for  juries,  and  this  fact 
no  doubt  serves  to  explain  many  of  its  peculiarities.  They 
were  founded  largely  on  distrust  of  the  capacity  of  the  tribu- 
nal to  which  the  issues  of  fact  belong.  It  may  be  conjectured 
that  if  trial  by  jury  had  not  been  the  practice  of  the  common 
law  —  if  the  judges  had  acquired  the  power  of  deciding  issues 
of  fact  as  well  as  of  law, —  many  of  the  most  obnoxious  rules 
of  evidence  would  never  have  existed.  The  legislature  has  in- 
terfered mainly  for  the  putting  an  end  to  the  exclusion  of  cer- 
tain classes  of  witnesses.  Certainly  the  most  important  of  the 
statutes  dealing  with  the  law  of  evidence  are  those  which  make 
classes  of  persons,  formerly  excluded,  competent  to  testify. 

Our  text-books  on  the  law  of  evidence  owe  their  enormous 
balk  to  the  introduction  of  rules  which  properly  belong  to  the 
substantive  law,  or  to  the  rules  of  pleading  and  practice.  But 
this  is  necessary  from  the  fact  that  the  law  of  evidence  is  not  a 
distinct  body  of  rules  independent  of  the  other  members  of 
the  body  of  the  law ;  that  is,  the  substantive  law  and  law  of 
procedure  are  but  different  members  of  one  harmonious  body. 
Neither  can  have  any  proper  force  or  vigor  without  the  other ; 
thus,  substantive  law  establishes  rights,  and  the  law  of  pro- 
cedure points  out  how  remedies  are  obtained  for  infringement 
of  them.  It  is  substantive  law  which  declares  that  a  person 
shall  enjoy  security  of  person  and  property,  and  defines  the 
nature  of  these  personal  and  property  rights  and  declares  him 
a  wrong-doer  who  infringes  them.  The  law  of  procedure 
directs  and  controls  the  manner  of  administering  law  for  the 
protection  of  rights  and  provides  remedies  for  injuries  in 
courts  of  law.  The  law  of  procedure  is  made  up  of  pleadings, 
practice  and  evidence.  The  subject  of  pleadings  relates  to 
the  orderly  presentation  upon  the  record  of  the  contention  of 
the  respective  parties  in  relation  to  the  subject-matter  of  the 
controversy.  Practice  is  that  branch  of  procedure  which 
points  out  in  what  manner  the  various  steps  are  to  be  taken ; 
not  what  steps  are  to  be  taken,  but  how  they  are  to  be  taken. 
Pleadings  and  evidence  are  very  closely  associated,  and  it  is 
hard  to  draw  the  line  between  them.     It  is  necessary  to  di^ 
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tinguish  two  common  meanings  of  the  word  "evidence"  which 
are  not  unfrequently  confused.  Evidence  sometimes  means 
the  ascertained  facts  from  which  we  infer  the  existence  of 
some  other  fact  or  principle.  It  also  means  the  testimony  of 
persons  as  to  the  existence  of  facts,  from  which  testimony  we 
infer  that  these  or  other  facts  do  or  do  not  exist.  It  is  the 
latter  sense  alone  which  is  appropriate  in  speaking  of  judicial 
evidence.  The  word  "  evidence  "  includes  all  the  legal  means 
which  tend  to  prove  or  disprove  a  fact ;  and  the  law  of  evidence 
in  the  broadest  sense  in  which  it  is  used,  as  the  designation  of 
a  department  of  the  law  of  procedure,  embraces  not  only  what 
matters  may  be  legally  submitted  to  a  tribunal  empowered 
by  law  to  decide  an  issue  of  fact,  but  the  manner  in  which, 
and  the  means  by  which,  and  the  party  by  whom,  those  facts 
may  and  must  be  shown.  The  rules  of  the  law  of  evidence 
are  based  chiefly  on  considerations  relating  to  human  testi- 
mony. Their  fundamental  purpose  is  to  guard  and  test  tlie 
truthfulness  of  statements  as  to  matters  of  fact  made  in  a 
court  of  justice.  The  farther  question,  what  conclusion  is  to 
be  drawn  from  the  facts  supposing  them  to  be  true,  is  the  sub- 
ject of  few  if  any  specific  rules.  Rules  of  evidence  play  an 
important  part  in  the  administration  of  justice.  They  should 
be  reasonably  and  consistently  enforced  so  as  to  give  cer- 
tainty to  the  law  which  protects  the  rights  of  parties.  The 
law  of  evidence  determines  what  facts  are  deemed  to  be  of 
sufficient  probative  force  to  be  heard  as  tending  to  establish 
the  legal  facts  in  issue,  and  also  the  means  by  which  those 
facts  may  andmust  be  made  apparent.  The  first  part  of  the 
definition  is  called  relevancy;  the  second  is  called  proof.  The 
general  theory  of  relevancy  excludes  testimony  relating  to 
facts  from  which  no  conclusion  whatever  could  be  drawn  with 
reference  to  the  facts  in  issue.  On  the  other  hand,  in  the  case 
of  what  is  called  "conclusive  proof,"  the  law  directs  that  on 
certain  evidence  the  judge  must  regard  some  fact  as  proved, 
and  reject  any  evidence  offered  against  it.  Between  these 
two  extremes,  the  law  leaves  the  relation  between  facts  in 
evidence  and  facts  in  issue  to  the  unaided  logic  or  common 
sense  of  the  tribunal. 

The  theory  of  relevanc}^  above  alluded  to,  lies  at  the  root 
of  the  law  of  evidence,  and  requires  some  jn-eliminary  explana- 
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tion.  The  phrase  is  not  one  of  common  use  in  our  text-books, 
and  nothing  like  a  statement  of  the  general  principles  is  to  be 
foand  in  them.  Roscoe,  for  instance,  simply  states  that  "  as 
the  object  of  pleading  is  to  reduce  matters  in  difference  be- 
tween the  parties  to  distinct  and  simple  issues,  so  the  rules  of 
evidence  require  that  no  proof,  oral  or  documentary,  shall  be 
received  that  is  not  referable  to  those  issues.  All  evidence 
of  matters  which  the  courts  judicially  notice,  or  of  matters 
immaterial,  superfluous  or  irrelevant,  is  therefore  excluded." 
And  again,  "  In  general,  evidence  of  collateral  facts  not  perti- 
nent to  the  issue  is  not  admissible."-  We  are  left  to  collect 
from  the  decided  cases  what  things  are  relevant  and  material, 
and  what  things  are  irrelevant  and  superfluous.  It  will  be 
noticed  that,  unlike  the  rules  of  pleading,  the  rules  of  evidence 
cannot  always  be  based  upon  logical  reasons;  they  are  based 
upon  such  reasons  as  are  deemed  good  and  sufficient;  that  is, 
many  of  them  depend  entirelj'  upon  the  notion  of  the  legisla- 
ture or  the  influence  upon  the  court  of  what  is  termed  the 
policy  of  the  law. 

As  to  relevancy,  there  is  a  distinction  between  logical  rele- 
vancy^ and  legal  relevancy ;  as,  for  illustration,  in  the  trial 
of  one  accused  of  crime,  the  admission  or  confession  of  a 
third  person  that  he  committed  the  crime  is  logically  very 
convincing,  and  in  fact  is  relevant;  that  is,  it  relates  to  the 
crime  charged  and  the  person  who  committed  it,  but  it  is  not 
ordinarily  considered  relevant  in  law.  As  before  stated,  there 
is  a  point  on  the  question  of  relevancy  where  it  depends  en- 
tirel}'  upon  the  discretion  of  the  judge,  namely :  in  cases  where 
the  question  is  a  close  one  as  to  whether  certain  facts  are  too 
remote,  although  connected  with  the  fact  in  issue.  Upon 
such  questions  no  exact  rule  can  be  formulated.  The  distinc- 
tion sometimes  drawn  between  direct  and  circumstantial  evi- 
dence is  of  popular  rather  than  of  legal  interest.  The  fact  in 
issue  may  be  proved  either  by  the  testimony  of  persons  who 
swear  to  it  as  a  matter  of  personal  knowledge,  or  by  the  tes- 
timony of  persons  who  swear  to  other  facts  from  which  the 
existence  of  the  fact  in  issue  is  inferred.  In  the  former  case 
the  evidence  is  said  to  be  direct,  in  the  latter  circumstantial. 
The  probative  force  of  these  two  sorts  of  evidence  has  been 
differently  estimated.    On  the  one  hand,  it  has  been  said  —  and 
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this  we  would  think  is  the  more  popular  view — that  a  con- 
clusion arrived  at  merely  from  inference  is  not  so  trustworthy 
as  the  positive  assertion  of  a  sane  and  honest  witness  who  tes- 
tifies to  what  he  has  actually  seen  or  heard.  The  explanation 
would  seem  to  be  that  men  have  less  confidence  in  their  own 
plowers  of  reasoning  than  in  the  assertions  of  others.  It  is 
hardly  necessary  to  point  out  that  in  both  cases  a  process  of 
inference  is  necessary :  that  we  infer  the  existence  of  the  fact 
from  the  fact  that  the  witness  swears  to  it,  and  that  this  infer- 
ence, like  others,  is  exposed  to  the  chance  of  error.  On  the 
other  hand,  the  numberless  instances  in  which  positive,  direct 
testimony  as  to  matters  of  fact  has  been  subsequently  shown 
to  be  entirely  false  or  erroneous  has  led  to  the  opposite  opin- 
ion, that  circumstantial  is  more  trustworthy  than  direct  evi- 
dence. The  general  rule  is  that  evidence  may  be  given  in  an 
action  or  proceeding  of  the  existence  or  non-existence  of  any 
fact  in  issue,  and  of  any  fact  relevant  to  any  fact  in  issue,  and 
of  no  others.  Kelevant  facts  here  means  simply  facts  —  other 
than  those  in  issue  —  which  may  be  proved,  and  would  include 
cases  of  relevancy  strictly  so  called  —  i.  ^.,  facts  relevant  in 
the  sense  that  from  their  existence  you  may  infer  the  exist- 
ence of  the  facts  in  issue.  There  are  minor  classes  of  facts, 
not  being  facts  in  issue,  and  not  being  relevant  facts  in  this 
sense,  which  nevertheless  may  be  proved.  For  example,  "facts 
which,  though  not  in  issue,  are  so  connected  with  facts  in 
issue  as  to  form  part  of  the  same  transaction,"  and  "  facts 
which  are  necessary  to  be  known  to  explain  or  introduce  a 
fact  in  issue,"  may  be  proved ;  but  to  say  that  they  are  rele- 
vant tends  to  obscure  the  theory  of  relevancy.  What  facts, 
then,  are  to  be  regarded  as  relevant  to  facts  in  issue?  Our 
law,  as  we  have  seen,  makes  no  attempt  to  answer  this  ques- 
tion otherwise  than  by  the  enumeration  of  decided  cases. 
Sir  J.  Stephen,  in  his  very  useful  digest,  borrows  the  general 
definition  of  relevancy  from  a  pamphlet  on  the  theory  of 
relevancy  for  purposes  of  judicial  evidence,  by  George  C. 
Cliflford  Whitworth,  Bombay,  1876,  which  is  stated  as  follows: 
'*  Facts,  whether  in  issue  or  not,  are  relevant  to  each  other 
when  one  is,  or  probably  may  be,  or  probably  may  have  been, 
the  cause  of  the  other,  the  effect  of  the  other,  the  effect  of 
the  same  cause,  the  cause  of  the  same  effect, —  or  when  the 
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one  shows  that  the  other  must  or  cannot  have  occurred,  or 
probably  does  or  did  not  exist,  or  that  any  fact  does  or  did 
exist  or  not,  which  in  common  course  of  events  would  either 
have  caused  or  have  been  caused  by  the  other."  There  is 
little  doubt  that  this  is  a  correct  statement  of  the  general 
principle  embodied  in  the  decided  cases.  Facts  may  be  proved 
from  which  legitimate  inferences  may  be  drawn  as  to  the  ex- 
istence of  the  facts  disputed  at  the  trial,  and  this  inference 
depends  on  the  existence  of  a  casual  connection  between  the 
two  sets  of  facts.  It  is  perhaps  hardly  necessary  to  give  in- 
stances in  illustration  of  the  general  definition  of  things  rele- 
vant. The  conduct  of  a  person  charged  with  an  offense  is  one 
of  the  most  common  and  the  most  obvious  cases.  Thus,  ^^  any 
fact  which  supplies  a  motive  for  such  an  act,  or  which  consti- 
tutes preparation  for  it,  any  subsequent  conduct  of  such  per- 
son which  appears  to  have  been  influenced  by  any  such  act, 
and  any  act  done  in  consequence  of  any  such  act  by  or  by  the 
authority  of  that  person,"  may  lead  to  inferences  as  to  the 
act  itself. 

The  limit  of  relevancy  is  sometimes  expressed  by  saying 
that  collateral  facts  are  not  admissible  in  evidence  unless  per- 
tinent to  the  issue ;  but,  as  usual,  we  are  left  to  collect  the 
meaning  of  "  collateral "  from  the  decided  cases.  The  typical 
case  is  perhaps  that  of  Holcombe  v.  Hewson,*  where,  on  a 
question  whether  the  beer  supplied  by  plaintiff  to  defendant 
was  good,  the  plaintiff  was  not  allowed  to  prove  that  the  beer 
he  supplied  to  his  other  customers  was  good.  All  proof  of 
facts  which  merely  tends  to  create  an  unjust  prejudice,  or  un- 
duly to  influence  the  jury,  or  occupy  the  time  of  the  court  in 
irrelevant  inquiries,  is  inadmissible;  but  if  the  proof  be  di- 
rectly or  indirectly  pertinent  to  the  issue,  it  will  be  admitted, 
which  seems  to  come  to  this:  that  mere  similarity  in  circum- 
stances or  coincidence  in  time  will  not  make  one  fact  relevant 
to  another,  unless  some  casual  connection  between  them  is 
made  apparent.  Thus,  in  the  beer  case  above  mentioned,  the 
evidence  might  have  been  made  relevant  by  showing  that  the 
beer  supplied  to  all  the  customers  was  the  same.  The  excep- 
tions to  the  rule  excluding  collateral  evidence  will  be  found 
to  be  cases  that  have  been  brought  within  the  general  rule  of 

1 2  Campbell,  891. 
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relevancy.  Some  bond  of  connection,  as  cause  and  effect,  will 
be  found  to  have  been  established  between  them.  Thus, 
when  the  intention  of  an  act  is  in  question, —  as  in  the  case  of 
a  man  accused  of  setting  fire  to  his  house  in  order  to  get  in- 
surance money, —  other  instances  of  similar  acts,  as  that  the 
prisoner  had  previously  had  two  houses  burned,  each  being 
insured,  and  the  insurance  money  having  been  paid,  may  be 
adduced. 

Another  instance  of  departure  from  the  logical  theory  Df 
relevancy  is  the  evidence  of  opinion.  The  broad  rule,  to 
which  the  ancient  law  scarcely  knew  an  exception,  is  that 
testimony  can  relate  merely  to  facts,  and  that  the  inferences 
from  them  are  to  be  made  by  the  jury.  But  this  general  rule 
has  been  broken  in  upon  by  the  admission  of  various  classes 
of  exceptions,  all  resting  on  the  common  ground  of  necessity. 
While  the  general  rule  is  that  the  fact  that  any  person  is  of 
opinion  that  a  fact  in  issue  or  relevant  to  the  issue  does  or 
does  not  exist  is  not  regarded  as  relevant  to  the  existence  of 
such  fact,  a  distinction  must  be  drawn  between  the  two  senses 
in  which  the  word  "opinion"  may  be  used.  In  common  par- 
lance the  belief  of  a  scientific  witness  on  some  technical  point, 
and  the  belief  of  an  ordinary  witness  as  to  some  fact  per- 
ceived by  himself,  would  with  equal  propriety  be  described 
as  opinion.  The  opinion  in  each  case  is  the  result  of  a  process 
of  reasoning.  In  each  case  one  reasons  from  a  number  of 
facts  to  a  conclusion.  The  belief  of  a  person  in  a  question  of 
personal  identity  is  based  on  a  number  of  facts  as  to  which  he 
has  no  doubt — e.  g.^  the  size,  the  build,  the  gait,  the  clothes 
of  the  person  in  question.  The  law,  however,  draws  a  broad 
distinction  between  this  kind  of  inference  and  the  open  and 
deliberate  inference  as  to  matters  not  directly  perceived  by 
the  senses.  It  distinguishes  between  facts  and  inferences, 
holding,  in  disregard  of  psychology,  that  the  former  are  di- 
rectly perceived;  but  it  does  not  insist  upon  absolute  cer- 
tainty in  the  perception.  A  witness  may  "believe,"  or 
"  think,"  or  "  be  of  opinion,"  that  he  saw  A.  on  a  certain  day, 
or  he  may  say  positively  that  he  did  see  him.  The  strength 
of  his  persuasion  will  be  considered  by  the  tribunal,  but  his 
evidence  will  not  be  rejected  because  his  persuasion  is  weak. 
By  opinion,  then,  is  meant  not  merely  a  lower  degree  of  per- 
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suasion,  a  more  feeble  belief,  but  a  belief  held  as  the  result  of 
inference  and  not  of  direct  perception.  There  is  nothing  in 
the  feebleness  with  which  a  witness'  belief  in  the  existence 
of  a  fact  is  expressed  or  held  to  make  it  irrelevant.  But  as  a 
general  rule,  opinion  in  the  other  sense  is  not  admissible  in 
evidence  at  all.  It  is  the  business  of  the  tribunal,  of  the  jury, 
to  form  such  opinion  for  themselves.  Indeed,  the  exclusion 
of  opinion  in  evidence  is  put  on  this  very  ground  in  some  of 
the  decided  cases.  But  the  general  rule  has  its  exceptions, 
which  may  almost  all  be  included  "  in  the  opinion  of  experts." 
In  matters  of  science  and  skill  requiring  special  study  and 
education,  the  opinions  of  persons  so  qualified — experts  — 
may  be  given  in  evidence.  But  an  expert  cannot  give  an 
opinion  as  to  the  existence  of  the  facts  on  which  his  opinion 
is  based,  although  of  course  he  may  testify  to  them  if  he  has 
perceived  them  himself. 

The  efifect  of  a  presumption — presumpiio  facti^  as  distin- 
guished from  presumpiio  jaris^  or  conclusive  proof  —  is  to 
throw  the  burden  of  proof  on  the  party  who  denies  it  as  a 
matter  of  fact.  Writers  on  the  law  of  evidence  generally 
distinguish  between  presumptions  of  law  and  presumptions 
of  fact  —  the  latter  being,  the  former  not  being,  rebuttable  by 
counter-evidence.  Presumptions  of  law  are,  in  reality,  rules 
of  law  and  part  of  the  law  itself,  and  the  court  may  draw  the 
inference  whenever  the  requisite  fcicts  are  developed.  Some 
regard  it  as  falling  properly  under  specific  divisions  of  the 
substantive  law.  Presumptions  of  this  sort  are  an  indirect 
way  of  expressing  some  legal  principle.  Presumptions  of 
fact,  i.  ^.,  conclusions  which  on  certain  evidence  must  be 
adopted  by  the  court  until  and  unless  they  are  disproved  by 
counter-evidence,  are  cases  in  which  the  task  of  inference  is 
taken  out  of  the  hands  of  the  jury  altogether.  Besides  these 
two  classes  of  presumptions,  and  along  with  them,  there  are 
presumptions,  L  ^.,  inferences  from  facts,  within  the  province 
of  the  jury  itself.  These  are  neither  more  nor  less  than  vari- 
ous degrees  of  probability  in  cases  of  circumstantial  evidence. 
The  distinctions  made  by  the  leading  text-books  of  violent, 
probable,  light  or  rash  are  of  no  value.  Presumptive  evidence, 
and  the  presumptions  of  proofs  to  which  it  gives  rise,  are  not 
indebted  for  their  probative  force  to  any  rules  of  positive 
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law;  but  juries,  in  inferring  one  fact  from  others  which  have 
been  established,  do  nothing  more  than  apply,  under  the  sanc- 
tion of  the  law,  a  process  of  reasoning,  the  force  of  which 
rests  on  experience  and  observation,  and  such  inferences  are 
presumptions  of  fact.  The  effect  of  presumptions  may  be 
compared  with  that  of  estoppel.  The  former  establishes 
against  a  party  a  conclusion  which  stands  unless  and  until  he 
positively  disproves  it.  By  estoppel  a  party  is  prevented 
from  disproving  a  fact  which  he  has  actually  or  constructively 
asserted. 

Certain  classes  of  facts  are  protected  from  disclosure  on 
various  grounds.  Thus,  no  person  can  be  compelled  to  dis- 
close communications  made  to  him  by  his  wife  during  mar- 
riage, and  servants  of  the  state  cannot  be  compelled  to  give 
evidence  of  official  matters  without  the  consent  of  the  head 
of  the  department  to  which  they  belong.  But  perhaps  the 
most  important  case  is  that  of  communications  between  lawyer 
and  client.  The  lawyer  is  not  allowed  to  disclose  any  com- 
munications without  the  client^s  consent,  nor  can  the  client 
be  compelled  to  disclose  such  communications  himself.  The 
rule,  however,  will  not  extend  to  communications  in  further- 
ance of  any  crime  or  fraud. 

In  attempting  to  give  an  outline  of  the  law  of  evidence,  we 
start  with  the  fundamental  principle  that  the  great  object  in 
judicial  evidence  is  the  disflovery  of  truth.  Any  attempt  to 
impose  a  particular  logical  theory  upon  the  judges  or  the  legal 
profession  would  be  sheer  nonsense;  and  we  doubt  whether 
any  branch  of  the  law  is  so  difficult  to  arrange  in  a  complete 
and  satisfactory  manner. 

The  principles  of  evidence  cannot  be  embodied  in  rigid  and 
lifeless  formulas  which  deny  adaptation  to  new  conditions  in 
human  affairs.  They  admit  of  expansion  and  of  frequent  ex- 
ception whenever  it  is  needed  in  order  to  demonstrate  the 
truth.  A  different  view  of  the  law  of  evidence  miffht  be  ex- 
tremely  subversive  of  justice.  The  law  of  evidence  as  a  system 
is  based  both  upon  principles  and  upon  rules  which,  when  not 
prescribed  in  statutes,  arise  out  of  precedents  in  decided  cases. 
The  rule  is  an  exposition  of  the  principle,  but  it  is  based  upon 
judicial  experience  in  the  investigation  of  controversies  by 
means  of  testimony,  and  is  necessarily  influenced  by  what  may 
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be  the  existing  condition  of  things.  It  is  well,  though  some- 
what elementary,  to  observe  that  in  the  application  of  the  prin- 
ciples of  the  law  of  evidence  to  the  investigation  of  thd  truth  in 
a  controversy  over  an  alleged  matter  of  fact,  the  aim  is  to 
coniSne  the  proof  only  within  the  bounds  of  what  is  competent 
and  satisfactory  evidence,  and  that  by  competent  evidence  is 
meant  such  as  the  nature  of  the  thing  to  be  proved  requires, 
and  that  by  satisfactory  evidence  is  meant  such  as  shall  sufSce 
to  satisfy  the  unprejudiced  mind.  If  some  rule  of  evidence 
is  alleged  to  militate  against  the  competency  of  the  species  of 
proof  offered,  I  suppose  it  should  comply  with  two  conditions 
to  satisfy  the  mind  as  to  its  force.  It  should  appear  that  it 
was  established  upon  a  sufficient  precedent  fitting  the  case, 
and  that  the  nature  of  the  thing  to  be  proved  did  not  require 
any  exception  to,  or  modification  of,  the  supposed  rule. 

Mere  number  of  citations  of  cases  is  not  the  only  or  the 
chief  test  of  value  in  a  law-book,  and  the  author  has  in  this 
work  carefully  ruled  out  those  that  are  clearly  obsolete.  A 
s])ecial  feature  is  the  '^  running  in"  of  questions  of  minor  im- 
portance, whereby  a  great  saving  of  space  is  made.  In  order 
to  add  to  the  utility  of  this  work,  we  have  used  the  familiar 
but  always  serviceable  device  of  placing  the  contents  at  the 
head  of  each  chapter,  subdividing  the  context,  and  giving 
the  text  at  the  head  of  each  subdivision. 

We  follow  in  the  main  the  divisions  adopted  by  Eoscoe  and 
other  elementary  writers,  viz. :  1st.  What  facts  may  be  proved 
in  a  court  of  law ;  2d.  By  what  kind  of  evidence  they  must  be 
proved ;  and  3d.  By  whom,  and  in  what  manner,  the  evidence 
must  be  produced.  We  have  not  attempted  to  follow  out 
the  matters  into  their  minute  ramifications.  We  think,  how- 
ever, that  any  one  who  makes  himself  thoroughly  acquainted 
with  the  contents  of  this  work  will  know  fully  and  accurately'' 
all  the  leading  principles  and  rules  of  evidence  which  occur  in 
actual  practice.  We  find  every  text-writer  striving  to  draw 
the  line  between  the  theory  on  which  the  rules  of  evidence 
depend,  and  the  rules  of  evidence  themselves.  This  they 
have  found  to  be  a  difficult  undertaking.  It  has  been  sug- 
gested, with  great  plausibility,  that  the  simplest  way  of  stat- 
ing the  law  of  evidence  would  be  to  omit  all  reference  to  the 
relevancy  of  facts,  and  to  lay  down  a  series  of  rules  as  to  the 
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classes  of  facts  of  which  proof  is  or  is  not  admissible.  It  has 
also  been  said  that  such  a  way  of  treating  the  subject  is 
more  convenient  for  the  practitioner  than  any  arrangement 
yet  adopted,  as  the  law,  as  distinguished  from  the  theory  of 
judicial  evidence,  is  the  work  of  many  generations  of  judges, 
who  have  worked  it  out. 

Every  person  who  attempts  to  state  tne  rules  of  evidence 
without  a  rigid  theory  as  to  the  value  of  pleadings  and  prac- 
tice, allowing  himself  to  be  guided  entirely  by  the  decided 
cases,  will  be  led  into  a  labyrinth  of  indeterminable  contra- 
dictions; and  I  defy  any  person  to  compose  a  consistent  work 
on  practice  evidence  if  he  follows  all  the  decided  cases.  It  is 
hardly  necessary  to  say  that  with  such  difficulties,  in  order 
to  give  only  what  is  incontestable,  we  must  limit  ourselves  to 
general  lines. 

The  plan  followed  in  this  work  has  prevented  the  introduc- 
tion of  long  critical  dissertations  on  controverted  points.  A 
continuous  system  of  citations  gives  the  reader  the  means  of 
verifying  by  their  sources  all  the  propositions  of  the  text.  In 
these  citations  I  have  strictly  confined  myself  to  the  leading 
cases, —  I  mean  to  the  latest  cases  in  the  courts  of  last  resort. 
I  know  that  to  persons  little  acquainted  with  the  law  of  evi- 
dence many  other  developments  would  have  been  useful,  but 
I  am  unaccustomed  to  doing  over  again  what  has  been  done 
and  well  done.  Abbott,  Lawson,  Roscoo,  Taylor,  Eice,  Wood 
and  others  are  now  in  the  hands  of  most  practitioners.  Those, 
I  say,  who  will  consult  these  excellent  works,  will  find  in  them 
the  explanation  of  a  multitude  of  points  upon  which  I  have 
been  compelled  to  be  very  succinct.  I  believe  that  I  have 
neglected,  among  modern  authorities,  no  source  of  informa- 
tion. Thanks  to  the  thorough  studies  of  which  thesii  ques- 
tions have  been  the  subject  for  centuries,  a  problem  that 
would  formerly  have  been  deemed  impossible  has  reached  a 
solution  which  leaves  room  for  much  uncertainty,  but  which 
is  amply  sufficient  for  the  demands  of  the  practitioner.  It  is 
of  small  importance  to  our  present  object  to  c«arry  this  deli- 
cate analysis  farther,  and  to  endeavor  to  reconstruct  in  some 
manner,  on  the  one  hand,  the  theory,  on  the  other  the  prac- 
tice, of  the  great  subject.  When  I  for  the  first  time  conceived 
a  work  on  evidence,  what  I  wished  to  write  was  in  fact  the 
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roles,  in  which  decided  cases  would  have  had  scarcely  any 
part,  fiat  I  have  learned  since  that  a  rule  of  evidence  is  not 
a  mere  play  of  abstraction ;  that  in  it  pleadings,  procedure 
and  the  discretion  of  the  judge  make  up  the  major  part. 

All  we  propose  to  do  is  to  collate  the  work  of  the  judges 
and  put  it  into  a  concise  form  for  the  use  of  the  profession. 

Geo.  W.  Bbadkeb. 

November  10, 1894 
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In  this  edition  I  have  spared  no  pains  in  changing  the  text 
and  adding  new  matter  to  make  the  work  as  precise  and  com- 
plete as  possible.  I  trust  my  work  will  show  that  the  law  of 
all  jarisdictions  on  the  main  subjects  of  relevancy  and  proof  is 
capable  of  being  thrown  into  a  form  short,  plain  and  system- 
atic. I  have  much  increased  the  number  of  points  and  have 
attempted  to  make  them  clear  and  accurate  with  plain  and 
consistent  classification,  so  that  they  can  be  readily  found, 
quickly  understood  and  fully  relied  upon.  The  principles  of 
classification  followed  are  to  put  like  with  like,  according  to 
the  principles  involved.  The  principles  of  practice  evidence 
are  shorter  and  simpler  than  they  look,  and  the  innumerable 
cases  which  seem  to  constitute  the  law  are  no  more  than  illus< 
trations  of  such  principles.  We  find  that  the  student  and  the 
practitioner  acquire  knowledge  of  these  principles  very  slowly 
and  with  great  labor,  and  that  their  knowledge  of  the  princi- 
ples of  the  law  of  evidence  is  very  often  fragmentary.  Every 
one  seems  to  understand  somewhat  differently  the  principles 
to  be  drawn  from  the  decisions.  Our  steadfast  aim  is  to  bring 
out  every  point  of  law  in  the  book  where  the  practitioner  can- 
not overlook  it.  It  is  simply  mental  inertia  which  makes  a 
statement  of  the  facts  with  the  conclusion  thereon  pass  for  the 
law  in  a  case. 

The  influence  on  the  law  of  evidence  of  legal  writers  who 
deduce,  from  a  mass  of  precedents,  general  principles  from  the 
great  bulk  of  anthorities  is  better  or  at  least  more  convenient 
than  the  reports  and  statntes  from  which  the  authorities  are 
collated.  It  seems  to  be  a  dogma  of  the  bar  that  all  general 
propositions  of  law  are  delnsive  and  misleading  and  that  digests 
are  useless  except  as  indexes. 

In  treating  of  statute  law  I  have  given  what  I  understand  to 
be  the  effect  instead  of  the  words  of  the  enactments.    I  have 
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done  this  in  order  to  show  that  the  statutes  of  the  several 
jurisdictions  are  substantially  the  same  on  each  particular  sub- 
ject. In  many  cases  the  result  of  the  enactments  of  the  sev- 
eral states  may  be  stated  in  a  few  lines  —  for  instance,  the  law 
in  regard  to  the  incompetency  of  certain  classes  of  witnesses, 
viz.,  attorneys,  physicians,  priests,  etc.  By  giving  the  operative 
words  of  a  statute  I  have  called  the  attention  of  the  reader  to 
the  words  of  the  statute  and  warned  him  to  refer  to  the  words 
of  the  statute  found  in  it.  By  an  elaboration  of  the  materials 
at  command  the  work  might  easily  have  been  swelled  to  two 
or  more  volumes.  Such  an  increase  of  its  size  would  have  in- 
creased its  cost  without  any  great  corresponding  advantage. 

I  have  spared  no  pains  to  make  the  subject  of  competency 
of  witnesses  as  complete  and  precise  as  possible,  and  I  have 
much  increased  the  number  of  authorities,  thus  making  the 
work  not  only  a  repository  of  all  the  authorities  upon  that  sub- 
ject but  useful  for  purposes  of  study. 

I  have  made  some  effort  to  separate  the  subject,  "What 
facts  may  be  proved  "  from  the  subject  "  How  must  a  relevant 
fact  be  proved?"  and  have  added  to  the  work  the  subject, 
"  What  may  be  proved  under  particular  issues."  The  rules 
which  point  out  the  manner  in  which  the  attendance  of  wit- 
nesses is  to  be  procured  appears  to  me  to  be  no  part  of  the 
law  of  evidence,  and  I  have  therefore  omitted  all  reference  to 
them.  For  the  same  reason  I  have  omitted  the  practice  in  re- 
gard to  the  taking  of  depositions  or  evidence  on  commission^ 
special  statutes  as  to  the  proof  of  ^'  public  documents,"  and 
all  matters  prescribed  by  the  several  codes  of  civil  and  crimi- 
nal procedure,  in  the  different  jurisdictions;  not  that  I  under- 
value the  utility  of  such  information,  but  such  provisions  differ 
so  widely  in  the  different  jurisdictions  that  they  are  in  the 
nature  of  local  court  rules  and  have  no  place  in  a  general  treat- 
ise on  the  law  of  evidence,  as  the  laws  in  regard  to  such  local 
practice  are  constantly  undergoing  modification  and  change. 
I  have  also  omitted  the  law  relating  to  the  interpretation  of 
written  instruments  or  have  stated  those  rules  only  incident- 
ally when  they  seem  to  bear  directly  on  the  question  of  vary- 
ing and  explaining  or  adding  to  such  instruments  by  parol 
evidence.  I  have  called  attention  to  the  increasing  strictness 
of  the  appellate  courts  that  objections  must  be  so  specifically 
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stated  in  the  trial  court  as  to  enable  tbe  judge  clearly  to  under- 
stand the  ground.  I  have  pointed  out  the  fact  that  in  appel- 
late courts  the  discussions  on  questions  of  evidence  are  more 
frequent  and  more  important  than  ever  before.  The  method 
in  this  work  aims  to  give,  in  successive  chapters,  the  character- 
istic rules  now  applied  by  our  courts.  The  arrangement  warns 
the  reader,  in  preparing  his  proofs,  not  to  overlook  any  ele- 
ment which  the  case  may  involve.  Discussion  of  the  cases 
cited  and  of  general  principles  has  of  necessity  been  generally 
omitted  because  impracticable  in  a  work  covering  so  extended 
a  field.  I  have  freely  availed  myself  of  such  material  con- 
tained in  the  last  edition  of  the  works  on  evidence  by  Green- 
leaf,  Taylor,  Abbott  et  al.  as  seemed  to  me  new  or  useful. 

I  hope  to  improve  the  index  of  the  first  edition  so  as  to  make 
it,  what  it  was  not  before,  the  most  satisfactory  guide  to  the 

smallest  point  of  interest  in  the  work. 

Oeo.  W.  Bbadneb. 
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BYIDBNOB  —  DBFINITIOK  OF. 


§  1.  In  general. —  The  word  '^  evidence,"  in  legal  acceptation, 
includes  all  the  means  by  which  any  alleged  matter  of  fact, 
the  trath  of  which  is  sabmitted  to  investigation,  is  established 
or  disproved,*  or  it  is  whatever  is  exhibited  to  a  court  or  jury, 
whether  it  be  by  matter  of  record,  or  writing,  or  by  the  testi- 
mony of  witnesses,  in  order  to  enable  them  to  pronounce  with 
certainty  conceruing  the  truth  of  any  matter  in  dispute ; '  or  it 
is  that  which  is  legally  submitted  to  a  jury  to  enable  them  to 
decide  upon  the  questions  in  dispute  or  issue,  as  pointed  out 
by  the  pleadings  and  distiuguished  from  all  argument  or  com- 
ment.' 

Evidence  may  be  considered  with  reference  to :  (1)  The 
nature  of  the  evidence.  (2)  The  object  of  the  evidence.  (3)  The 
instruments  of  evidence.    (4)  The  effect  of  evidence. 

As  to  its  nature,  evidence  may  be  considered  with  reference 
to  its  being :  (1)  Primary  evidence.  (2)  Secondary  evidence. 
(3)  Positive.   (4)  Presumptive.    (5)  Hearsay.    (6)  Admissions* 

1  Starkie  £v.  10 ;  1  GreenL  Ev.  &  '1  Starkie  Ev.  a 

«Baa  Abr.,  tit  Ev. 
1 


2  BULES   OF   EVIDENCE. 

§  2.  Primary  eyideuee. —  Primary  evidence  is  the  best  evi- 
dence  the  case  admits  of.  Thus,  for  example,  when  a  written 
contract  has  been  entered  into,  and  the  object  is  to  prove 
what  it  was,  it  is  requisite  to  produce  the  original  writing  if 
it  is  to  be  obtained,  and  in  that  case  no  copy  or  other  inferior 
evidence  will  be  received. 

§  3.  Secondary  evidence* — Secondary  evidence  is  that  spe- 
cies of  proof  which  is  admissible  on  the  loss  of  primary  evi- 
dence, and  which  becomes  by  that  event  the  best  evidence. 
While  it  has  been  decided  that  there  are  no  degrees  in  sec- 
ondary evidence,  and,  when  a  party  has  laid  the  foundation 
for  such  evidence,  he  may  prove  the  contents  of  a  deed  by 
jTarol,  yet  after  proof  of  the  due  execution  of  the  original 
the  contents  should  be  proved  by  a  counterpart,  if  there  be 
one,  for  this  is  the  next  best  evidence;  and  it  seems  that  no 
evidence  of  a  mere  copy  is  admissible  until  proof  has  been 
given  that  the  counterpart  cannot  be  produced. 

§  4.  Positive  evidence, —  Positive  or  direct  evidence  is  that 
which,  if  believed,  establishes  the  truth  of  a  fact  in  issue,  and 
does  not  arise  from  any  presumption.  Evidence  is  direct  and 
positive  when  the  very  facts  in  dispute  are  communicated  by 
those  who  have  the  actual  knowledge  of  them  by  means  of 
their  senses.^ 

§  5«  Presumptive  evidence. —  Presumptive  evidence  is  that 
which  is  not  direct,  but  where,  on  the  contrary,  a  fact  which 
is  not  precisely  known  is  presumed  or  inferred  from  one  or 
more  other  facts  or  circumstances  which  aFe  known.* 

§  6.  Hearsay. —  Hearsay  is  the  evidence  of  those  who  re- 
late, not  what  they  know  themselves,  but  what  they  have 
heard  from  others.  Such  mere  recitals  or  assertions  cannot 
be  received  in  evidence  for  many  reasons,  but  principally  for 
the  following:  First,  that  the  party  making  such  declarations 
is  not  on  oath.  And  secondly,  because  the  party  against 
whom,  if  it  operates,  has  no  opportunity  of  cross-examination. 

§  7.  Parol  evidence. —  The  testimony  of  witnesses  is  called 
parol  evidence,  or  that  which  is  given  viva  vocsj  as  contradis- 
tinguished from  that  which  is  written  or  documentary. 

§  8.  Circumstantial, —  Circumstantial  evidence  is  the  proof 
of  facts  which  usually  attend  other  facts  sought  to  be  proved; 

1 1  Starkie  £v.  19.  s  i  starkie  Ev.  la 


PBBLIMINABY  OBSEBYATIONS.  8 

that  which  is  not  direct  evidence.  Thus,  when  a  witness  tes- 
tifies that  a  man  was  stabbed  with  a  knife,  and  that  a  piece 
of  the  blade  was  found  in  the  wound,  and  it  is  found  to  fit 
exactly  with  another  part  of  the  blade  found  in  the  possession 
of  the  prisoner,  the  facts  are  directly  attested,  but  they  only 
prove  circumstances,  and  hence  this  is  called  circumstantial 
evidence.  Circumstantial  evidence  is  of  two  kinds,  namely, 
certain  and  uncertain.  It  is  certain  when  the  conclusion  in 
question  necessarily  follows;  as,  where  a  man  had  received  a 
mortal  wound  and  it  was  found  that  the  impression  of  a 
bloody  left  hand  had  been  made  on  the  left  arm  of  the  de- 
ceased, it  was  certain  that  some  other  person  than  the  deceased 
must  have  made  such  mark.  But  it  is  uncertain  whether 
the  death  was  caused  by  suicide  or  by  murder,  and  whether 
the  mark  of  the  bloody  hand  was  made  by  the  assassin  or 
by  a  friendly  hand  that  came  too  late  to  the  relief  of  the  de- 
ceased. 

§  9.  Conclusive. —  Conclusive  evidence  is  that  which,  while 
uncontradicted,  satisfies  the  jury  and  judge ;  it  is  also  that 
which  cannot  be  contradicted. 

§  10.  Direct. —  Direct  evidence  is  that  which  applies  im- 
mediately to  ihQ  factum  probandum  without  any  intervening 
process,  as  if  A.  testifies  that  he  saw  B.  infiict  a  mortal  wound 
on  C,  of  which  he  immediately  died. 

§  11.  Extrinsic. — Extrinsic  evidence  is  external  evidence, 
or  that  which  is  not  contained  in  the  body  of  an  agreement, 
contract  and  the  like. 

§  12*  Cumulative. —  Cumulative  evidence  is  evidence  of  the 
same  kind  to  the  same  point.  Thus,  if  a  fact  is  attempted  to 
be  proved  by  the  verbal  admission  of  a  party,  evidence  of  an- 
other verbal  admission  of  the  same  fact  is  cumulative. 

§  13*  Competent. —  By  competent  evidence  is  meant  that 
which  the  very  nature  of  the  thing  to  be  proved  requires,  as 
the  fit  and  appropriate  proof  in  the  particular  case. 

§  14.  Relevant. —  By  this  term  is  understood  the  evidence 
which  is  applicable  to  the  issue  joined.  It  is  relevant  when  it 
is  applicable  to  the  issue  and  ought  to  be  received ;  it  is  irrel- 
evant when  it  does  not  apply  and  ought  to  be  excluded. 

§  16.  Moral  evidence. —  By  moral  evidence  is  meant,  not 
only  that  kind  of  evidence  which  is  employed  on  subjects 
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connected  with  moral  conduct,  but  all  the  evidence  whidh  is 
not  obtained,  either  from  intaition  or  from  demonstration.^ 

§  16.  Satisfactory. —  By  satisfactory  evidence  is  intended 
that  amount  of  proof  which  ordinarily  satisfies  an  unpreja- 
diced  mind  beyond  reasonable  doubt.  That  is  to  say,  that 
which  is  sufficient  to  satisfy  the  mind  and  conscience  of  a 
common  man ;  and  so  to  convince  him  that  he  would  venture 
to  act  upon  that  conviction  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest. 

iQambier's  Moral  Ev.,  p.  121. 
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§  1.  Beleyancy  —  Meaning  of. —  The  meaning  of  the  word 
"  relevant/'  as  applied  to  testimony^  i&rthat  it  directly  touches 
upon  the  issue  which  the  parties  have  made  by  their  pleadings 
so  as  to  assist  in  getting  at  the  truth  of  it,  or  that  any  two 
facts  to  which  it  is  applied  are  so  related  to  each  other  that, 
aosording  to  the  common  course  of  events,  one,  either  taken 
by  itself  or  in  connection  with  other  facts,  tends  to  prove, 
proves,  or  renders  probable  or  improbable,  the  past,  present 
or  future  existence  or  non-existence  of  the  other.  It  comes 
from  the  French  ^^  reliever,"  which  means  to  assist.  Any  evi- 
dence which  will  assist  in  knowing  which  party  speaks  the 
truth  of  the  issue  is  relevant.  In  determining  whether  evi- 
dence is  relevant  all  the  issues  must  be  kept  in  view,  as  it 
may  be  admissible  as  to  one  though  not  as  to  another.^  So 
&ct8  which,  though  not  in  issue,  are  so  connected  with  a  fact 
in  issue  as  to  form  part  of  the  same  transaction  or  subject- 


1  DUleher  v.  Home  Life  In&  Ca,  69  N.  Y.  360. 
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matter,  are  deemed  to  be  relevant  to  the  fact  with  which  they 
are  so  connected.^  Thus,  facts  which  are  the  occasion,  cause 
or  effect,  immediate  or  otherwise,  of  relevant  facts  or  facts  in 
issue,  or  which  constitute  the  state  of  things  under  which 
they  happened,  or  which  afford  an  opportunity  for  their  oc- 
currence or  transaction,  are  relevant.*  And  facts  not  other- 
wise relevant  are  relevant  if  they  are  inconsistent  with  any 
fact  in  issue  or  relevant  fact ;  or  if  by  themselves,  or  in  con- 
nection with  other  facts,  they  make  the  existence  or  non-exist- 
ence of  any  fact  in  issue,  or  relevant  fact,  highly  probable  or 
improbable.' 

Indecency  of  evidence  is  no  objection  to  its  being  received 
where  it  is  necessary  to  the  decision  of  a  civil  or  criminal 
right.  But  evidence  offered  in  support  of  immaterial  issues 
may  be  rejected  by  the  court,  although  not  objected  to  by 
either  party.*  Sir  J.  Stephen,  in  his  Digest  of  the  Law  of  Evi- 
dence (art.  9),  states  the  rule  to  be,  that  "  facts  necessary  to 
be  known  to  explain  or  introduce  a  fact  in  issue,  or  relevant, 
or  deemed  to  be  relevant,  to  the  issue,  or  which  support  or 
rebut  an  inference  suggested  by  any  such  fact,  or  which  es- 
tablish 'the  identity  of  any  thing  or  person  whose  identity  is 
in  issue,  or  is  deemed  to  be  relevant  to  the  issue,  or  which  fix 
the  time  or  place  at  which  any  such  fact  happened,  or  which 
show  that  any  document  produced  is  genuine  or  otherwise,  or 
which  show  the  relation  of  the  parties  by  whom  any  such  fact 
was  transacted,  or  which  afforded  an  opportunity  for  its  oc- 
currence or  transaction,  or  which  are  necessary  to  be  known 
in  order  to  show  the  relevancy  of  other  facts,  are  deemed  to 
be  relevant  in  so  far  as  they  are  necessary  for  those  purposes 
respectively."  In  other  words,  it  is  relevant  to  put  in  evi- 
dence any  circumstance  which  tends  to  make  the  proposi- 

1  Paine  v.  Farr,  118  Mass.  74 ;  Holmes  53  N.  J.  Eq.  650 ;  Sayer  v.  Great  Falls 
V.  Goldsmith,  147  U.  a  150.  Water  Ca,  15  Mont  1 ;  Ck>nway  v. 

2  People  T.  Effinger,  105  Cal.  86;  New  Orleans  &  G.  R.  Ckx,  46  La.  Ann. 
Meriden  Savings  Bank  v.  Wellington,  1429 ;  Baltimore  &  O.  R.  Ga  v.  Gamp» 
64  Conn.  553;  Turner  t.  United  65  Fed.  Rep.  952;  Duval  v.  Pullman 
States,  66  Fed.  Rep.  287;  State  v.  Palace  Car  Co.,  62  Fed.  Hep,  266; 
Desforges,  47  La.  Ann.  1167.  White  v.  Van  Horn,  159  U.  S.  172; 

3  Bright  V.  Barnett  &  K  Co.,  26  L  Krause  v.  Morgan,  52  Ohio  St  94 ; 
R.  A.  524,  88  Wis.  299 ;  Jackson  v.  Perry  v.  Moore,  66  Vt  519. 
Jackson,  80  Md.  176 ;  Clark  ▼.  Clark,  *  Corning  v.  Coming,  6  N.  Y.  lOa 
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tion  at  issue  either  more  or  less  probable.^  Great  latitude  is 
allowed  in  the  reception  of  circumstantial  evidence,  and  the 
competency  of  a  collateral  fact  is  not  to  be  determined  by  the 
conclusiveness  of  the  references  it  may  afford  as  to  the  liti- 
gated fact.  It  is  enough  if  it  may  tend,  even  in  a  slight  de- 
gree, to  assist  a  determination  of  the  truth.' 

Thus,  on  the  trial  of  an  action  upon  a  contract  relating  to 
patent  rights,  plaintiff  claimed  that  it  had  been  modified,  while 
defendant  alleged  that  it  had  been  utterly  abandoned  and  can- 
celed, and  the  defendant,  to  sustain  his  position,  introduced  a 
letter  from  plaintiff  to  defendant  in  which  he  referred  to  the 
fact  that  the  contract  was  canceled  by  mutual  consent.  Upon 
plaintiff's  redirect  examination  he  stated  that  he  wrote  the 
letter  because  he  saw  an  article  in  a  newspaper  giving  the  pub- 
lic to  understand  that  the  defendant  owned  the  patent.  The 
plaintiff  was  then  allowed  to  put  such  newspaper  in  evidence.' 

If  the  making  of  any  loan  by  a  party  is  denied,  evidence 
of  his  poverty  at  the  time  is  competent  as  tending  to  disprove 
it.  Thus,  in  an  action  upon  a  note  alleged  to  have  been  given 
for  the  money,  the  defense  being  that  the  note  is  a  forgery 
and  the  loan  a  fiction,  evidence  tending  to  prove  the  payee's 
want  of  means  to  make  the  loan,  and  evidence  tending  to  show 
that  the  maker  was  a  borrower  of  money,  is  admissible.^  So, 
to  fortify  the  presumption  of  payment  from  great  lapse  of 
time,  testimony  that  the  debtor  has  been  in  good  and  the  cred- 
itor in  poor  circumstances  during  such  time  is  admissible.* 

It  is  a  rule  of  pleading,  where  by  the  practice  of  the  court 
the  facts  in  issue  must  be  reduced  into  written  forms,  that  evi- 
dence shall  not  be  pleaded.     And  there  is  a  converse  rule  in 

1  Ostrander  v.  Snyder,  73  Hun,  378,  677,  43  N.  Y.  State  Rep.  930 ;  Wein- 

57  N.  Y.  State  Rep.  289 ;  Robinson  v.  berg  ▼.  Kran,  44  id.  126 ;  Glessner  v. 

Cutter,  168  Mass.  877 ;  Loker  v.  Camp-  Patterson,  164  Pa.  St  224 

beU,  id.  243;  Edwards  v.  Three  Riv-  <  Dryer  v.  Brown,  23  N.  Y.  State 

ers,  102  Mich.  153 ;  Luetgert  v.  Volker,  Rep.  695,  52  Hun,  821 ;  Carr  v.  H.  C. 

153  IlL  885 ;  Jones  v.  Cordele  G.  Co.,  Frick  Coke  Ca,  170  Pa  St.  62 ;  Farm- 

94  Ga.  14 ;  Gardner  v.  Crenshaw,  122  ers'  State  Bank  v.  Pennsylvania  Inv. 

Ma  79 ;  Bntchers'  a  &  M.  Ass'n  v.  Co.,  58  Kan.  886. 

Com.,  168  Mass.  886;  Hall  v.  Stevens,  ^In  the  Matter  of  Kneenan,  56  N. 

89  Wia  447.  Y.  State  Rep.  137;  State  Trust  Ca  v. 

s  Holmes  ▼.  Goldsmith,  147  U.  a  Owen  Paper  Co.,  162  Mass.  156;  Gold- 

150.  enson  v.  Lawrence,  72  N.  Y.  State 

'Minor  ▼.  Barron  et  al.,  181  N.  Y.  Rep.  664. 
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the  adduction  of  evidence,  that  a  witness  may  not  be  asked  the 
question  in  issue,  since  that  is  for  the  jury;  he  may  only  be 
asked  as  to  the  details  of  fact,  from  which  the  jury  are  to  draw 
the  general  conclusion.  It  is  not  possible  to  define  with  exact 
precision  the  degree  of  generality  permissible  in  pleadings,^ 
nor  the  degree  of  particularity  which  must  be  observed  in  pre- 
senting the  items  in  evidence,  since  they  vary  to  some  extent 
according  to  the  circumstances  of  the  case.  It  constantly  hap- 
pens in  the  course  of  a  case  that  evidence  is  given  of  small 
matters  which  are  in  dispute,  merely  for  the  purpose  of  intro- 
ducing or  completing  the  setting,  so  to  speak,  of  some  part  of 
the  story,  and  so  rendering  it  more  intelligible  to  the  -jury, 
just  as  in  a  speech  it  is  necessarj^  not  to  present  the  important 
facts  in  too  bare  a  manner,  if  they  are  to  be  followed  with  ease 
by  the  listeners.  It  also  frequents  happens  that  a  contest  will 
arise  as  to  some  point  connected  in  a  merely  remote  and  sub- 
ordinate way  with  the  issue.  With  regard  both  to  the  admis- 
sibility and  the  mode  of  proof  of  such  matters  as  these,  which 
are  often  spoken  of  as  the  fringe  of  the  case,  the  judge  has  a 
wide  discretion.  It  is  for  the  judge  to  decide,  as  a  matter  of 
law,  whether  any  particular  fact  is  fit  to  be  laid  before  the 
jury  as  evidence,  and  for  the  jury,  with  his  assistance,  to  de- 
termine, as  a  matter  of  fact,  what  weight  they  will  give  to  it 
when  so  presented.  Hence,  the  law  deals  principally  with  the 
admissibility  of  evidence,  and  has  little  to  say  as  to  the  weight 
of  it  when  admitted.  And  this  distinction  between  fact  and 
law  in  matters  of  evidence  exists  no  less  in  trials  without  a 
jury,  although  the  two  functions  of  judge  and  jury  are  united 
in  one  person. 

The  fact  that  a  particular  piece  of  evidence  is  not  conclusive 
of  guilt  does  not  render  it  inadmissible.  Any  fact  or  circum- 
stance which,  with  other  facts  offered  in  evidence,  bears  upon 
the  charge  in  a  criminal  case,  is  competent,  although  its  tend- 
ency to  prove  guilt  is  slight  when  taken  alone.*  Thus,  the 
fact  of  finding  liquor  in  a  stable  used  by  defendant  in  common 

1  Blake  v.  Albion  Life  Ass.  Soc.,  45  United  States  v.  Newton,  52  Fed.  Itep. 

Ll  J.  C.  P.  667 ;  Phniips  ▼.  PhiUips,  4  275 ;  Richards  v.  State,  86  Neb.  182 ; 

Q.  R  D.  127.  State  v.  Best*  111  N.  Q  688;  Hodge ▼. 

estate  V.  Rhodes,  111  N.  Q  647;  State,  98  Ala.  10. 
CoDfu    V.  Brothers,   158   Mass.    200; 


KELEVANOT  AND  MATEBIALITY.  9 

with  others^  and  his  condnct  in  regard  to  it,  is  competent  in  a 
prosecution  for  illegally  keeping  intoxicating  liquors.* 

Ownership  may  be  proved  by  proof  of  possession,  and  that 
can  h6  shown  only  by  acts  of  enjoyment  of  the  land  itself;* 
but  it  is  impossible,  in  the  nature  of  things,  to  confine  the  evi- 
dence to  the  very  precise  spot  on  which  the  alleged  trespass 
may  have  been  committed;  evidence  may  be  given  of  acts 
done  on  other  parts,  provided  there  is  such  a  common  char- 
acter of  locality  between  those  parts  and  the  spot  in  question 
as  would  raise  a  reasonable  inference  in  the  minds  of  the  jury 
that  the  place  in  dispute  belonged  to  the  plaintiff  if  the  other 
parts  did.  In  ordinary  cases,  to  prove  his  title  to  a  close,  the 
claimant  may  give  in  evidence  facts  of  ownership  in  any  part 
of  the  same  inclosure ;  for  the  ownership  of  one  part  causes  a 
reasonable  inference  that  the  other  belongs  to  the  same  per- 
son, though  it  by  no  means  follows  as  a  necessary  consequence; 
for  different  persons  may  have  balks  of  lands  in  the  same  in- 
closure, but  this  is  a  fact  to  be  submitted  to  the  jury.  So  I 
apprehend  the  same  rule  is  applicable  to  a  wood  which  is  not 
inclosed  by  any  fence.  If  you  prove  the  cutting  of  timber  in 
one  part,  I  take  that  to  be  evidence  to  go  to  a  jury  to  prove  a 
right  in  the  whole  wood,  although  there  be  no  fence  or  distinct 
boundary  surrounding  the  whole.  The  acts  of  enjoyment 
from  which  the  ownership  of  real  property  may  be  inferred 
are  very  various ;  as,  for  instance,  the  cutting  of  timber,*  the 
repairing  of  fences  or  banks,^  the  perambulation  of  boundaries 
of  a  manor  or  parish,*  and  the  granting  to  others  of  licenses* 
or  leases^  under  which  possession  is  taken  and  held;  for  all 
these  acts  are  fractions  of  that  sum  total  of  enjoyment  which 
characterizes  dominion.^  And  successful  claims  to  exercise  pos- 
sessory rights  are  equally  relevant  facts  when  they  are  exer- 
cised through  the  intervention  either  of  customary  courts  or 
of  the  courts  of  the  land. 

In  like  manner  it  has  been  frequently  held  that  verdicts  and 
judgments  in  actions  of  trespass  to  hereditaments,*  convic- 

iGom.  V.  Moore,  167   Masa  824;  •  Rogers  v.  AUen,  1  Camp.  80a 

Com.  V.  Hurley,  158  id.  159.  ^Bristow  v.  Cormican,  8  App.  Caa 

2  Fletcher  ▼.  Fuller,  120  U.  a  584.  641. 

'Stanley  v.  White,  14  East,  832.  ^Stickney  t.  Stickney,  181  U.  a  227. 

♦  Jones  ▼.  WiUiams,  2  M.  &  W.  82a  »  Rogers  v.  Allen,  1  Camp.  809 ;  NeUl 

*  Weeks  ▼.  Sparke,  1  M:  &  a  679,  ▼.  Devonshire,  8  App.  Cas.  185, 
689 ;  Wool  way  ▼.  Rowe^  1  A.  &  R  1 14. 
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tions  for  the  non-repair  of  public  ways,^and  verdicts  and  judg- 
ments for  the  recovery  of  prescriptive  toUs,^  are  admissible  as 
relevant  facts  when  the  right  to  the  land,  the  way,  or  the  toll, 
respectively,  is  in  question. 

Evidence  that  the  accounts  between  a  grantee  of  land  and 
his  grantor  were  open  on  the  latter's  books  after  the  convey- 
ance until  a  controversy  as  to  the  validity  of  the  conveyance 
had  arisen  between  a  creditor  of  the  grantor  and  the  grantee 
is  relevant  to  the  question  whether  the  land  was  paid  for  in 
whole  or  in  part  by  extinguishing  the  accounts,  where  the 
books  have  been  lost.'  On  a  trial  for  murder  in  which  the 
theory  of  the  state  is  that  the  purpose  of  the  homicide  was 
robbery,  evidence  that  defendant  shortly  before  the  crime  was 
impecunious,  and  soon  after  spent  money  in  a  lavish  manner, 
is  admissible,  although  none  of  the  money  spent  by  him  is 
identified  as  that  of  the  deceased.* 

§  3.  Must  tend  to  prove  issue  when. —  Each  party  to  an 
action  must  proceed  upon  some  definite  theory,  and  the  evi- 
dence introduced  by  him  must  support  that  theory.*  It  is  not 
necessary,  however,  that  the  evidence  should  bear  directly 
upon  the  issue;  it  is  sufficient  if  it  tends  to  prove  the  issue,  or 
constitutes  a  link  in  the  chain  of  proof.®  And  evidence  ought 
never  to  be  adjudged  irrelevant  which,  according  to  ordinary 
experience  and  the  common  observation  of  the  motives  and 
conduct  of  men,  may  fairly  be  supposed  to  influence  and  per- 
suade candid  and  intelligent  minds.^  Thus,  a  witness  may  tes- 
tify to  the  existence  of  any  collateral  fact  tending  to  enable 
him  to  remember  the  principal  fact  or  strengthen  his  convic- 
tion of  its  truth.® 

The  exclusion  of  testimony  on  the  ground  that  it  is  im- 
material is  a  holding  that  no  inquiry  on  that  subject  will  be 
allowed,  and  is  error  if  the  subject-matter  of  the  inquiry  is 

1 R  V.  Brightside,  Bierlow,  13  Q.  R  ^  Colglazier  ▼.  Colglazier,  124  Ind. 

933.  196;  People  v.  Hare,  57  Mich.  505; 

2  City  of  London  v.  Clarke,  Carth.  Hunter  v.  Harris,  181  111.  482,  24  III. 
181 ;  Lay  bourn  v.  Crisp,  4  M.  &  W.  App.  638 ;  Cleveland,  C,  C.  &  L  R. 
820.  Ca  T.  Closser,  126  Ind.  848»  43  AlU 

3  Sharp  V.  Hicks,  94  Ga.  624  L.  J.  209. 

*  Lancaster  v.  State  (Tex.X  31  a  W.  ^  Copp  t.  Hardy,  32  Ma  App.  688 , 

Rep.  515.  Passmore  v.  Passmore,  60  Mich.  463. 

» Wagner  v.  Winter,  122  Ind.  57;  8  Louisville,  E.  &  St  Ia  R  Ca  v. 

Hood  V.  Olin,  80  Mich.  296.  Hart»  2  Ind.  App.  130. 
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material  in  the  determination  of  any  of  the  issues  raised.^ 
But  evidence  the  relevancy  of  which  is  not  apparent,  and 
which  may  be  prejudicial  to  the  other  party,  is  inadmissible, 
even  upon  the  understanding  that,  unless  the  party  tendering 
it  produces  other  testimony  which  will-  make  it  competent,  it 
may  be  excluded.' 

§  3.  As  against  one  of  two  or  more  defendants. — One  de- 
fendant is  not  entitled  to  have  excluded  in  its  entirety  evi- 
dence which  is  admissible  against  his  co-defendant,  his  remedy 
being  to  ask  instructions  limiting  its  effect  so  as  to  confine  its 
influence  to  the  latter.'  Thus,  in  an  action  against  two  for 
the  commission  of  a  tort,  evidence  is  admissible,  if  competent, 
as  against  either  party.  If  incompetent  as  against  the  other, 
its  use  and  application  must  be  limited  by  proper  instructions.* 

§  4.  Proof  of  negative. —  Negative  evidence  is  secondary 
evidence  in  character.  But  persons  who  were  in  a  position  to 
have  heard  may  testify  that  they  did  not  hear,  although  it  does 
not  afiBrmatively  appear  that  they  were  looking,  watching  or 
listening.*  So  negative  evidence  is  proper  in  many  cases.  Thus, 
negative  testimony  may  be  introduced  by  the  defendant  in 
support  of  his  good  character.^  So  testimony  that  plaintiff,  in 
an  action  for  injuries  alleged  to  have  been  received  by  being 
thrown  from  a  street-car  by  the  driver,  made  no  claim  that  he 
had  been  so  thrown,  immediately  after  the  accident,  is  admis- 
sible.'' And  plaintiff  in  an  action  for  assault  and  battery  is 
entitled  to  show  that  she  took  no  part  in  a  quarrel  between 
others  from  which  the  assault  arose,  and  that  the  assault  upon 
her  was  unprovoked  and  wanton.®  So  where  the  evidence  of 
plaintiff  for  a  wrongfiil  discharge  from  employment  by  the 
manager  of  defendant's  corporation  is  conflicting  as  to  plaint- 
iff's fidelity,  it  is  proper  to  prove  by  plaintiff  that  the  man- 
ager had  never  objected  to  his  fidelity.' 

1  Winchell  v.  National  Exp.  Co.,  64  *  Greany  v.  Long  Island  R.  Co.,  101 

VL  15 ;  Wills  ▼.  Higgins,  133  N.  Y.  N.  Y.  419. 

459,  44  N.  Y.  State  Kept  608.  «Hu8sey  ▼.  State,  87  Ala  131. 

estate  V.Thomas, 99  Mo.  385;  Skel-  ^Kummer    v.    Christopher    &   T. 

lie  y.  Central  Railroad  &  Bkg.  Ca,  81  Street  R  Co.  46  N.  Y.  State  Rep.  386. 

Oa.  56.  spokriefka  v.  Muckurat»  91  Mich. 

'  Owens  V.  State^  94  Ala.  97 ;  Smith  899. 

T.  Collins,  id.  894.  *  Linton  v.  Unexcelled  Fireworks 

*  Consolidated   Ice    Mach.    Ca    v.  Co.,  138  N.  Y.  673,  83  N.  Y.  State  Rep. 

Eeifer,  134  UL  481.  lioa 
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§  5.  Matters  pending  suit. —  As  a  general  rule  no  evidence 
of  any  fact  tending  to  aggravate  or  diminish  the  damages 
which  have  occurred  after  the  commencement  of  the  action 
should  be  admitted.*  Thus,  evidence  of  defendant's  adultery 
subsequent  to  the  filing  of  a  bill  for  divorce  is  inadmissible.* 
And,  as  a  general  rule,  matters  arising  after  the  commence- 
ment of  an  action  must  be  brought  to  the  attention  of  the 
court,  if  at  all,  by  a  supplemental  pleading.'  But  the  rule 
seems  to  have  been  modified  in  Whitmark  v.  New  York  El. 
R  Co.^  In  Eccles  v.  Bodman*  it  is  held  that,  in  an  action 
for  libel,  evidence  of  the  repetition  of  the  libel  or  the  publica- 
tion of  other  libelous  matter  after  the  commencement  of  the 
action  is  inadmissible  for  any  purpose.  But  in  some  states  the 
above  general  rule  seems  to  have  some  exceptions.  Thus,  it 
has  been  held  that  an  article  published  by  defendant  pending 
an  action  for  libel  may  be  admissible  as  a  republication  of  the 
libel  to  show  malice;^  and  that  defendant's  declarations  made 
after  the  commencement  of  a  suit  against  him  for  slander  may 
be  admitted  in  evidence  upon  the  question  of  malice.^ 

§  6.  Intentions^  good  faith^  etc« — When  it  is  relevant  to 
prove  that  some  act  was  done  with  a  particular  intent  on 
which  its  true  legal  character  depends,  declarations  made  by 
the  person  doing  it,  either  at  the  time  or  immediately  after- 
wards,  have  frequently  been  held  admissible  to  prove  what 
that  intent  was.^  Thus,  where  questions  arise  concerning  dom- 
icile, declarations  made  by  the  person  so  residing,  as  to  his  in- 
tention to  stay  or  remove,  are  admissible.*  It  has  often  been 
said  that  the  true  ground  on  which  these  declarations  are  ad- 
mitted is  that  they  constitute  part  of  the  res  geatoB}^    Seasons 

1  Dent  V.  Pickens,  84  W.  Va  240.  7  Turton  v.  New  York  Recorder  Ca, 

2  Foval  V.  Foval,  39  IlL  App.  644.         144  N,  Y.  144 

8  Ferris  v.  Tannebaum,  39  N.  Y.  ^  V^right  v.  Doe,  7  A.  &  K  318, 861. 

State  Rep.  71;   Duquette  ▼.  Richer,  884. 

102  Mich.  483 ;  Joliet  v.  Blower,  155  »  Hodges  ▼.  Beauchesne,  12  Moa  P. 

III.  414 ;  Leavering  v.  Smith,  115  N.  Q  C.  285,  825 ;  Doucet  ▼.  Qeoghegan,  9 

385.  Ch.  D.  441. 

«  149  N.  Y.  89a  10  Robeon    v.    Kemp.  4   Esp^    288 ; 

»  57  N.  Y.  State  Rep.  657.  Rawson  ▼.  Haigh,  2  Bing.  99 ;  Lees 

«  Welch  V.  Tribune  Pub.  Ca,  82  t.  Marton,  1  Moa  &  Rob.  210 ;  Rouch 

Mich.  601 ;  Eldridge  v.  State.  27  Fla.  v.  G.  W.  R  Ca,  1  Q.  R  6L 
162;  Moore  ▼.  Carter,  146  Pa.  St  492 ; 
Gray  v.  Parke,  155  Mass.  433. 
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have  been  sabmitted  for  thinking  that  this  view  is  not  in  har- 
mony with  the  general  principle  of  similar  exceptions,  and 
such  would  seem  to  have  been  the  later  view  of  Parke,  B.,  as 
indicated  in  his  considered  judgment  in  the  case  of  Wright  v» 
Doe.^  When  there  is  a  question  whether  a  person  said  or  did 
something,  the  fact  that  he  said  or  did  something  of  the  same 
sort  on  a  different  occasion  may  be  proved  if  it  shows  the  ex- 
istence on  the  occasion  in  question  of  any  intention,  knowl- 
edge, good  or  bad  faith,  malice  or  other  state  of  the  mind,  or 
of  any  state  of  body  or  bodily  feeling,  the  existence  of  which 
is  in  issue,  or  is,  or  is  deemed  to  be,  relevant  to  the  issue;  but 
such  acts  or  words  may  not  generally  be  proved  merely  in 
order  to  show  that  the  person  so  acting  or  speaking  was  likely 
on  the  occasion  in  question  to  act  in  a  similar  manner.^ 

A  person  who  is  competent  to  prove  his  motives  and  inten- 
tions may  state  in  general  terms  that  he  did  or  refrained  from 
doing  a  particular  thing  material  to  the  issue  on  account  of 
information  received  from  a  third  person,  but  cannot  go  into 
details  or  give  conversations  with  third  persons  held  out  of 
the  hearing  of  the  opposite  party.' 

Declarations  of  a  wife  while  leaving  her  husband's  house 
and  on  the  way  to  that  where  defendant  was  stopping  and 
after  reaching  there,  and  her  refusal  at  defendant's  request  to 
return  to  her  husband,  with  the  reasons  given,  are  admissible 
in  an  action  for  alienating  her  affections,  as  part  of  the  res 
gesUB.^  It  may  also  be  shown  that  she  caused  her  husband  to 
be  prosecuted  just  before  leaving  him. 

Declarations  introduced  solelvto  show  the  state  of  mind  or 
intention  of  the  maker  at  the  time  thev  were  made  are  acts 
from  which  his  state  of  mind  or  intention  may  be  inferred  in 
the  same  manner  as  from  his  appearance,  behavior  or  actions 
generally.*  The  declaration  must  be  contemporaneous  with 
or  closely  follow  the  act  which  it  is  said  to  accompany.  It 
has  been  held  that  even  the  interval  of  a  few  hours  is  sufficient 
to  render  it  inadmissible.' 

17  A.  &  E.  813,  384  'Lawson  v.  Conaway,  37  W.  Va. 

*  Stephen's  Dig.  of  the  Law  of  Ev.,  159. 

art  11 ;  Butler  v.  Watkins,  18  Wall.  *  Rudd  v.  Rounds,  64  Vt  482. 

457;  Lincoln  v.  Claflin,  7  id.    132;  »Ck)m.  ▼.  Trefethen,  157  Mass.  180. 

Castle  ▼.  BuUard,  23  How.  (U.  S.)  172 ;  «  Lees  v.  Marton,  1  Moo.  &  Rob.  210 ; 

Bottomly  v.  United  States,  1  Story,  Rawson  v.  Haigh,  2  Bing.  99, 103, 104, 
135;  Rosa  N.  P.  739. 


14 


BULES  OF  BVIDBNOE. 


The  declarations,  and  condact  equivalent  to  declarations,  of 
wife*  or  paramour'  as  to  the  legitimacy  or  illegitimacy  of 
offspring  of  the  wife  are  held  to  be  admissible  when  the  ques- 
tion in  issue  is  whether  such  offspring  is  or  is  not  legitimate. 
And  it  has  been  said  that  on  the  issue  as  to  whether  an  em- 
ployee's negligent  act,  by  which  a  third  person  sustained  in- 
juries, was  within  the  scope  of  his  employment,  or  was  merely 
for  his  own  amusement  and  to  gratify  his  idle  curiosity,  he 
may  testify  that  he  was  not  acting  in  the  course  of  his  employ- 
ment, but  merely  for  his  own  amusement.' 

A  witness  may  be  asked  for  what  reason  he  did  not  examine 
certain  premises  which  he  was  sent  to  examine.^  And  in  an 
action  for  the  purchase  price  of  a  steam-heating  tank,  plaintiff's 
machinist  may  testify  as  to  the  declarations  of  the  fireman  and 
engineer  of  the  defendant  that  they  thought  the  tank  was  all 
right.* 

To  prove  the  substantive  fact  of  damage,  but  not  to  prove 
the  meaning  of  the  words  used  nor  the  innuendo  charged,  wit- 
nesses who  received  an  alleged  libelous  circular  letter  may 
testify  as  to  the  effect  produced  upon  them  thereby .*  So  in 
an  action  for  breach  of  promise  of  marriage,  it  is  competent, 
for  the  purpose  of  showing  how  plaintiff  was  affected  by  de- 
fendant's marriage  to  another  woman,  to  ask  witness  how  it 
affected  or  seemed  to  affect  her ;  and  an  answer  that  she  was 
downhearted  is  admissible.^  So  on  the  issue  as  to  whether  there 
was  a  honafide  and  substantial  compliance  with  an  agreement 
to  build  a  party-wall  by  the  one  who  erected  it,  he  may  be 
asked  whether  he  intended  to  have  the  wall  built  correctly.' 

Similar  fraudulent  acts  committed  about  the  same  time,  and 
when  the  same  motive  may  reasonably  be  supposed  to  exist, 
are  admissible  in  evidence  to  establish  the  intent  of  one  party 
to  a  transaction  claimed  by  the  other  party  to  have  been  fraud- 
ulent.' 


1  Aylesford  Peerage,  11  App.  Ca&  1. 

s  Barnaby  v.  Baillie,  42  Ch.  D.  282. 

'Brunner  v.  American  Teleg.  & 
Teleph.  Ca,  151  Pa.  St  447. 

*  McCarthy  t.  Gallagher,  53  N.  Y. 
State  Repi  176;  People  ▼.  Gardner, 
144  N.  y.  119;  Fussell  v.  State,  93  Ga. 
450 ;  People  v.  Clark,  106  Cal.  3a 


*  Logan  y.  Berkshire  Apart  Abs^d, 
62  N.  Y.  State  Bepi  132. 
•Warner  ▼.  Clark,  45  La.  Ann.  897. 

7  Robertson  v.  Craver,  88  Iowa,  841. 

8  Hanimain  v.  Jordan,  129  N.  Y.  61, 
41  N.  Y.  State  Repi  124 

»  McCasker  v.  Enright,  64  Vt  488 ; 
O'Day  V.  Chafifee,  64  Hun,  637,  4^ 
N.  Y.  State  Rep.  747. 
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§  7.  Notice^  knowledge^  etc. —  Acts  or  omissions  are  admis- 
sible to  show  the  existence  of  knowledge,  intent  or  motive  in 
any  case  where  the  existence  of  such  knowledge,  intent  or 
motive  is  a  fact  in  issue.^  Thns,  proof  of  the  happening  of  a 
prior  accident  in  the  same  place  has  frequently  been  held  to 
be  competent,  upon  the  ground  that  it  tends  to  show  that, 
tested  by  actual  use,  the  place  of  the  accident  has  been  dem- 
onstrated to  be  unsafe  and  dangerous ;  and  it  seems  where  it 
Is  shown  that  the  conditions  are  similar,  evidence  of  the  oc- 
currence of  an  accident  in  some  other  place  on  the  same  rail- 
way may  be  proper  for  the  same  purpose.'  And  proof  that 
other  persons  had  fallen  on  the  walk  where  the  plaintiff  was 
injured  is  admissible  to  show  the  condition  of  the  place.'  So 
the  fact  that,  within  a  month  prior  to  the  time  when  plaint- 
iff's horses  were  frightened,  other  horses  were  frightened  by 
the  same  place,  is  relevant  to  show  notice.^  Notice  to  defend- 
ant of  the  defect  in  his  premises  which  caused  the  injury  may 
be  presumed  from  its  existence  for  a  sufQcient  length  of  time 
previously.*  Thus,  evidence  that  other  cars  had  left  the  track 
of  a  street  railway  company  at  or  about  the  same  place,  both 
before  and  after  the  derailment  complained  of,  is  admissible 
to  show  notice  to  the  company  of  their  liability  to  leave  the 
track.'    So  testimony  tending  to  show  that  a  horse  was  in  the 

1  Rom  ▼.  state,  63  Ala.  224;  Bot-  >  Qainlan  y.  City  of  Utica,  74  N.  Y. 
tomley  y.  United  States,  1  Story,  185,  608 ;  Pomf  rey  y.  Saratoga,  104  id.  469 ; 
143 ;  Castle  y.  BuUard,  28  How.  (U.  3,)  Richmond  R.  &  EL  Ca  y.  Bowles,  92 
172.186;  Butler  y.  Watkins,  18  Wall  Va  788;  Colorado  M.  &  L  Ca  y. 
456,  464;  Friend  y.  Hamill,  84  Md.  Reeyes,  21  Cola  485;  Lindsey  y.  Ca- 
298,  306 ;  Com.  y.  Ferrigan,  44  Pa.  St.  nadian  P.  R  Ca,  68  Vt  656 ;  Masters 
386 ;  French  y.  White,  5  Duer  (N.  Y.),  v.  Troy,  128  N.  Y.  628,  20  N.  Y.  State 
254 ;  Com.  y.  Coe,  115  Mas&  481 ;  Peo-  Rep.  27a 

pie  y.  Marion,  29  Mich.  81 ;  Hawes  y.  « Stewart  y.  Porter  Mfg.  Ca,   18 

State,  88  Ala.  87 ;  Com.  y.  Robinson,  N.  Y.  State  Rep.  221 ;  Wilson  y.  Town 

146  Mass.  571 ;  Hicks  y.  State,  86  Ala.  of  Spafford,  82  id.  582,  57  Hun,  589 ; 

30;    O'Brien  y.  Com.,  89  Ky.  854;  McCarragher  y.  Rogers,  120  N.  Y.  526, 

Smith  y.  National  Ben.  Soa,  123  N.  Y.  81  N.  Y.  State  Rep.  595. 

85 ;  People  y.  O'SuUiyan,  104  N.  Y.  «  Smith  y.  Des  Moines,  84  Iowa,  685 ; 

481 ;   Funderberg   y.  State,  23  Tex.  Winchell  y.  National  Exp.  Ca,  64  Vt 

Appi  892;   Grace   y.  Mc Arthur,  76  15. 

Wis.  641 ;  Miller  y.  States  68  Miss.  221.  •  Brooklyn  St  R  Ca  y.  Kelley,  6 

2  Brady  y.  Manhattan  R.  Ca,  127  Ohio  C.  C.  155;  Fee  y.  Columbus,  168 
N.  Y.  46,  87  N.  Y.  State  Rep^  340;  Pa.  St  88% 

Scott  y.  New  Orleans*  41  U.  a  App. 
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habit  of  stambling  is  admissible  in  a  suit  for  personal  injuries 
sustained  by  being  thrown  from  a  carriage  by  the  horse  stum- 
bling over  an  alleged  defect  in  the  highway,  where  there  is 
also  evidence  tending  to  show  that,  from  long-continued  own- 
ership by  her  husband,  plaintiff  had  ample  opportunity  to 
learn  that  the  horse  was  a  habitual  stumbler.^  So  where  it  is 
shown  that  a  horse  has  been  restive  and  unmanageable  previ- 
ous to  the  occasion  in  question,  it  is  competent  to  show  that  he 
subsequently  manifested  a  similar  disposition ;  as  the  habit  of 
an  animal  is  in  the  nature  of  a  continuous  fact,  to  be  shown 
by  proof  of  successive  acts  of  a  similar  kind.'  Evidence  that 
the  plaintiff,  claiming  to  be  a  honafide  purchaser  of  the  note 
sued  on,  which  was  given  in  a  fraudulent  transaction  for  hul- 
less  oats,  knew  previously  of  the  dealing  in  such  oats  in  the 
neighborhood,  and  that  people  were  liable  to  be  swindled 
thereon,  is  admissible  on  the  question  of  good  faith.' 

Evidence  in  an  action  against  a  railroad  company  for  the 
death  of  two  persons  struck  by  one  of  its  trains,  of  an  aetaal 
test  at  the  same  place  as  to  whether  the  train  that  caused  the 
d^ath  could  have  been  stopped  after  the  engineer  saw  or  coald. 
have  seen  the  person  killed,  is  admissible  though  the  test  was 
made  for  the  purpose  of  proving  the  result.*  So  the  effect 
upon  different  horses,  which  are  ordinarily  safe  and  gentle,  of 
a  saspended  flag,  may  be  shown  on  the  question  whether  or 
not  a  horse  frightened  by  it  was  ordinarily  safe  and  gentle.* 
So  in  an  action  against  a  railway  company  for  injuries  received 
at  a  railroad  crossing,  in  which  defendant  is  alleged  to  have 
omitted  to  give  the  statutory  signals,  evidence  is  admissible 
that  signals  were  not  given  by  the  same  train  at  a  crossing 
one  and  one-half  miles  beyond,  reached  within  two  minutes 
after  the  first  crossing  was  passed.®  So  evidence  of  former 
transactions  similar  in  kind  between  plaintiff  and  the  cashier 
of  defendant's  bank  is  admissible  on  the  question  whether 
plaintiff  was  dealing  with  the  cashier  as  an  individual  or  as 

1  Atlantic  Street  R.  Ckx  v.  Hardage,  ^Byers  y.  Nashville,  C.  &  St  L  R 

98  G&  457.  Co..  94  Teun.  84o. 

*  Kennon  v.  Gilmer,  181  U.  S.  23.  «  Bemis  v.  Temple,  26  L.  R  A.  254, 

s  Griffith  ▼.  Shipley,  74  Md.  591 ;  162  Mass.  342. 

Cover  V.Myers,  id.  406;  Mohr  v.  Mie-  « Atchison,  T.   &  a   F.   R  Ca  v. 

Ben,  47  Minn.  22a  Hague,  54  Kan.  284 
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an  officer  of  the  bank  in  depositing  money  with  him.^  So  evi- 
dence that  defendant  had  sold  other  notes  at  about  the  same 
time  at  a  great  disconnt  is  admissible  in  an  action  on  a  note  to 
account  for  a  great  discrepancy  between  the  face  of  the  note 
in  sait  and  the  amount  paid  for  it  by  the  plaintiff.'  So  evi- 
dence that  other  persons,  who  worked  at  the  same  time  in  the 
same  room  and  under  similar  conditions  as  plaintiff,  suing  for 
damages  from  Illness,  were  ill  from  lead  poisoning,  and  that 
other  persons  that  worked  there  under  similar  conditions  a  few 
months  before  and  a  few  months  after  were  ill  from  the  same 
cause,  is  admissible,  in  the  sound  discretion  of  the  trial  court, 
upon  the  issue  whether  plaintiff  was  so  poisoned.'  So  the 
testimony  of  a  witness  that  he  received  an  electric  shook  at 
the  same  time  that  an  injury  was  received  by  another  person 
may  be  competent  as  bearing  on  the  question  whether  such 
injury  was  caused  by  an  electric  shock.^  So  in  an  action  for 
death  at  a  railroad  crossing,  testimony  of  witnesses  as  to  in- 
stances in  which  they  narrowly  escaped  being  injured  by  trains 
while  passing  over  the  crossing  in  vehicles  is  admissible,  not- 
withstanding its  tendency  to  raise  collateral  issues.'  So  evi- 
dence that  cinders  from  a  locomotive  had  burned  through  an 
awning  further  from  defendant's  track  than  plaintiff's  build- 
ings is  admissible  to  overcome  any  presumption  that  fire  was 
not  set  by  defendant's  engines,  arising  from  the  distance  of 
the  buildings.*  So  evidence  that  sausages  made  at  the  same 
time  as  those  sold  to  defendant,  which  he  alleges  were  spoiled > 
were  in  good  condition  after  the  sale,  is  admissible  as  tending 
to  show  that  those  delivered  were  also  good.^  So  in  an  action 
for  injaries  from  contact  with  a  broken  electric  wire,  evidence 
that  ten  months  after  the  accident  the  wire  was  patched  and 
brittle,  and  there  was  no  guard  wire,  is  admissible  in  corrobo- 
ration  of  evidence  that  it  was  in  like  condition  at  the  time  of 
the  aocident.'    So  in  an  action  for  damages  from  the  overflow 

iL'Herbette  v.  Pittsfleld  Nat  Bank,  »  Chicago  &  N.  W.  R  Co.  v.  Neto- 

m  Maaa  187.  licky,  67  Fed.  Rep.  665. 

*  Turner  v.  LunlDg;  106  CaL  134  ^Hoekison  v.  CeDtral  Vermont  B. 

sShea  ▼.  Glendale  Elastic  Fabrics  Ca,  66  Vt  618, 61  Am.  A  Esg.  R.  Ca& 

Ca,  162  Masa  463.  47& 

« Block  y.  Milwaukee  Street  R.  Ca,  ^Luetgert  v.  Volker,  153  DL  385. 

»  Wia  371,  27  L.  B.  A.  865 ;  Augusta  8  Western  Union  Tel.  Co.  ▼.  Thorn, 

▼.  Lombard,  03  Ga.  284.  64  Fed.  Rep.  287. 
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of  a  sewer  caused  by  an  obstruction,  evidence  of  the  existence 
of  sand  and  other  accumulation  in  the  sewer  four  days  after 
the  overflow  is  admissible  on  the  question  of  the  condition  of 
the  sewer  at  the  time  of  the  overflow.^    So  evidence  of  the 
condition  of  a  hole  in  a  highway  about  a  year  after  an  accident 
alleged  to  have  been  caused  thereby  is  admissible  to  show  its 
condition  at  the  time  of  the  accident,  although  it  incidentally 
involves  evidence  of  changes  which  had  been  made  in  the  mean- 
time.*   So  evidence  of  the  condition  of  a  sidewalk,  gutter  and 
culvert  before  the  accident  for  which  the  suit  is  brought  is 
admissible  to  show  the  condition  of  the  locua  in  qtco  at  the 
time  of  the  injury.'  So  evidence  of  the  condition  of  a  sidewalk 
two  days  after  one  fell  upon  it  is  admissible  upon  the  question 
of  its  condition  at  the  time  of  the  accident,  in  the  absence  of 
any  allegation  of  a  change  of  its  condition  in  the  interval.*  So 
in  an  action  against  a  city  for  personal  injuries  caused  by  a 
loose  plank  in  a  sidewalk,  evidence  of  other  loose  planks  in 
that  particular  part  of  the  walk  is  admissible.     So  evidenco 
that  a  few  days  after  an  accident  the  pilings  and  planks  sup- 
porting an  approach  to  a  bridge  were  in  a  rotten  condition  is 
admissible  to  prove  their  condition  at  the  time  of  the  accident. 
So  in  an  action  against  a  street-car  company  for  injuries  caused 
by  its  piling  snow  in  the  street,  evidence  of  its  piling  snow  in 
other  places  than  that  where  the  accident  occurred  is  not  erro- 
neously admitted  if  it  is  confined  to  the  immediate  vicinity  of 
the  place  of  the  accident.^    So  in  an  action  against  a  railroad 
company  for  damages  caused  by  fire  communicated  from  the 
premises  of  the  defendant,  evidence  is  admissible  that  engines 
drawing  trains  at  the  place  where  the  fire  was  started  were 
obliged  to  labor  hard  and  consequently  emitted  more  sparks.* 
So  evidence  that  the  defendant  was  armed  two  weeks  before 
the  homicide  with  weapons  similar  to  those  used  by  him  on  the 
night  of  the  homicide  is  admissible,  together  with  his  declara- 
tions implying  an  anticipation  of  some  such  occasion  as  actu- 

1  District  of  ColuQibia  v.  Gray,  23  *Lohr  v.  Philipsburg,  165  Pa.  SL 
Wash.  L.  Rep.  840.  109. 

2  Stone  V.  Town  of  Poland,  81  Hun,  ^  Mayer  v.  Milwaukee  Street  R.  Ca, 
132.  90  Wis.  120. 

>  Woolsey  v.  Ellenville^  84  Hun,  236.        «  Frier  v.  Delaware  &  H.  Canal  Ca, 

86  Hun,  464,  67  N.  Y.  State  Rep.  51U 
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ally  arose  when  the  crime  was  committed,  and  when  a  weapon 
similar  to  one  previously  seen  on  defendant's  person  was  actu- 
ally used  in  inflicting  the  mortal  wound.^  So  on  a  trial  for  rape 
on  defendant's  daughter,  evidence  that  he  had  abused  and 
beaten  her  before,  and  was  abusive  to  his  wife  and  other  chil- 
dren, and  of  the  language  used  on  those  occasions,  is  admissible 
as  tending  to  show  whether  the  prosecutrix  yielded  on  ac- 
count of  threats  and  fear.^ 

On  a  trial  for  assault  with  intent  to  kill,  evidence  of  a  for- 
mer or  subsequent  assault  upon  the  same  person  is  admissible 
to  show  intent.'  So  evidence  that  defendant  on  trial  for 
murder  knocked  down  another  person  two  weeks  before  the 
commission  of  the  crime  is  admissible,  where  it  was  the  begin- 
ning of  the  hostility  between  defendant  and  deceased/  So 
evidence  that  a  person  other  than  the  one  for  whose  murder 
the  accused  is  on  trial  was  murdered  is  admissible  to  negative 
a  probability,  arising  from  the  other  evidence,  that  such  a  per- 
son might  have  killed  the  deceased.*  So  on  a  trial  for  murder 
by  drowning  the  deceased  in  a  boat,  evidence  that  the  defend- 
ant had  previously  tried  to  poison  the  deceased  is  admissible 
to  show  animus  and  intent,  and  to  rebut  the  theory  of  acci- 
dent. So  evidence  is  admissible  in  a  trial  for  murder,  that  the 
accused  endeavored  to  secure  the  assistance  of  others  in  cheat- 
ing the  deceased  out  of  money  in  his  possession,  as  tending  to 
show  the  relation  between  the  accused  and  the  deceased,  and 
that  the  accused  was  endeavoring  to  ascertain  what  money  the 
deceased  had,  and  to  get  it  in  devious  ways.  So  evidence  that 
defendant  and  one  jointly  indicted  with  him  for  murder  in  an 
attempt  to  rob  the  deceased,  within  four  hours  before  the  com- 
mission of  the  crime  attempted  to  rob  another  person,  and  did 
rob  a  third,  in  pursuance  of  a  plan  including  several  robberies, 
is  admissible.  So  evidence  of  defendant's  participation  in  a  lar- 
ceny committed  during  the  same  night  and  shortly  before  the 
larceny  charged  in  the  indictment  was  committed  is  compe- 
tent upon  the  question  whether,  in  assisting  his  alleged  accom- 
plice in  the  acts  charged,  he  knew  that  a  crime  was  being 
committed.*    So  evidence  of  similar  transactions  is  admissible, 

1  Burgess  v.  State,  93  Ga,  304.  <  Slate  v.  Dettraer,  124  Ma  426. 

•People  V.  Burwell  106  Mich.  27.  »  People  v.  Smith,  106  Cal.  7a 

•State  V.  PenDington,  124  Ma  38a        eytute  v.  Vaiwell,  66  Vt  558. 
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on  a  trial  for  obtaining  a  signature  by  false  pretenses,  to  show 
defendant's  intention.^  So  evidence  of  prior  illicit  relations 
between  one  charged  with  incestuous  fornication  and  the  pros- 
ecutrix is  admissible,  although  it  discloses  other  indictable 
offenses  of  like  nature  which  are  barred  by  the  statute  of  lim- 
itations.^ 

OHABAOTEB  AND   BBPUTATION. 

§  8.  In  general. — ^While  the  fact  that  a  person  is  of  a  par- 
ticular character  is  deemed  to  be  irrelevant  to  an  inquiry 
respecting  his  conduct  in  civil  cases,  and  the  fact  that  the 
character  of  any  party  to  the  action  is  such  as  to  affect  the 
amount  of  damages  which  he  ought  to  receive,  is  generally 
deemed  to  be  irrelevant  unless  such  character  is  put  in  issae 
by  the  defense,  in  criminal  proceedings  the  fact  that  the  per- 
son accused  has  a  good  character  is  relevant,  but  that  he  has 
a  bad  character  is  incompetent,  unless  it  is  itself  a  fact  in 
issue,  or  unless  evidence  has  been  given  that  he  has  a  good 
character. 

The  term  "character*'  denotes  not  a  man's  inward  disposi- 
tion, nor  the  opinion  entertained  of  him  by  this  or  that  par- 
ticular person  alone,  but  the  general  reputation  and  opinion 
held  of  him  by  those  who  are  acquainted  with  him.  On  the 
trial  of  a  prisoner  for  wounding  a  constable  who  bad  arrested 
him  on  suspicion  of  felony,  the  counsel  for  the  prosecution 
asked  the  constable  the  following  question:  "What  do  you 
know  has  been  the  prisoner's  previous  character?"  The  qoea- 
tion  was  objected  to  on  behalf  of  the  prisoner,  but  allowed. 
The  answer  was,  "  I  know  the  prisoner  to  be  a  very  bad  char- 
acter." After  conviction  it  was  held  by  the  court  that  this 
evidence  was  inadmissible,  although  the  prisoner  might  have 
cross-examined  the  constable  as  to  the  grounds  of  his  suspicion ; 
and  the  conviction  was  accordingly  quashed.*  So  on  a  prose- 
cution for  an  unnatural  offense,  an  admission  by  the  prisoner 
that  he  had  a  tendency  to  such  practices  was  held  inadmissi- 
ble.* 

• 

1  People  V.  Jeffrey,  82  Hun,  409,  63  Labersten,  55  Kan.  674;  People  t. 

N.  y.  State  Rep.  585.  McClure,  148  N.  Y.  »5 ;  People  t.  Van 

3 Com.  ▼.  Bell,  166   Pa.  St    405;  Euian,  111  CaL  144. 

Fowle  V.  Child,  164  Mass.  210 ;  Beuer-  >  R  v.  Turberfeld,  34  L.  J.  M.  a  Sa 

Un  V.  O'Leary,  140  N.  Y.  88 ;  State  v.  «  a  ▼.  Cole,  1  Phia  £▼.,  p.  fioa 
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In  proflecution  for  rape,  or  for  attempting  to  commit  rape, 
cr  for  indecent  assault,  the  defendant  is  entitled  to  call  evi- 
dence to  show  that  the  prosecutrix  has  a  general  bad  character 
in  respect  of  chastity  and  morality,  as,  for  instance,  to  prove 
that  she  is  a  common  prostitute ;  but  he  may  not  give  evidence 
of  specijSc  acts  of  immorality,  unless  they  were  committed 
with  himself,  in  which  case  they  are  to  be  held  relevant,  but 
only  upon  the  question  of  consent.  If  such  evidence  of  bad 
character  is  called  out  by  the  defendant,  the  prosecution  may 
call  evidence  to  rebut  it.^ 

It  has  been  held  that  it  is  not  competent  to  impeach  a  wit- 
ness by  proof  that  he  was  given  to  "rows;"*  and  that  evi- 
dence of  a  specific  and  independent  immoral  act  is  inadmissi- 
ble.' So  a  witness  cannot  be  impeached  by  evidence  that  by 
general  report  he  was  guilty  of  a  particular  offense.*  Whilst 
in  Mclnerney  v.  Irwin  *  it  is  said  that  a  female  witness  cannot 
be  impeached  by  showing  her  bad  character  for  chastity,  it  is 
held  in  State  v.  Shrayer  *  that  a  male  witness'  reputation  as  to 
chastity  may  be  shown  to  impeach  him.^  It  may  be  shown 
that  a  witness  was  a  professional  witness  in  a  certain  class  of 
cases,'  although  it  is  not  error  to  refuse  to  allow  the  defend- 
ant, upon  cross-examination  of  plaintiff,  to  show  that  she  is 
a  habitual  litigant.*  A  witness  cannot  be  asked  on  cross- 
examination  as  to  whether  he  had  not  been  impeached  in  an- 
other case,  and  if  a  suit  for  damages  was  not  pending  against 
him  for  such  false  swearing."  So  it  is  error  to  permit  a  wit- 
ness on  cross-examination  to  be  asked  and  compelled  to  an- 
swer as  to  what  he  had  sworn  on  a  previous  trial,  and  as 
to  whether  the  court  had  rendered  a  decree  in  opposition  to 
what  he  had  testified."  A  witness'  conviction  for  a  crime 
may  be  proved  by  cross-examination  in  relation  thereto  with- 
out producing  the  record  of  conviction ; "  but  it  is  error  to 

■ 

1 R  V.  Holmes,  L.  R  1  Q  P.  384,       •  Palmer  v.  Manhattan  Ry.  Ck)L,  183 

and  cases  there  cited.  N.  Y.  261. 

«  Briggs  V.  Com.,  82  Va  554.  '^  Pennsylvania  Ca  v.  Bray,  125  Ind. 

3  State  V.  Rogers,  100  Bf  a  202L  229. 

*  State  V.  Hown,  107  N.  a  810.  "  ciink  v.  Gunn,  90  Mich.  185. 

5  90  Ala.  275.  '2  People  v.  Roderick.  69  CaL  601 ; 

•104  Mo.  441.  State  v.  Adamson,    43    Minn.    196; 

7  People  V.  Mills,  94  Mich.  680.  State  v.  MuUer,  100  Mo.  606;  Speigel 

"Rivew  V.  State,  97  Ala  72l  v.  Hays,  118  N.  Y.  660. 
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allow  a  witness  to  be  asked  on  cross-examination  if  he  has 
been  indicted,*  or  what  he  testified  on  his  trial  in  regard  to 
the  charge  made  against  him.^  And  where  a  witness  on  cross- 
examination  has  admitted  that  he  had  been  convicted  of  crime, 
it  is  error  not  to  allow  him  on  redirect  examination  to  testify 
that  he  was  innocent  thereof,  though  the  record  of  conviction 
is  evidence. 

The  two  exceptions  just  mentioned  in  which  evidence  of 
character,  in  the  sense  of  general  reputation,  is  held  to  be 
relevant  to  the  issue  whether  a  particular  act  has  been  com- 
mitted, must  be  distinguished  from  cases  where  the  character 
of  a  party  is  expressly  put  in  issue  in  the  case,  as  happens 
sometimes  in  actions  of  libel  or  slander,  and  from  cases  where 
character  is  virtually  in  issue,  in  the  sense  that  the  amount  of 
damages  recoverable  depends  upon  it;  as,  for  instance,  in  ac- 
tions for  defamation,'  seduction,^  of  breach  of  promise  of  mar- 
riage,"  or  in  claims  of  damage  for  adultery  against  a  co- 
respondent, which  proceed  on  the  same  principles  as  the  old 
action  for  criminal  conversation.  In  all  these  cases  the  evi- 
dence is  admitted  on  diflfe rent  grounds, —  the  character  is  either 
the  subject  of  the  inquiry  or  an  element  in  the  estimation  of 
the  damage  suffered,  and  does  not  tend  in  any  way  to  prove  the 
commission  or  non-commission  of  any  act. 

§  9.  In  criminal  cases, —  Evidence  of  character  is  admis- 
sible for  the  prisoner,  who  may  show  by  general  evidence  that 
his  character  is  such  that  he  is  not  likelv  to  have  committed 
the  offense  which  is  imputed  to  him.*  He  can  only  support 
that  part  of  his  character  which  is  impeached,  and  only  by 
general  evidence  —  not  by  evidence  of  his  conduct  on  particu- 
lar occasions.  The  proper  form  of  the  question  is,  "From 
your  knowledge  of  the  prisoner,  does  he  bear  a  good  character 
for  honesty,  humanity,  etc.,"  as  the  case  may  be.  Good  char- 
acter is  evidence,  but  not  strong,  in  favor  of  the  accused.'^    It 

1  Van  Bokelein  v.  Berdell,  180  N.  Y.  &  Foulkes  v.  Sellwaj,  8  Esfx  236 ; 
141.  Leeds  v.  Cook,  4  Esp.  250. 

2  Cole  V.  Lake  Shore  &  M.  a  R.  Co.,  SEdgington  ▼.  United  Statesi  164 
95  Mich.  77.  U.  a  86a 

»  Scott  V.  Samson,  8  Q.  R  D.  491 ;  7  Com.  v.  Hardy,  2  Mass.  817 ;  Schal- 

Wood  V.  Durham,  21  Q.  R  D.  501.  ler  v.  State.  14  Ma  502 ;  McDaniel  v. 

*  Bamfield  v.  Massey,  1  Campi  460 ;  State,  8  Sm.  &  M.  401 ;  Felix  t.  State, 

Bate  V.  Hill,  1  C.  <&  P.  100 ;  Verrey  18  Ala.  720 ;  Cancemi  v.  People,  % 

Y.  Watkins,  7  Q  &  P.  80a  Smith,  SOL 
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is  in  a  case  of  doubt,  or  to  rebut  the  legal  presumption  arising 
from  the  possession  of  stolen  articles,  that  evidence  of  good 
character  has  most  weight.^  It  is  now  the  general  rule  that 
evidence  of  good  reputation  of  the  accused  is  competent  to  dis- 
prove  guilt.'  The  prisoner's  character  cannot  be  put  in  issue 
by  the  state^  unless  he  opens  the  door  by  giving  testimony  to 
it.'  But  it  is  not  a  conclusion  of  law  that  from  liis  silence  the 
jury  are  to  believe  that  he  is  a  man  of  bad  character.*  When 
a  defend.ant.  has  of  hisown  accord  putjhis  character  in  issue, 
the  examination _may_extendto^particttlar  facts.* 

(1)  When  the  character  of  an  individual  in  regard  to  any 
particular  trait  or  as  developed  under  peculiar  circumstances 
is  in  issue,  it  is  to  be  established  by  evidence  of  general  rep- 
utation and  not  by  positive  evidence  of  general  bad  conduct.* 
When  a  particular  trait  of  character  is  in  issue,  evidence  of 
character  must  be  restricted  to  that  trait.''  Evidence  that  the 
deceased  was  larger  and  more  powerful  than  the  defendant, 
and  had  a  general  reputation  of  being  quarrelsome  and  danger- 
ous, is  competent  on  the  question  of  self-defense,  especially  if 
his  character  in  this  respect  was  known  by  the  defendant.* 
Want  of  previous  chastity  may  be  proved,  not  only  by  gen- 
eral reputation  and  specific  acts  of  unchastity,  but  by  evidence 
which  tends  to  show  impure  conversation  and  improper  and 
familiar  associations  with  men.*  That  a  given  person  is  a 
"dangerous  man"  may  be  shown  by  evidence  of  general  repu- 
tation with  respect  to  those  particular  characteristics  which 
tend  to  establish  the  fact.^*  And  evidence  of  the  reputation  of 
defendant,  in  a  prosecution  for  murder,  for  peace  and  quietude, 
is  admissible  on  the  question  as  to  who  was  the  aggressor  in 
the  affray  in  which  the  homicide  was  committed."    To  author- 

1  State  V.  Ford,  3  Strobh.  517 ;  Eppe  *  Com.  v.  Robinson,  Thacher*s  Crini. 

V.  State,  19  Ga.   102 ;  Edrington  v.  Cas.  236. 

United  States,  164  U.  &.  362.  «  Keener  v.  State,  18  Go.  194. 

estate  V.  Douglass,  44  Kan.  618;  estate  v.  Dal  ton,  27  Mo.  18;  People 

HaU  T.  state,  132  Ind.  817;  State  v.  v.  Josephs,  7  Cal.  129. 

Howell,  100  Mo.  62a  « Smith  v.  United  States,  161  U.  a 

s People  V.  White,  14  Wend.  Ill;  85. 

Com.  V.  Webster,  5  Gush.  295.  »  Stewart  v.  Smith,  92  Wis.  76 ;  Peo- 

4  State  ▼.  0*Neal,  7  Ired.  251 ;  Ack-  pie  v.  Wallace,  109  Cal.  611. 

ley  v.  People,  9  Barb.  609 ;  People  ▼.  ^^  Columbus  &  R  R  Ca  v.  Christian, 

Boding  1  Dana,  282.  97  Ga.  56. 

11  State  v.  Gushing,  14  Wash.  527. 
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ize  a  witness  to  testify  to  the  general  character  of  a  person  in 
respect  to  his  habits,  he  should  first  state  that  he  is  acquainted 
with  that  person's  general  character  in  the  particular  to  which 
he  deposes;  but  if  his  testimony  shows  that  fact,  whether 
brought  out  on  preliminary  examination  or  examination  in 
chief,  it  will  be  sufficient.^ 

(2)  If  on  the  trial  of  an  indictment  the  defendant  introduces 
evidence  of  his  good  character  prior  to  the  alleged  commission 
of  the  crime  charged,  it  is  competent  for  the  government  to 
prove  that  subsequently  to  that  time  his  character  had  been 
bad.^  When  character  is  put  in  issue,  evidence  of  particular 
facts  may  be  admitted,  but  not  where  it  comes  in  collaterally.^ 
The  credit  of  a  witness  may  be  impeached  by  showing  that  he 
was  intoxicated  at  the  time  the  events  happened  to  which  he 
testifies,^  though  general  character  for  intemperance  is  inad- 
missible.* 

§  10.  Impeacliing  evidence^ — It  is  not  necessary  that  the 
character  testified  to  should  be  proved  to  be  that  of  the  place 
where  he  resides.  Neighborhood  is  co-extensive  with  inter- 
course.^ A  witness  who  is  introduced  to  prove  that  another 
witness  is  unworthy  of  credit  should  be  examined  as  to  the 
general  character  of  such  witness  for  truth  and  veracity.  The 
proper  inquiry  is  whether  the  witness  knows  the  general  char- 
acter of  the  witness  attempted  to  be  impeached,  and  if  so,  what 
is  his  general  reputation  for  truth.  Such  witness  must  profess 
to  know  the  general  reputation  of  the  witness  sought  to  be 
discredited  before  he  can  be  heard  to  speak  of  his  own  opinions 
or  of  the  opinions  of  others  as  to  the  reliance  to  be  placed  on 
the  testimony  of  the  impeached  witness.^  The  proper  inquiries 
are:  What  is  the  general  reputation  of  the  witness  as  to  truth ; 
whether,  from  general  reputation,  the  person  testifying  would 
believe  such  witness  under  oath  as  readily  as  men  in  general; 
or  whether,  from  such  general  character,  they  would  believe 
the  witness  on  oath.*    On  the  cross-examination  the  inquiry 

1  Elam  v.  state,  25  Ala.  5a  «  Chess  v.  Chess,  1  P&  83. 

2 Com.  V.  Sackett,  22  Pick.  394.  'Phillips  v,  Kingsfield,  19  Me.  875; 

•Com.  V.  Moore,  2  Dana,  402.     See  State  v.  Parks,  8  Ired.  (N.  C.)  L.  296; 

Sachet  V.  May,  8  id.  80.  State  v.  O'Neal,  4  id.  8a 

4TuttleT.  Rus8ell,2Day,201;Flem-  ^  Johnson  t.  People,  8  Hill,  178: 

inp:  V.  State,  5  Humph.  564.  State  v.  Howard,  9  N.  H.  485. 

•"^Briudle  v.  Mcllvaine,  10  Serg.  & 
Rawle,  28a. 
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should  be  limited  to  the  witness'  opportunity  for  knowings 
the  character  of  such  witness ;  for  how  long  a  time  and  how 
generally  such  unfavorable  reports  have  prevailed,  and  from 
what  sources  they  have  been  derived ;  the  origin  of  the  reports 
against  him,  and  from  whom  and  where  he  heard  them. 

§  11.  Number  of  witnesses. —  After  an  equal  number  of  wit- 
nesses have  been  sworn  on  each  side  in  the  impeaching  or 
supporting  of  the  character  of  a  party  or  witness,  it  is  in  the 
discretion  of  the  presiding  judge  whether  a  greater  number  of 
witnesses  shall  be  examined.^ 

§  13.  Proof  of  corroborating  declarations. — Proof  of  dec- 
larations of  a  witness  made  out  of  court,  in  corroboration  of 
testimony  given  by  him  on  the  trial  of  the  cause,  is,  as  a  gen- 
eral and  almost  universal  rule,  inadmissible.  It  seems,  how- 
ever, that  to  this  rule  there  are  exceptions,  and  that  under 
special  circumstances  such  proof  will  be  received ;  as,  when  the 
witness  is  charged  with  giving  his  testimony  under  the  influ- 
ence of  some  motive  prompting  him  to  make  a  false  or  colored 
statement,  it  may  be  shown  that  he  made  similar  declarations 
at  a  time  when  the  imputed  motive  did  not  exist.  So  in  con- 
tradiction of  evidence  tending  to  show  that  the  account  of  the 
transaction  given  by  the  witness  is  a  fabrication  of  late  date, 
it  may  be  shown  that  the  same  account  was  given  by  him  be- 
fore its  ultimate  effect  and  operation  arising  from  a  change  of 
circumstances  could  have  been  foreseen.' 

1  BunneU  v.  Butler,  23  Conn.  65 ;  People  ▼.  DoyeU,  48  CaL  95 ;  Graham 

BlsseU  ▼.  Cornell,  24  Wend.  954  v.  McRaynolds,  90  Tenn.  673 ;  United 

SRobb  V.  Hackley,  23  Wend.  50;  States  v.  Nevei*son,  1  Mackey,  153; 

State  ▼.  ThoinaB^  3  Strobh.  269.    And  Hayes  v.  Cheatham,  6  Lea  (Tenn.),  1, 

in  State  t.  Dore,  10  Ired.  469,  and  10;  Stolp  v.  Blair,  68  HI.  541;  Render- 

State  y.  Dennis,  32  Vt  158,  it  was  held  son  t.  Jones,  10  a  &  R  322 ;  Craig  v. 

that,  when  a  witness  is  impeached  on  Craig,  5  Rawle,  91 ;  United  States  v. 

the  ground  of  bad  character,  evidence  Holmes,  1  Cliff.  08, 105 ;  Boyd  t.  First 

may  be  given  of  previous  statements  National  Bank  of  Oskaloosa,  25  Iowa, 

made  by  the  witness  consistent  with  255 ;  Crooks  v.  Bunn,  186  Pa.  St  368 ; 

his  testimony  on  the  trial.    March  v.  Head  v.  State,  44  Miss.  731,  751;  Nich- 

fiarrell,  1  Jones'  L.  (N.  Q)  829 ;  State  ols  v.  Stewart,  20  Ala.  358 ;  Sidelinger 

▼.  Jacobs,   107  N.   C.  873;   State  v.  v.  Buck  I  in,  64  Me.  S71 ;  Gibbs  v.  Lins- 

Whflebon,    102    Mo.  17;    Malone  v.  ley,  13  Vt  208;  Stolp  v.  Blair,  68  III. 

Duff,  72  Md.  283;  Hobbs  v.  State,  133  541 ;  Cora.  v.  Jenkins,  10  Gray,  485; 

Ind.  404 ;  Matter  of  Hesdra,  119  N.  Y.  Judd  v.  Brentwood,  46  N.  H.  430.    See 

615;  Oreenl.  Ev.,  ^  469;  Whart  Ev.,  Bes  Oestce. 
§  570;  GUbert  v.  Sage,  57  N.  Y.  639; 
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§  13.  Explaining  contradictory  statements. —  Where  it  is 
shown  that  a  witness  has  made  contradictory  statements  while 
testifying  on  a  former  trial,  the  judge  who  presided  at  the  first 
trial  may  testify  that  the  witness,  on  account  of  his  ignorance 
of  the  English  language,  did  not  seem  to  understand  some  of 
the  questions  put  to  him.^  And  it  has  been  said  that  where 
the  cross-examination  has  tended  to  the  manifest  discredit  of 
a  witness,  general  evidence  of  good  moral  character  is  admis- 
sible on  re-examination  or  in  rebuttal.^  Although  in  Phoenix 
Ins.  Co.  V.  Copeland'  it  was  held  that,  although  a  witness  may 
deny  contradictory  statements  and  acts  which  have  been  of- 
fered to  impeach  him,  the  testimony  of  other  witnesses  to  sus- 
tain him  as  to  such  collateral  matters  is  inadmissible.  It  is  a 
general  rule,  it  seems,  that  where  a  witness  has  been  impeached 
by  proof  of  contradictory  statements,  he  may  be  recalled  and 
give  his  version  of  the  conversation  in  which  the  alleged  con- 
tradictory statements  were  made.*  But  where  he  is  called  not 
to  explain  or  distinguish  his  denial  of  contradictory  statements, 
but  merely  to  repeat  it,  the  rule  is  different.* 

§  14.  Sastaining  evidence.  —  Testimony  to  support  the 
character  of  a  witness  cannot  be  given  in  evidence  unless  the 
credibility  of  the  witness  is  impeached.*  A  witness  called  to 
sustain  the  character  of  an  impeached  witness,  testifying  that 
he  has  known  him  for  a  number  of  years,  and  that  he  knows 
his  associates,  but  is  not  acquainted  with  his  general  character 
for  truth  and  veracity,  will  be  allowed  to  testify  that  ho  will 
believe  him  on  his  oath.''  It  is  not  necessary  that  a  man's 
character  should  have  been  matter  of  discussion  among  his 
neighbors  to  enable  a  witness  to  speak  of  his  reputation  for 
truth.*  "Witnesses  in  his  neighborhood  acquainted  with  the 
character  of  the  impeached  witness,  although  they  had  never 
heard  anything  for  or  against  his  veracity,  may  testify  that 
they  would  believe  him  on  oath.*    An  attempt  to  impeach  a 

1  Gibbs  V.  state  (Tex.  Cr.  App.),  20    v.  Gary,  86  Iowa,  494;  State  v.  aaire, 
S.  W.  R  919.  41  La.  Ann.  1067. 

2  Hadjo  T.  Gooden,  13  Ala.  718 ;  Uler       *  Archer  v.  Helen,  70  Miss.  874. 

V.  Dewey,  71  N.  C.  14;  Wertz  v.  May,       «Colt  v.  People,  1  Parker's  Grim. 

21  Pa.  St  274 ;  Harrington  v.  Lincoln,  Rep.  611. 

4  Gray,  568 ;  Sweet  v.  Sherman,  21  Vt        ^  People  v.  Davis,  21  Wend.  309. 
23 ;  Stamper  v.  Griffin,  12  Ga.  450. .  8  Crabtree  v.  Rile,  21  111.  180 ;  Boon 

>  86  Ala.  551.  v.  Weathered,  23  Tex.  675. 

<  State  V.  Reed,  89  Mo.  168 ;  Hoover       »  Taylor  v.  Smith,  16  Ga.  7. 
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witness  by  asking  another  witness  what  was  his  character  for 
truth  warrants  the  introduction  of  evidence  to  support  his 
character,  though  the  answer  to  the  question  was  that  his 
character  was  good.^  On  the  trial  of  an  indictment  for  adul- 
tery, if  one  act  of  adultery,  committed  by  the  defendant  with 
the  woman  named  in  the  indictment,  is  proved  by  the  testi- 
mony of  a  witness  whose  credit  is  impeached,  other  instances 
of  improper  familiarity  between  the  defendant  and  the  same 
woman,  not  long  before,  may  be  given  in  evidence  to  corrob- 
orate the  witness.*  An  attesting  witness  is  a  witness  of  the 
law,  and  may  be  discredited  by  any  one  who  examines  him.' 
The  rule  that  a  party  cannot  discredit  his  own  witness  by 
proving  that  he  had  made  contradictory  statements  at  other 
times  does  not  apply  to  those  cases  where  the  party  is  under 
the  necessity  of  calling  the  subscribing  witness  to  an  instru- 
ment.* 

Any  inquiries  of  a  witness  of  one  party,  as  to  the  general 
reputation  for  truth  and  veracity  of  a  witness  introduced  by 
the  other  party,  are  to  be  considered  as  an  impeachment  of  the 
general  character  of  the  witness,  so  far  as  to  open  that  sub- 
ject to  the  introduction  of  evidence  to  sustain  his  good  char- 
acter, even  though  the  answers  are  favorable  to  the  witness ; 
and  the  party  calling  such  impeaching  witnesses  cannot,  be- 
cause he  finds  that  he  has  been  unsuccessful,  limit  the  inquiry 
to  the  witness  to  whom  he  has  propounded  interrogatories.* 
In  some  jurisdictions  it  is  held  to  be  proper  to  support  a  wit- 
ness by  proof  of  a  general  good  character  for  veracity,  where 
he  has  been  impeached  by  proof  of  his  contradictory  state- 
ments; *  and  it  is  said  that  where  the  veracity  of  a  witness  for 
the  people  is  attacked  by  the  defendant  on  cross-examination, 
the  people  may  offer  evidence  of  his  good  reputation  for  truth- 
fulness;'' and  that  when  on  cross-examination  a  witness  is 
shown  to  have  been  a  prostitute,  the  party  calling  her  may 
show  her  reformation.^    Where  a  defendant  in  a  criminal  case 

1  Ck)in.  V.  lograham,  7  Gray,  46.  *  Ck)m.  v.  lograham,  7  Gray,  46. 

2  Ck)in.  V.  Merriam,  14  Pick.  4ia  «  Tipton  v.  State,  30  Tex.  Cr.  Apjx 
3CroweIl  ▼.  Kirk,  8  Dev.  855.    See    530;  Hollingsworth  v.  State,  58  Ark. 

Jackson  v.  Varick,  7  Cow.  288.     Con-  887. 

tra,  Whitaker  v.  Salisbury,  16  Pick.  '  State  v.  Frog,  44  La.  Ann.  65. 

534 ;  Patterson  v.  Schenck,  8  Green,  8  Carter  v.  Com.  (Ky.X  13  a  W.  Rep^ 

434;  Booker  ▼.  Bowles,  2  Blackf.  90.  921. 
<  Dennett  t.  Dow,  17  Me;  19. 
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is  called  as  a  witness  in  his  own  behalf  the  state  may  give  evi- 
dence of  his  bad  reputation.^  General  reputation  is  not  usually 
the  growth  of  a  day  or  month,  but  results  In  most  cases  from 
a  course  of  life  or  conduct  for  a  period  of  time.  Proof  that 
the  reputation  of  a  witness  is  now  bad  might  justify  the  jury, 
in  the  absence  of  countervailing  evidence,  in  inferring,  within 
reasonable  limits  as  to  time,  that  it  was  bad  before  the  day  of 
the  trial.  The  trial  judge  may  control  the  range  of  the  in- 
quiry, and  it  is  for  the  jury  to  determine,  upon  all  the  circanri- 
stances,  as  to  the  weight  of  the  evidence. 

§  15.  Sastaining  a  witness  when  impeached  by  proof  of 
eonyictlon  for  a  crime. —  When  an  attempt  has  been  made  to 
impeach  a  witness  by  proof  of  his  conviction  of  crime,  it  is  the 
right  of  the  party  calling  him  to  support  his  testimony  by 
proof  of  his  present  good  reputation  for  veracity.  Thus,  in 
Gretz  V.  Titchburg  K.  Co.,^  the  plaintiff  having  testified  as  a 
witness,  the  defendant  put  in  evidence  the  record  of  his  con- 
viction in  the  United  States  district  court  of  the  crime  of 
falsely  personating  an  officer.  The  plaintiff  then  offered  evi- 
dence of  his  character  and  present  reputation  for  veracity, 
which  was  excluded.  In  that  case  the  court  say :  "  We  think 
that  the  evidence  of  his  reputation  for  truth  should  have  been 
admitted.  .  .  «  There  is  a  clear  distinction  between  this 
case  and  those  in  which  such  evidence  has  been  held  inadmissi- 
ble ;  for  instance,  to  rebut  evidence  of  contradictory  statements, 
or  where  the  witness  is  directly  contradicted  as  to  the  princi- 
pal faqt  by  other  witnesses.  .  •  .  Until  the  general  char- 
acter of  a  witness  is  assailed  it  cannot  be  fortified  by  evidence. 
.  .  .  When  the  evidence  of  conviction  is  admitted  for  the 
purpose  of  impeaching  his  credit  it  always  may  be  rebutted  by 
evidence  of  good  character  for  truth." ' 

§  16.  Party  calling  a  witness  may  show  his  contradictory 
statements. —  Although  a  party  calling  a  witness  shall  not  be 
allowed  to  impeach  his  general  character,  yet  he  may  show 
that  he  has  told  a  different  storv  at  another  time.^  Where  a 
witness  gives  evidence  against  the  party  calling  him,  and  is 
an  unwilling  witness,  or  in  the  interest  of  the  opposite  party, 

^Magee  v.  People,  130  UL  188.  4Ck>wder  ▼.  Reynolds,  13  Serg.  A 

2 187  Mass.  77.  Rawle,  281. 

3  Com.  V.  Green,  17  Mass.  515. 
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he  may  be  asked  by  the  party  calling  him,  at  the  discretion  of 
the  conrt>  whether  he  has  not,  on  a  former  occasion,  given 
different  testimony  as  to  a  particular  fact.^  Bat  the  general 
rale  is  that  a  party  cannot  be  allowed  to  insist  that  his  own 
witness  is  not  to  be  believed.  He  has  the  right,  if  surprised  by 
his  testimony,  to  show  by  other  witnesses  that  the  facts  tes- 
tified to  are  otherwise.  Bat  he  cannot  impeach  him  directly  or 
indirectly.*  Thus,  a  party  producing  and  examining  a  witness 
will  not  be  allowed  to  impeach  him  by  evidence  showing  his 
bias  or  interest  in  favor  of  the  adverse  party.'  Sometimes 
rather  loose  language  has  been  indulged  in  to  the  general 
effect  that  a  party  cannot  impeach  his  own  witness,  but  when 
an  examination  is  made  as  to  the  limits  of  the  rule,  the  result 
will  be  found  to  be  that  it  only  prohibits  this  impeachment  in 
three  cases,  viz.:  (1)  by  the  calling  of  witnesses  to  impeach 
the  general  character  of  the  witness ;  (2)  by  the  proof  of  prior 
contradictory  statements  by  him,  and  (3)  by  a  contradiction 
of  the  witness  by  another,  where  the  only  effect  is  to  impeach 
and  not  to  give  any  material  evidence  upon  any  issue  in  the 
case.^  It  seems  that  where  an}^  witness  proves  unwilling  and 
gives  evidence  which  is  a  surprise  to  the  party  calling  him,  the 
court  may  allow  the  party  calling  the  witness  to  cross  examine 
him  as  to  the  statements;^  and  where  one  party  calls  his  op- 
ponent as  a  witness  he  may  be  examined  under  the  rules  appli- 
cable to  cross-examination.*  If  a  witness  merely  fails  to 
testify  as  expected,  it  does  not  authorize  the  party  calling  him 
to  prove  that  he  bad  at  some  time  made  the  statements  which 
the*  party  desired  him  to  state.^  And  in  some  jurisdictions 
the  practice  has  been  so  changed  as  to  allow  a  party  to  im- 
peach bis  own  witness  by  showing  contradictory  statements 

1  Bank   of   Northern   Liberties  v.  Starkie^  Ev.  (9th  ed)  244 ;  S  PbiR  £v. 

Davis.  6  Watts  &  Serg.  285.  981 ;  1  Greenl.  Ev.,  g  442. 

sHunt  ▼.  Fish,  4  Barbi  324;  Bark-  ^McNerDey  v.  City,  eta,  150  Pa.  St 

haller  v.  Edwards,  10  Ga.  595 ;  Hank-  611 ;  HaU  v.  Chicago  &  Q  R  Ca,  84 

enstein   ▼.  Vantine,  152  N.  Y.  20;  Iowa,  811. 

Cowell  T.  Cowell,  14  Ap(x  Div.  80.  AHurlburt  v.  Hurlburt»  68  Yt  667; 

'  Id  re  Mellen's  Estate,  56  Han,  55a  Batchelder  v.  Batcbelder,  189  Mass.  1. 

« Becker  ▼.  Koch,  104  N.  Y.  894;  ?  People  v.  Mitchell,  94  Cal  550; 

LawTenoe  v.  Barker,  5  Wend.  801,  Langford   v.   Jones,  18   Oreg.   807; 

806;  People  v.SafFord,  5  Denio^  112;  Hildreth  ▼.   Aldrich,  15  R  L   163; 

Thompson  t.  Blanchard,  4  N.  Y.  803 ;  Fisher  v.  Hart,  149  Pa.  St  282. 
Cooiter  y.  Express  Ca,  56  id.  685;  2 
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after  a  foundation  is  laid  therefor,  as  in  case  of  a  witness 
called  by  the  opposite  party ,^  notwithstanding  these  statutes 
allow  the  state  to  attack  its  witnesses  in  any  manner  except  by 
proving  their  bad  character.  A  party  who  knows  beforehand 
that  a  witness  is  hostile  and  what  he  will  probably  swear  to 
cannot  be  allowed  to  impeach  him  by  showing  contradictory 
statements.^  It  seems  it  is  only  where  the  people  are  misled 
or  entrapped  by  a  witness  that  they  can  ask  him  whether  ho 
has  not  made  certain  contradictory  statements,  and  if  he  denies 
making  them  call  other  witnesses  to  contradict  him.' 

This  rule  has  been  changed  in  England  so  far  as  regards  civil 
proceedings,  and  a  rule  laid  down  which  provides  that "  a  party 
producing  a  witness  may,  in  case  the  witness  shall,  in  the  opin- 
ion of  the  judge,  prove  adverse,  contradict  him  by  other  evi- 
dence, or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testi- 
mony;  but,  before  such  last-mentioned  proof  can  be  given,  the 
circumstances  of  the  supposed  statement,  sufficient  to  desig- 
nate the  particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  he  made  suc^  statement  or  nof 
In  Ireland  this  enactment  has  been  made  to  apply  to  both  civil 
and  criminal  cases.*  It  contains,  however,  an  extraordinary 
blunder,  because  it  has  made  the  contradicting  of  a  witness  on 
material  points  by  the  party  who  calls  him  dependent  in  all 
cases  on  his  proving  adverse  in  the  opinion  of  the  judge  —  by 
adverse  being  meant  hostile;  whereas  it  can  hardly  have  been 
the  intention  of  the  legislature  thus  to  narrow  the  old  rule  in 
civil  cases.* 

§  17.  Cross-examination  as  to  collateral  facts. —  No  wit- 
ness can  be  asked,  on  cross-examination,  any  question  not  rel- 

iBennet  v.  State  (Tex.),  18  S.  W.  Mon.  123,  134;  Fairly  v.  Fairly,  88 

Rep.  1005 ;  Com.  v.  Welsh,  4  Gray,  Misa  280. 

535;  Chamberlain  v.  Sands,  27  Ma  ^Scott  v.  State,3l  Tex.Cr.  Appt405. 

458 ;  Adams  v.  Wheeler,  97  Mass.  67 ;  »  Dixon  v.  State,  88  Ga.  757 ;  Chison 

Brewer  v.  Porch,  17  N.  J.  L.  877;  v.  State,  70  Miss.  742 ;  National  Syrup 

Stearns  v.  Merchants'  Bank,  53  Pa.  Co.  v.  Carlson,  42  111.  App.  178. 

St  490 ;  Rockwood  v.  Poundstone,  38  *  19  &  20  Vict,  ch.  102,  sec.  25. 

111.  199;  Quinn  v.  State,  14  Ind  589;  BGreenough  v.  Eccles,  28  L.  J.  G 

Hunt  V.  Coe,  15  Iowa,  197;  People  v,  P.   160.    The  questions  discussed  in 

Jacobs,  49  Cal.  384 ;  McDaniel  v.  State,  regard  to  the  rule  will  be  found  col- 

63  Ga.  253;  Young  v.  Wood,  11  B.  lected  in  2  PhilL  &  Amos,  Ev.,  ch.  10, 

§4. 
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evant  to  the  issue,  simply  with  a  view  to  discredit  him  by  other 
evidence  establishing  the  falsity  of  his  answer.*  This  rule  ob- 
tains where  a  party  to  a  suit  or  prosecution  takes  the  stand  as 
a  witness.  A  witness  cannot  be  asked  a  question,  otherwise 
irrelevant,  in  order  to  test  his  moral  sense.^  Thus,  if  a  witness 
on  cross-examination  answered  in  the  negative  the  following 
question:  "Did  you  say  to  W.,  after  he  had  left  the  stand, 
that  if  you  bad  been  on  the  stand  in  his  place  when  cross-exam- 
ined you  would  have  said  something,  even  if  it  had  been  un- 
true?" he  cannot  be  contradicted  by  other  evidence,  because 
the  matter  is  collateral  and  does  not  tend  to  show  any  partial- 
ity or  bias  on  the  part  of  the  witness  in  favor  of  any  one,  or 
any  attempt  to  influence  or  induce  W.  to  give  false  testimony 
favorable  to  the  defendant;  but  had  it  been  of  that  character 
it  would  have  been  competent  to  put  in  the  contradictory  evi- 
dence. So  if  a  witness  is  asked  whether  he  has  said  to  B.  that 
a  bribe  had  been  oflfered  to  him  by  the  party  by  whom  he  was 
called,  and  he  denies  having  so  said,  evidence  is  not  admissible 
to  prove  that  he  did  so  state  to  B.* 

A  witness  may  be  cross-examined  as  to  any  collateral  fact 
which  has  any  tendency  to  test  either  his  accuracy  or  veracity, 
but  the  party  must  be  bound  by  the  answers  of  the  witness, 
and  cannot  adduce  proof  in  contradiction  of  such  answers.^ 
And  if  in  the  course  of  the  trial  testimony  is  given  without 
objection  tending  to  contradict  such  answers,  it  is  not  even 
then  competent  for  the  party  offering  the  first  witness  to  give 
independent  proof  tending  to  corroborate  the  witness  as  to 
these  collateral  matters.^    Thus,  in  respect  to  collateral  matters 
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drawn  out  by  cross-examination,  the  answers  of  the  witnesa 
are  in  general  to  be  regarded  as  conclusive.  The  exception  to 
this  rule  applies  when  the  cross-examination  is  as  to  matters 
which,  though  collateral,  tend  to  show  the  temper,  disposition 
or  conduct  of  the  witness  toward  the  cause  or  the  parties.  The 
answers  of  the  witness  as  to  these  matters  may  be  contra- 
d  icted ;  ^  that  is  to  say,  a  witness  cannot  be  cross-examined  on 
immaterial  matters  in  order  to  contradict  him  and  impeach  his 
credibility.'  It  is  not  collateral  but  relevant  to  the  main  issae 
to  inquire  into  the  motives  of  the  witness,  and  a  party  who 
examines  him  in  regard  to  them  is  not  bound  by  his  answers, 
but  may  contradict  them.'  The  means  afforded  by  a  viva  voce 
examination  of  judging  of  the  credit  due  to  witnesses,  espe- 
cially where  their  statements  conflict,  are  of  incalculable  advan- 
tage in  the  investigation  of  truth,  but  not  infrequently  supply 
the  only  true  test  by  which  the  real  character  of  the  witnesses 
can  be  appreciated.^  On  the  cross-examination  of  a  witness 
the  party  should  be  allowed  to  show  whatever  may  indicate 
the  probable  relations  between  the  witness  and  the  party ;  and, 
whether  they  be  friendly  or  unfriendly,  is  always  admissible 
for  the  purpose  of  affecting  the  degree  of  credit  which  his  evi- 
dence should  receive.  A  witness  may  be  asked  any  question 
tending  to  show  that  he  is  not  impartial,  and  if  he  denies  the 
facts  suggested  he  may  be  contradicted.  So  he  may  be  re- 
•quired  to  explain  whatever  would  show  bias  on  his  part* 

§  18.  Laying  foandation  for  contradicting  witness. —  A 
witness  —  other  than  a  party — cannot  be  impeached  by  proof 
of  declarations  made  out  of  court  without  his  having  been  first 
examined  in  relation  thereto.^    The  time  when  he  made  them 
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fihoald  be  designated  within  a  few  days  or  weeks.^  The  cou- 
tradictorj  statements  of  a  witness  may  be  shown,  though  on 
cross-examination  be  said  he  had  no  recollection  of  having 
made  the  statements.^ 

Where  the  witness'  attention  is  called  to  statements  alleged 
to  have  been  made  at  a  certain  time,  it  is  not  competent  to 
prove  statements  made  at  any  other  time.  Thus,  where  a  wit- 
ness is  asked  whether  he  made  certain  statements  shortly  after 
a  former  trial,  it  is  error  to  allow  it  to  be  shown  that  he  made 
such  statements  shortly  before  such  trial.'  If  a  witness  is 
asked  if  he  made  a  certain  statement  to  a  specified  person, 
without  stating  any  time  or  place  when  or  where  such  state- 
ment was  made,  and  the  witness  denies  it,  the  testimony  of 
the  person  to  whom  the  alleged  statement  was  made,  that  such 
statement  had  been  made  to  him,  may  be  excluded.^  I  am  of 
the  opinion  that  the  occasion  of  the  supposed  conversation 
ought  to  be  pointed  out  with  reasonable  certainty  on  the 
cross-examination  of  the  witness  whose  credit  is  to  be  attacked 
by  proof  of  the  contradictory  statements.^  It  cannot,  of  course, 
be  necessary  that  the  precise  date  should  be  indicated,  as 
that  must  often  be  difficult  to  ascertain,  and,  if  ascertained, 
would  not  be  likely,  of  itself,  to  recall  the  circumstances  to 
the  witness ;  bnt  the  place  oould  easily  be  indicated  and  the 
occasion  identified  by  a  statement  of  the  purpose  of  the  inter- 
view or  other  circumstances  which  would  recall  it  to  the  mind 
of  the  witness. 

In  the  case  of  Bockwell  v.  Brown,*  pne  Hopkins,  a  wit- 
ness for  the  defendant,  on  his  cross-examination  was  asked: 
^'Did  you  tell  Peter  Bockwell  at  his  bouse,  last  July,  that 
Brown  told  you  that  plaintiff  stole  his  cow?''  Hopkins  an- 
swered: ^^I  did  not  tell  him.  I  know  what  I  did  tell  him." 
Plaintiff  then  called  Bockwell  and  asked  him  this  question : 
^^Did  Hopkins  tell  you  in  July  last  that  defendant  (Brown) 
told  bim  that  plaintiff  stole  the  defendant's  cow  ?  "    This  ques- 


1  Wood  Rivor  Bank  ▼•  KeUej,  29  Quincy  H.  R  etc  Ca  y.  Gnuse,  187 

Hebu  69a  III  264. 

'Levj  ▼.  Stale»  98  Tex.  Cr.  Ajpfp.  «Koehler  v.  Buhl,  94  Mich.  496. 

208;  Heddke   ▼.  Chicago  B7.  Ga,  » Pendleton  ▼.  Empire  a  D.  Co,  19 

77  Wi&228;BimttgBT.State»52Ark.  N.  Y.  la 

aoa  8  30  N.  Y.  207. 

^JaekBon  ▼.  Swope^  184  Ind.  Ill; 
8 


'3:1  BULES   OF   EYIDENCB. 

tion  was  allowed  to  be  answered,  and  the  court  said :  "I  think 
there  was  sufficient  indication  of  the  place  at  which  the  con- 
versation was  had,  and  the  whole  answer  of  the  witness  points 
unerringly  to  the  conversation  at  his  house  of  which  Hopkins 
had  been  inquired  about."  *         ^ 

If  the  inconsistent  statements  are  in  writing,  the  rules  relat- 
ing to  proof  of  written  documents  apply.*  It  has  been  said 
that  a  party  cannot  show  inconsistent  statements  after  the 
decease  of  the  witness.' 

Where  a  witness  testifies  that  a  certain  act  happened  after  a 
certain  slander  had  been  uttered,  but  she  could  not  remember 
the  date  when  the  slander  was  uttered,  it  is  competent  to  show 
that  on  a  former  trial  the  witness  said  that  the  act  occurred 
after  the  slander.^  It  has  been  said  that  a  witness  may  be 
asked  whether  on  a  previous  occasion  he  has  not  made  state- 
ments inconsistent  with  his  present  testimony,^  even  in  prior 
suits ;  ^  but  unless  the  point  covered  by  such  alleged  contradic- 
tion be  one  material  to  the  issue,  the  answer  to  such  question 
cannot  be  contradicted.^    The  usual  test  of  a  collateral  ques- 

iQaflfney  ▼.  People,  50  N.  Y.  416,  t.  Clapp,  23  Conn.  622;  Bobinson  ▼. 
423;  Ck>Drad T.Griffey,  16 How. (U. a)  HutchinsoD,  81  Vt  443;  Cook  y. 
88,  46;  Unis  ▼.  Charlton's  Adm'r,  12  Brown,  34  N.  H.  460;  New  Portland 
Grat  484 ;  Mathis  v.  State,  35  Ga.  24;  v.  Kingfield,  55  Me.  17a 
People  V.  Devine,  44  Cal.  452;  State  ^  Elmer  ▼.  Fessenden,  154  Mass.  4^. 
▼.  Kinley,  43  Iowa,  294 ;  Richardson  ^  Shield  v.  Cunningham,  1  Blackf. 
▼.  Kelley,  85  IlL  491 ;  Brubaker  v.  86 ;  Sloan  v.  New  York  Cent  R  Ca, 
Taylor,  76  Pa.  St  83 ;  State  v.  Angelo,  45  N.  Y.  125 ;  Keerans  v.  Brown,  68 
82  La.  Ann.  407;  State,  v.  Glynn,  51  N.  C.  43;  Welch  v.  Abbot,  72  Wis. 
Vt  577 ;  State  v.  Staley,  14  Minn.  105 ;  612 ;  Peck  v.  Ritchey,  66  Ma  114. 
Hill  V.  Gust.  65  Ind.  45 ;  Spaunhorst  «  Toplitz  v.  Hedden,  146  U.  S.  252. 
▼.  Link,  46  Ma  497;  Bradford  v.  Bar-  ?  United  States  v.  White,  5  Cranch,^ 
clay,  39  Ala.  33;  Higgins  v.  Carlton,  C.  C.  38,  42;  Washington  v.  Stete,  63 
28  Md.  115;  Lonard  v.  Kingsley,  50  Ala.  189;  Smith  v.  Royalton,  53  Vt 
CaL  628;  Ayres  v.  Duprey,  27  Tex.  604;  Beardsley  v.  Wildman,  41  Conn. 
693;  McCamant  v.  Roberts,  80  Tex.  615;  Shurtleff  v.  Parker,  130  Mass. 
816;  Jones  v.  State,  65  Miss.  179;  Mc-  293;  Henderson  v.  State,  1  Tex.  Api^ 
Culloch  V.  Dobson,  133  N.  Y.  114;  432;  People  v.  Furtado,  57  Cal  345: 
Frazier  v.  State,  42  Ark.  70;  Young  Schlaer  v.  Win  penny,  75  Pa.  St  321, 
v.Brady,94CaL  128;  Hunter  v.Gibbs,  325;  State  t.  Grouse,  86  N.  G  617: 
79  Wis.  70.  Combs  v.  Winchester,  89  N.  H.  13: 
«1  GreenL  Ev.,  §§  463,  464,  465.  State  v.  Staley,  14  Minn.  105;  Schell 
•Ayers-v.  Watson,  132  U.  S.  894;  v.  Plumb.  55  N.Y.  592;  State  v.  Kings- 
Craft  V.  Com.,  81  Ky.  250;  United  bucy.  58  Ma  238 ;  Hamilton  v.  Holder, 
States  V.  White,  5  Cranch»  C.  G  457;  15  New  Bruns.  222;  Gilbert  v.  Good- 
Cora,  v.  Hawkins,  3  Gray,  403 ;  Hedge  erham,  6  C.  P.  (U.  G)  39;    Beemer 


BELEVANCT  AND  MATERIALITY.  35 

tion  is  whether  the  cross-examining  party  could  prove  the  fact 
as  part  of  the  case.^ 

The  admissions  of  a  party  against  interest  may  always  be 
shown  without  first  laying  a  foundation  as  for  impeachment, 
and  the  rule  that  a  foundation  must  be  first  laid  before  a  per- 
son's statement  out  of  court  can  be  shown  has  no  application 
where  the  witness  is  a  party  to  the  action.'  And  it  has  been 
said  that  this  rule  extends  to  a  defendant  in  a  criminal  case 
who  testifies  in  his  own  behalf. 

§  19.  When  repatation  is  in  issue. —  When  the  plaintifTs 
general  character  is  involved  in  the  issue,  its  nature  may  be 
shown,  and  proof  of  it  is  not  confined  to  reputation  only. 
Thus,  where  the  answer  in  an  action  puts  in  issue  the  good 
character  of  the  plaintiff,  the  witnesses  for  plaintiff  may  tes- 
tify that  in  their  individual  opinions  the  plaintiff's  character 
is  good ;  that  the  witnesses  know  nothing  to  the  contrary.* 

§  20.  Mode  of  proving  reputation  in  other  eases. —  Evi- 
dence of  general  reputation  as  to  a  gambling  house  or  disor- 
derly house  is  not  admissible,  but  such  reputation  may  be 
proved  by  proof  of  the  character  of  the  women  who  frequent 
such  a  house,  and  the  character  and  conduct  of  the  men,  and 
the  effect  upon  the  neighborhood.  The  character  of  the  per- 
sons who  are  in  the  habit  of  visiting  the  house  may  be  proved 
by  reputation.^  Beputation  in  the  family  is  admissible  on  the 
question  of  whether  the  relation  between  a  man  and  woman 
who  lived  together  for  years  was  that  of  marriage.*  In  an  ac- 
tion for  malicious  prosecution,  evidence  of  plaintiff's  bad  char- 
acter is  admissible  upon  the  general  issue  in  behalf  of  defendant 
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where  plaintifiTs  allegations  of  damage  are  general.'  But  saoh 
reputation  cannot  be  established  by  proof  of  specific  acts.'  la 
an  action  for  libel  or  slander,  evidence  of  plaintiff's  character 
in  the  vicinity  in  which  she  lived  is  not  admissible  in  mitigation 
of  damages  unless  pleaded.'  But  where  it  is  in  issue,  evidence 
of  general  character  is  not  confined  tp  reputation  only.*  Stories 
told  of  plaintiff  after  the  publication  of  the  libel  are  inadmis- 
sible.* Evidence  of  general  reputation  for  chastity  of  the  prose- 
cutrix for  seduction  under  promise  of  marriage  is  admissible 
in  corroboration  of  her  testimony  as  to  her  previous  chaste 
character.'  To  justify  evidence,  on  a  murder  trial,  of  the  dan- 
gerous character  of  the  deceased,  it  must  be  shown  that  he 
made  hostile  demonstrations  against  the  accused  at  the  time 
of  the  homicide.^ 

§  21.  Evidence  to  show  bias  or  corrupt  motives. —  A  party 
may  adduce  evidence  to  show  that  a  witness  on  the  other  side 
has  given  his  evidence  in  the  particular  case  from  some  cor- 
rupt or  indirect  motive.  Thus,  he  may  show  that  the  witness 
has  offered  bribes  to  others  to  give  evidence,  or  that  some- 
one has  bribed  him  (though  not  that  someone  has  offered 
ineffectually  to  bribe  hira),^  or  that  someone  has  threatened 
him,^  or  that  he  has  been  induced  to  give  evidence  by  some  in- 
direct motive,  as  malice  ^^  or  revenge."  The  mere  attempt  by 
a  witness  to  dissuade  another  from  giving  evidence  on  the 
other  side  does  not  come  within  the  rule.  So  there  can  be  no 
reason  for  holding  that  the  witness  must  first  be  examined  as 
to  his  hostility,  and  that  then,  and  not  till  then,  witnesses  may 
be  called  to  contradict  him ;  because  it  is  not  a  case  where  a 
party  against  whom  the  witness  is  called  is  seeking  to  dis- 
credit him  by  contradicting  him.    He  is  simply  seeking  to  dis- 
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credit  him  by  showing  his  hostility  and  malice ;  and  as  that 
may  be  proved  by  any  competent  evidence,  there  can  be  no 
reason  for  holding  that  he  mast  first  be  examined  as  to  his 
hostility.^  Cross-examination  as  to  a  witness'  bias,  hostility  or 
interest  is  not  cross-examination  as  to  collateral  matter.'  Bias 
of  a  witness  is  material ;  and  a  party  cross-examining  a  witness 
as  to  statements  or  acts  showing  bias  is  not  concluded  by  the 
answers  of  the  witness,  and  may  contradict  the  testimony  by 
other  witnesses.*  Thas,  if  J.  on  cross-examination  denies  that 
his  brother  —  the  party  on  whose  behalf  he  is  called  —  was 
present  at  a  transaction,  his  presence  at  which  woald  show  an 
admission  of  or  acquiescence  in  a  iact,  the  party  so  cross- 
examining  is  not  bound  by  the  answer,  but  may  give  evidence 
to  the  contrary.^  It  cannot  be  shown  for  the  purpose  of  im- 
peachment that  an  offer  of  a  bribe  has  been  made  to  a  witness, 
where  it  is  not  offered  to  show  that  it  was  accepted  by  him,*" 
although  it  is  error  not  to  allow  a  party  to  prove  that  a  wit- 
ness for  the  other  party  has  said  that  he  was  working  for  a  re- 
ward offered  by  the  party  calling  him.* 

Limitation  of  rule. —  Evidence  to  show  the  hostile  feelings 
of  a  witness  when  it  is  alleged  to  exist  should  be  direct  and 
positive,  and  not  remote  and  uncertain,  for  the  reason  that 
the  trial  of  the  main  issue  in  the  case  cannot  be  properly  sus- 
pended to  make  out  the  case  of  hostile  feeling  by  mere  cir- 
cumstantial evidence  from  which  such  hostility  or  malice  may 
or  may  not  be  inferred.^  To  disprove  a  witness'  denial  of  hos- 
tile feeling,  some  act  or  declaration  indicating  that  he  enter- 
tained such  a  feeling  must  be  shown;  and  it  is  not  enough  to 
show  that  the  witness  might  have  reason  for  such  a  feeling.* 

§  22.  Declarations  of  absent  or  deceased  person  to  im- 
peach his  testimony. —  It  seems  that  after  an  attested  in- 

1  Cook  V.  Brown,  84  N.  H.  400 ;  Starr  78  Tex.  887;   Tolbert  v.  Burke,  89 

V.  Cragin,  24  Hun,  177 ;  Hedge  v.  Clapp,  Mich.  182 ;  State  v.  Jones,  106  Ma  802. 

22  Ck)nn.  262;   Day  v.  Stickney,  14  *  Sitterly  v.  Gre^jg,  fiO  N.  Y.  686. 

Allen,  255 ;  New  Portland  v.  King-  ^  Cheatam  y.  State,  67  Miss.  885. 

field,  55  Me.  172;  People  v.  Brooks,  ^  Hollingsworth  t.  State,  58  Ark. 

181  N.  Y.  821.  887. 

^Grumpton  v.  States  52  Ark.  278;  ''Schultz  v.  Third  Av&  R  Ca,  89 

People  y.  Murray,  85  CaL  850 ;  Eng-  N.  Y.  242 ;  People  y.  Brooks,  181  id. 

land  y.  State,  89  Ala.  76.  821. 

'Matter  of  WiU  of  Snelling,  186  ^Wischstadty.  W]sehstadt,47Minn. 

N.  Y.  515 ;  Texas  &  P.  R  Ca  y.  Brown,  858 ;  Holston  y.  Boyle,  46  id  432. 
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strumont  has  been  sought  to  be  proved  by  evidence  of  the 
handwriting  of  a  deceased  subscribing  witness,  the  adverse 
party  may  prove  declarations  of  the  alleged  subscribing  wit- 
ness, inconsistent  with  the  attestation,  by  way  of  impeachment 
thereof.  But  where  such  impeaching  evidence  is  offered,  it  is 
competent  to  corroborate  his  testimony  by  showing  that  he 

had  made  declarations  consistent  with  the  attestation.    Proof 

f 

of  the  signature  of  a  subscribing  witness  is  presumptive  evi- 
dence of  the  truth  of  everything  appearing  upon  the  face  of 
the  instrument  relating  to  its  execution,  as  it  is  presumed  the 
witness  would  not  have  subscribed  his  name  in  attestation  of 
that  which  did  not  take  place.  But  this  presumption  may  be 
rebutted ;  and  hence  the  propriety,  and  even  necessity,  of  per- 
mitting him  to  be  impeached  in  the  usual  mode,  as  if  he  were 
living  and  had  testified  at  the  trial  to  what  his  signature  im- 
ports.' The  former  declarations  of  a  deceased  person  are  ad- 
missible to  impeach  him,  where  the  record  of  his  testimony 
on  a  former  trial  is  introduced  in  evidence.^  But  it  is  said  to 
be  incompetent  for  the  purpose  of  impeachment  to  show  that 
he  had  declared  after  testifying  that  he  was  mistaken  in  his 
testimony;*  and  that  the  death  of  the  witness  does  not  alter 
the  rule  that  in  order  to  impeach  a  witness  by  contradictory 
statements  made  at  other  times  a  proper  foundation  mast  be 
laid  therefor/ 

1  Matter  of  Hesdra,  119  N.  Y.  615;       >  Patterson   v.   Dushane^   187  Pa. 
Loeee  v.  Losee,  2  HU],  612.  St  2a 

3  Avery  v.  Watson,  182  U.  a  894  «  Pruitt  v.  State,  92  Ala.  41 ;  Eppert 

V.  Hall,  188  Ind.  417. 
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§1.  Preliminarf  obseryations. —  Pleadings  and  a  distinct 
issue  are  essential  in  every  system  of  jurisprudence,  and  there 
can  bo  no  orderly  administration  of  justice  without  them.  If 
a  party  could  allege  one  cause  of  action  and  then  recover  upon 
another,  bis  complaint  would  serve  no  useful  purpose,  but 
rather  ensnare  and  mislead  his  adversary.^  The  relief  must  be 
consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issue.'  All  facts  which,  by  the  form  of  the  plead- 
ings in  any  action,  are  affirmed  on  6ne  side  and  denied  on  the 
other,  are  ^^  facts  in  issue."  *  But  in  actions  in  which  tiiere  are 
no  pleadings,  or  in  which  the  form  of  the  pleadings  is  such  that 
issues  are  not  joined  between  the  parties,  all  facts  from  the 
establishment  of  which  the  existence,  non-existence,  nature  or 
extent  of  any  right,  liability  or  disability  asserted  or  denied  in 
any  such  case  would  by  law  follow  are  "  facts  in  issue."  In  the 
absence  of  objections  to  the  sufficiency  of  a  complaint,  it  is  the 
duty  of  the  trial  court  to  give  the  plaintiff  the  benefit  of  any 
cause  of  action  established  by  the  evidence;^  and  upon  appeal 
the  appellate  court  will  consider  the  cause  of  action  disclosed 
by  the  evidence,  without  regard  to  any  objections  to  the  suf- 
ficiency of  the  pleadings  which  were  not  made  in  the  trial 
court.* 

§  2.  Evidence  mast  be  within  the  issue. —  The  first  rale 
governing  the  production  of  evidence  is  that  the  evidence 


1  Andrews'  Stepb.  PI.   — ;    Dun-  Shenandoah  M.  &  M.  Ca  v.  Morgan, 

ham  V.  Boyd,  64  Ck>nn.  897;  Gibson  106  Cal.  409;  Owen  v.  Mead,  104  CaL 

V.  Kelly,  15  Mont  417;  Mackey  v.  179. 

Mutual  Aid  C.  &  L  Ck).,  94  Ga.  104;  ^Tomlin  v.  Bass  Furnace  CkK,  93 

Cbapell  V.  Schmidt,  104  Cal.  511.  Ga.  594;  Dew  v.  Reid,  52  Ohio  St  96; 

^Truesdellv.  Bourke,  145N.Y.  612;  West  v.  Norwich  U.  F.  Ins.  Ga,  10 

Stone  V.  Nelley,  42  Neb.  567 ;  Hunt  v.  Utah,  442. 

Vanderbilt,  115  N.  C.  659;  Jones  v.  »  Clarke  v.  Kelsey,  41  Neb.  766 ;  Mc- 

Goodbar,60Ark.l82;Bennerv.Phoe-  Goldrick  v.  Willits,  62  N.   Y.  612; 

nix  T.  &T.  Ca,  80  Hun,  412;  Barron  Southwick    v.    First  Nat   Bank    of 

▼.  Chicago,  St  P.,  M.  &  O.  R  Co.,  89  Memphis,  84  id.  420;  Cowing  v.  Alt- 

Wis.  79.  man,  79  id.  167 ;  Knapp  v.  Simon,  95 

SRe  Tottenham  (1896),  1  Ch.  628;  id.  284. 
Schutz  V.  Morette,   146  N.  Y.  137; 
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offered  most  correspond  with  the  allegations  and  be  relevant 
to  facts  pnt  in  controversy  by  the  pleadings.^  It  is  a  fanda- 
mental  rule  that  the  jndgment  shall  be  ^^  secundum  allegata  et 
vrdboita^^  and  any  departure  from  that  role  is  certain  to  pro- 
duce surprise,  confusion  and  injustice.  To  allow  a  party  to 
recover  upon  a  different  cause  of  action  from  that  stated  in 
his  pleading  is  to  ignore  the  whole  office  of  a  pleading  and 
compel  tho  parties  to  try  their  cases  in  the  dark,  informing 
them  for  the  first  time  after  the  wrong  is  irremediable  of  the 
issue  which  they  should  have  tried.  There  are  cases  which, 
having  proceeded  in  disregard  of  the  pleadings,  and  wherein 
the  whole  cause  has  been  presented  by  both  parties  in  their 
proofs  without  objection,  in  which  an  amendment  has  been 
allowed,  after  the  evidence  is  closed,  to  conform  tbe  pleadings 
to  the  proofs.  So,  also,  where  the  court  can  see  that  a  trial  has 
been  had  upon  the  real  issue  without  objection,  it  will  not  dis- 
turb a  recovery  upon  the  ground  that  it  was  not  embraced  in 
the  pleadings ;  but  when  an  objection  has  been  properly  taken, 
or  an  exception  presents  the  question,  it  is  fatal  to  a  recovery 
that  it  does  not  conform  in  all  respects  to  the  allegations  of 
the  pleadings.* 

Evidence  not  within  the  issue  made  by  the  pleadings  is  ir- 
relevant and  incompetent  even  in  equity  cases.*  It  may  also 
be  laid  down  as  a  general  rule,  that,  in  criminal  as  in  civil  cases, 
the  evidence  shall  be  confined  to  the  point  in  issue.  In  crim- 
inal proceedings  it  has  been  observed^  that  the  necessity  is 
stronger,  if  possible,  than  in  civil  cases,  of  strictly  enforcing 
this  rule;  for  where  a  person  is  charged  with  an  offense  it  is 
of  the  utmost  importance  to  him  that  the  facts  laid  before  the 
jury  should  consist  exclusively  of  the  transaction  which  forms 
the  subject  of  the  indictment  and  matters  relating  thereto, 
which  alone  he  can  be  expected  to  come  prepared  to  answer. 

1  Nickeraon  v.  Gould,  83  Me.  512 ;  2  Romeyn  v.  Sickles,  108  N.  Y.  650, 

Lowe  V.  Greenwood,  80  III  App.  184;  13  N.  Y.  State  Rep.  864 

Benedict  v.  Seventh  Ward  R.  Co.,  61  >  Dodge  City  v.  Wright,  48  Kan. 

Hun,  11,  24  N.  Y.  State  Rep.  169;  667;  Scully  v.  Book,  8  Wash.  182; 

Kingman,  P.  &  W.  R.  Ca  v.  Quinn,  Equitable  Bank  ▼.  Classen,  51  N.  Y. 

45  Kan.  477;  Newby  v.  Myers,  44  State  Repi  508  (1893);  Waterman  y. 

Kan.  477;  Traver  ▼.  Shaefle,  88  Neb.  Shipman,  47  N.  Y.  State  Rep.  418; 

53L  Richardson  v.  Davis,  70  Miss.  219. 

*  2  Russell,  by  Greaves,  772. 
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Of  course,  all  evidence  directly  bearing  on  any  offense  which 
can  be,  and  is,  under  the  indictment  before  the  jury,  made  the 
subject  of  inquiry,  is  admissible.  So,  also,  and  almost  equally 
as  a  matter  of  course,  evidence  may  be  given,  not  only  of  the 
actual  guilty  act  itself,  but  of  other  acts  so  closely  connected 
therewith  as  to  form  part  of  one  chain  of  facts,  which  could 
not  be  excluded  without  rendering  the  evidence  unintelligible. 
It  is  never  essential  to  prove  surplusage,  and  when  such  proof 
is  offered  it  should  be  rejected.  The  term  "  surplusage  "  com- 
prehends whatever  may  be  stricken  from  the  record  without 
affecting  the  issue.  But  it  is  not  every  immaterial  or  unneces- 
sary allegation  that  is  surplusage.^ 

§  3.  Custom. —  Evidence  of  a  custom  or  usage  is  not  admis- 
sible without  an  allegation  in  the  pleadings  of  the  existence  of 
the  custom.* 

§  4.  Title  in  a  stranger. —  In  an  action  for  wrongful  con- 
version as  in  the  detinety  that  is  to  say,  where  an  action  is  based 
solely  upon  a  wrongful  detention,  a  general  denial  puts  in  issue 
as  well  plaintiff's  property  in  the  chattel  as  the  wrongful  de- 
tention, and  a  defendant  under  such  plea  may  show  title  in  a 
stranger,  although  he  does  not  connect  himself  with  such  title. 
But  the  rule  is  entirelv  different  where  the  action  is  for  the 
wrongful  taking  of  the  property.  In  the  latter  case,  under  a 
general  denial  without  more,  the  defendant  cannot  show  title 
in  a  stranger.  Property  in  a  third  person  would  be  no  defense 
to  such  an  action.'  Alleging  title  out  of  plaintiff  is  no  de- 
fense.* In  Griflln  v.  Long  Island  R  Co.*  and  in  Stowell  v. 
Otis,*  the  court  points  out  the  difference  between  an  action  for 
wrongful  detention  and  one  for  wrongful  taking. 

§5.  Failure  to  deny  —  Effect  of.— When  the  complaint 
states  a  clear  cause  of  action  and  there  is  no  sufScient  denial 
set  up  in  the  answer,  the  plaintiff  is  not  required  to  prove  any- 
thing, nor  the  defendant  at  liberty  either  to  deny  the  existence 

1  Grace  ▼.  Dempsey,  76  Wis.  8ia  1 ;  Klinii^er  v.  Bondy,  86  Hun,  001 ; 

2Moak'B  Van  Santvoord's  PI.  568;  Emerson  v.  Thompson,  59  Wis.  610; 

Morowski  ▼.  Rohrig,  58  N.  Y.  State  Millbanks  v.  Jones,  127  N.  Y.  87a 

Rep.  220 ;  Lindley  v.  Waterloo  First  <  Wheeler  v.  Lawson,  103  N.  Y.  45. 

Nat  Bank,  76  Iowa,  629 ;  Abbott's  Tr.  » 101  N.  Y.  34a 

Br.  PI.,  §  17a  6  71^  Y.  36b 

9  Stonebridge  v.  Perkins,  141  N.  Y. 
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of  the  facts  constituting  the  cause  of  action  or  to  prove  any 
state  of  facts  inconsistent  with  sach  admission.^  It  is  not  suf- 
ficient to  set  up  an  agreement  in  the  answer  different  from  the 
one  stated  in  the  complaint.' 

§  6.  Promise  to  pay  note  after  dishonor  —  Proof  of  pro- 
test.—  Under  a  complaint  against  an  indorser  of  a  promissory- 
note  alleging  a  demand,  non-payment  and  notice  of  dishonor, 
the  plaintiff  may  show  a  promise  to  pay  by  the  indorser  after 
maturity  of  the  note  and  with  full  knowledge  of  real  or  alleged 
laches  on  the  part  of  the  holder  on  giving  notice  of  dishonor. 
It  is  elementary  law  that,  as  a  general  rule,  in  order  to  charge 
the  indorser  of  a  promissory  note,  it  is  necessary  to  allege  and 
prove  presentment  of  the  note  at  maturity,  and  due  notice  to 
the  indorser  of  its  non-payment.  There  are,  however,  cases 
in  which  it  is  not  necessary  to  give  notice  of  dishonor  to  an 
indorser,  and  in  such  case  it  is  not  necessary  either  to  allege 
or  prove  such  notice;  for  instance,  where  the  indorser  before 
maturity  has  waived  notice,  or  where  he  has  taken  an  assign- 
ment of  the  maker's  property,  or  in  which  other  circumstances 
exist  which  excuse  notice.  In  all  such  cases  the  complaint 
must  contain  a  statement  of  the  facts;  and  as  notice  cannot  be 
alleged,  it  is  necessary  to  allege  the  reasons  why  notice  was 
not  given,  and  the  facts  relied  upon  to  excuse  such  notice. 
But  an  unconditional  promise  to  pay  a  bill  or  note,  made  by 
the  indorser  after  dishonor  and  with  full  knowledge  of  real  or 
alleged  laches,  is  admissible  as  legal  evidence  of  due  present- 
ment and  notice.  What  the  pleader  is  called  upon  to  allege 
in  the  complaint  are  the  substantive  facts  constituting  the 
cause  of  action,  and  not  the  evidential  facts  from  which  the 
existence  of  the  substantive  facts  are  to  be  inferred.' 

§  7.  Under  plea  of  a  statute.  —  An  exception  in  a  statute 
must  be  negatived  in  pleading,  while  a  proviso  need  not;  and 
tbis^  it  is  said,  is  on  the  ground  that  an  exception  by  proviso 
is  matter  of  defense  that  a  party  must  show  to  relieve  him 

1  Conner  ▼.  Keeee^  105  N.  Y.  648;  'Paige    t.  WUIet,  88    N.  Y.  28; 

TeU  T.  Beyer,  88  N.  Y.  161 ;  Abbott's  Fleischman  et  al.  ▼.  Stem,  90  id.  114 

Tr.  Br.  PL,  §  S61 ;  Moore  v.  Murdock,  *  Clark  v.  Tryon,  68  N.  Y.  State 

26  Cola  514;  Tumlin  y.  Bass  Furnace  Bep.  128  (June,  1898). 
Ca,  98  Ga.  594 
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from  liability.'    Where  an  exception  is  incorporated  in  the 
body  of  the  clause  of  the  statute,  he  who  pleads  the  clause 
ought  to  plead  the  exception.    But  where  there  is  a  clause  for 
the  benefit  of  the  pleader,  and  afterwards  follows  a  proviso 
which  is  against  him,  he  may  plead  the  clause  and  leave  it  to 
his  adversary  to  show  the  proviso.*    When  the  offense    is 
brought  within  the  enacting  clause,  and  the  justification  comes 
in  by  way  of  proviso  or  exception  imthe  first  case,  it  is  matter 
of  defense  to  be  shown  by  the  defendant ;  in  the  other  case 
the  exception  must  be  negatived.'    When  it  is  needful  for  a 
party  to  allege  a  fact,  it  is  upon  him  to  prove  it.    Where  one 
party  charges  another  with  omission  or  breach  of  duty,  he 
who  makes  the  charge  must  prove  it,  though  it  involves  a 
negative.     There  is  an  exception  to  this,  when  the  subject- 
matter  of  the  negative  and  the  means  of  proof  thereof  are  pe- 
culiarly within  the  knowledge  and  power  of  him  who  claims 
to  be  within  it ;  as  in  the  case  of  a  violation  of  the  excise  laws, 
he  who  by  license  to  sell  strong  drinks  is  excepted  from  the 
prohibition  of  these  laws  must  show  his  license,  as  he,  more 
than  any  other,  knows  that  he  has  it,  and  has  it  at  his  hand  in 
duly  authenticated  form.* 

§  8.  General  issue. —  Under  every  rational  logical  system  of 
pleading  the  defendant  must,  under  a  general  denial,  be  per- 
mitted to  controvert  by  evidence  everything  which  the  plaint- 
iff is  bound  in  the  first  instance  to  prove  to  make  out  his  cause 
of  action.'  Under  the  general  issue  may  be  proved  anything 
which  goes  to  show  that  plaintiff  never  had  a  cause  of  action, 
by  negativing  any  matter  of  fact  alleged  or  necessary  to  be 
proved  by  plaintiff.  A  general  denial  does  not  let  in  evidence' 
that  the  party  was  a  honafide  purchaser  for  value  without  no- 
tice.* The  fact  that  the  action  was  prematurely  commenced 
may  be  shown  under  a  general  denial.''  So  in  an  action  upon 
an  account  stated  the  defendant  may  disprove  the  settlement 

1  Spiers  v.  Parker,  1  Term  Rep.  141.  «  Weaver  v.  Barden,  49  N.  Y.  286 ; 

2  Jones  V.  Axen,  1  Ld.  Raym.  119.  Ablx  Tr.  Ev.  715;  Boone  v.  Childs,  10 
8  King  V.  Bryan,  2  Str.  1101.  Pet  177,  211;  Sugden  on  V.  &  P. 
*  Potter  y.  Deyo,  19  Wend.  861 ;  Har-  1087. 

ris  V.  White,  81  N.  Y.  532.  '  Landis  v.  Morrissey,  69  CaL  83 ; 

ft  Robinson  v.  Frost,  14  Barb.  536;  Mack  v.  Burt,  5  Hun,  28;  Wilder  ▼. 

Wimple  T.  McManus,  89  N.  Y.  State  Colby,  134  Masa  377. 
Rep.  141 ;  Abbott's  Tr.  Br.  PI.,  §  55a 
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of  the  accoant,  bat  not  that  the  account  was  false  or  erro- 
neous.^ 

Facts  showing  that  plaintiff  had  an  adequate  remedy  at  law 
cannot  be  proved  as  a  defense  to  the  action  under  a  general 
denial.^  Under  a  denial  of  the  contract  alleged  in  the  com- 
plaint, the  defendant  may  show  that  the  contract  was  never 
delivered.  He  may  also  show  the  contract  really  made,  or  the 
part  which  differs  from  that  alleged.' 

Where  the  answer  is  a  general  denial  the  plaintiff  cannot 
prove  a  contract  which  is  invalid  under  the  statute  of  frauds.* 
It  is  said  that  where  plaintiff  must  allege  and  prove  per- 
formance, a  general  denial  lets  in  evidence  of  breach;*  and 
where  the  complaint  alleges  consideration,  the  want  of  con- 
sideration may  be  shown  under  a  general  denial.^  But  a  gen- 
eral denial  does  not  let  in  evidence  of  want  of  consideration, 
in  the  case  of  negotiable  paper  or  a  sealed  instrument,  where 
they  are  so  pleaded  as  to  import  a  consideration ;  ^  nor  does  a 
general  denial  let  in  evidence  of  a  failure  of  consideration,^  nor 
excuse  of  non-performance,^  nor  that  plaintiff  prevented  acts  of 
defendant  which  would  have  constituted  a  defense.^^  A  gen- 
eral denial  will  let  in  evidence  of  fraud  where  the  adverse 
party  has  pleaded  afSrmatively  good  faith,^^  and  in  an  action 
for  fraudulent  concealment  that  the  fact  was  communicated 
by  defendant  to  plaintiff.^    Where  the  defense  is  a  general 

1  Field  V.  Knapp,   108  N.  Y.  87;  Ca,  89  Pa.  St  281;  Qaverlj  ▼.  Mc- 

FUller  V.  Board  of  Com*n,  eta,   2  Owen,  128  Maas.  674 

Kan.  445;  Barker  v.  Hoff,  62  How.  <  Butler  t.  Edgerton,   16  Ind.  15; 

Pr.  (N.  Y.)  382.  Wheeler  v.  BiUings,  88  N.  Y.  26a 

*  'Town  of  MentE  ▼.  Cook,  108  N.  Y.  7  Nelson  ▼.  White,  61  Ind.  139 ;  Liv- 

504;  Truecott  v.  King,  6  N.  Y.  147;  ingston  v.  Tremper,  4  John&  (N.  Y.) 

BeH  V.  SpottB,  40  N.  Y.  Super.  Ct  552.  416;  Camwrigbt  v.  Graves,  67  Hun 

» Blederraan  v.  O'Connor,  117  III  (N.  Y.\  517. 

498 ;  Dietrich  v.  Dreutel  48  Hun,  842 ;  »  Swope  v.  Fair,  18  Ind.  800 ;  Clough 

Taylor  ▼.  Ballard,  17  N.  Y.  State  Repi  v.  Murray,  19  Abh.  Pr.  (N.  Y.)  97 ; 

598;  Marsh  v.  Dodge,  66  N.  Y.  588.  Hunting  v.  Downer,  151  Mass.  275. 

^Dunfee  ▼.  Ryan,  116  U.  &  491;  »New  Haven  &  N.  Ca  v.  Quintard, 

May  ▼.  Sloan,  101  id.  288;  Allen  v.  6  Abb.  Pr.  (N.  S.)  128;  Eiseman  v. 

Bichard,   88   Ma   55 ;    Morrison   v.  Hawkeye  Ins.  Ca,  74  Iowa,  11. 

Baker,  81  N.  Q  7&  lo  Richtmeyer  v.  Remsen,  38  N.  Y. 

•Cbatfield  v.  Simonaon,  92  N.  Y.  206. 
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Miek.  828;  fScott  t.  Kittaning  Coal  » Howell  v.  Biddlecum,  62  Barb. 
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denial,  the  instrument  sued  upon  is  not  admissible  if  illegal 
upon  its  face.^  At  common  law  the  illegality  of  the  contract 
sued  upon  may  be  proved  under  a  general  denial.* 

Under  the  new  procedure,  the  rule  is  that  if  the  illegality 
appears  on  the  face  of  the  complaint,  or  necessarily  appears 
from  plaintiffs  evidence,  advantage  may  be  taken  of  it  by  de- 
fendant, who  must  be  permitted  to  controvert  by  evidence 
everything  which  the  plaintiff  is  bound  in  the  first  instance  to 
prove  in  order  to  make  out  his  cause  of  action.*  tt  the  facts 
relied  on  as  giving  validity  to  a  judgment  are  alleged  in  the 
complaint,  the  defendant  may,  under  a  general  denial,  impeach 
the  validity  of  the  record ;  but  this  rule  is  different  where  the 
judgment  or  record  is  simply  alleged  without  such  facts;*  and 
where  it  is  alleged  that  a  judgment  or  other  determination 
was  duly  given  or  made,  a  denial  of  such  allegation  lets  in  evi- 
dence of  want  of  jurisdiction.  Where  it  is  alleged  that  the  de- 
fendant's negligence  caused  the  injury  sued  for,  the  defendant 
may,  under  a  general  denial,  show  acts  of  caution  and  prudence, 
contributory  negligence,  or  that  the  negligence  was  caused  by 
a  third  party.'  Where  the  complaint  alleges  ownership  with- 
out stating  the  facts  showing  it,  the  defendant  may,  under  a 
general  denial,  show  ownership  in  a  third  person  or  in  himself, 
or  otherwise  disprove  plaintiff's  ownership.' 

At  common  law  a  defendant  may,  under  a  general  denial, 
prove  payment  down,  or  payments  in  advance,  and  it  seems 
that  the  same  rule  prevails  under  the  new  procedure;^  and 
where  the  plaintiff  alleges  that  no  part  of  the  debt  has  been 
paid  except  specified  amounts,  and  makes  a  demand  for  the 


1  Handy  v.  St  Paul  Globe  Pubt  Ca, 
41  Minn.  ISa 

^Hill  V.  CalaghaD,  31  Mich.  424; 
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«  Russell  V.  Burton,  66  Barb.  (N.  Y.) 
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682;  Young  v.  Glasscock,  79  Ma  574 
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balance,  the  defendant  may,  under  a  general  denial,  show  other 
payments  than  those  admitted.^  The  defendant  cannot  show, 
under  a  general  denial,  that  the  plaintiff  is  not  the  real  party 
in  interest,  unless  it  is  such  a  case  that  the  plaintiff  is  bound 
to  prove  ownership  in  order  to  establish  his  cause  of  action.^ 
At  common  law  the  defendant  may,  under  a  general  denial, 
show  adverse  possession  sufficient  to  vest  absolute  legal  right ; ' 
but  the  rule  is  different  in  those  jurisdictions  having  statutory 
provision  requiring  the  statute  of  limitation  to  be  pleaded/ 

§  9,  Res  adjudicata. —  A  former  recovery  in  favor  of  plaint- 
iff, relied  upon,  not  as  furnishing  evidence  in  support  of  de- 
fendant's present  allegations,  but  as  merging  the  cause  of 
action  and  constituting  a  bar  to  a  new  action,  is  not  admissible 
if  not  pleaded.*  Where  a  former  adjudication  is  pleaded  as 
an  estoppel,  it  is  a  conclusive  bar;  and  where  from  the  form 
of  the  proceedings  a  party  could  not  plead  it,  it  is  admissible 
and  conclusive.^ 

§  10.  Limitations. —  The  statute  of  limitation  is  not  avail- 
able to  defendant  unless  pleaded,  even  though  the  plaintiff 
shows  a  case  to  which  the  statute  appears  to  be  a  bar.  But 
plaintiff  may  rely  on  the  statute,  though  not  pleaded,  to  bar 
any  demand  proved  by  defendant  which  did  not  call  for  a 
reply.^ 

§  11«  Discharge  f^om  debts. —  A  discharge  in  bankruptcy 
or  insolvency  is  not  admissible  in  evidence  unless  pleaded.^ 
But  unless  a  reply  is  required,  the  facts  relied  on  to  avoid  a 
discharge  may  be  proved  in  rebuttal  though  not  alleged.^ 

§  12.  Release. —  To  make  a  release  admissible  in  evidence 

1  Brown  v.  Forbes  (Dak.),  43  K  W.  Gerber  v.  Gerber,  155  III.  219 ;  White 

Bep,  98 ;  Quin  v.  Lloyd,  41  N.  Y.  849.  v.  Foote,  90  Wis.  235 ;  Lance  v.  Shaugh- 

<  Carter  v.  Bowe,  41  Hun,  516;  TeU  nessey,  86  Hud,  411. 

V.  Beyer,  38  N.  Y.  161.  "*  Mercantile  Nat  Bank  v.  Carpen- 

•HiU  V.   Bailey,  8  Ma   App.  85;  ter,  101  U.S.  567;  Mann  v.  Palmer, 
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inson  v.  Allen,  87  Iowa,  27.  Bruin,  8  N.  Y.  862 ;   Van  Patten  v. 

»  Brazill  v.  Isham,  12  N.  Y.  9 ;  Nor-  Bedow,  75  Iowa,  389 ;  Lockhart  v.  Kes- 
ris y.  Ames,  15  Ind.  365;   Clark  v.  senich,  58  Wi&  588. 
Thurston,  47  Cal.  21.  8  Bump  on  Bankruptcy,  748 ;  Hayes 
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it  sboald  be  pleaded.^  So  tender  cannot  be  proved,  where 
keeping  the  tender  good  and  paying  it  into  court  are  neces- 
sary, unless  those  acts  are  alleged.^ 

§  13.  Matter  of  indacement — Libel  and  slander. —  Matter 
alleged  by  way  of  inducement,  if  not  material  to  the  cause  of 
action,  is  not  in  issue,  and  is  not  admitted  by  failure  to  deny  ; 
nor  need  it  be  proved ;  but  if  material  it  is  admitted.'  Thus, 
in  an  action  for  slander  or  libel,  plaintiff's  vocation  or  official 
character  need  not  be  proved,  even  though  alleged,  if  the 
words  are  actionable  apart  from  that ;  but  it  may  be  proved, 
even  though  not  alleged,  if  the  words  directly  tend  to  injure 
him  in  it/  If  the  actionableness  of  the  words  depends  upon 
injury  in  vocation,  and  the  vocation  is  in  issue,  plaintiff  must 
prove  that  he  was  in  the  vocation  alleged  at  the  time/  Al- 
though plaintiff's  allegations  set  forth  the  words  of  the  alleged 
slander,  he  need  not  prove  the  utterance  of  those  precise 
words,  nor  necessarily  all  of  them,  even  in  substance,  but  he 
must  prove  the  utterance  of  substantially  the  words  alleged, 
or  of  a  sufficient  part  of  them  to  sustain  an  action/  Evidence 
of  specific  acts  of  lewdness  or  immorality  on  the  part  of  the 
plaintiff  in  an  action  for  slander  is  admissible  where  the  de- 
fendant attempts  to  justify  a  charge  that  the  plaintiff  kept  a 
disorderly  house,  although  his  answer  may  not  be  sufficient  to 
admit  proof  of  specific  acts  in  justification/  And  defendant 
sued  for  libel  in  alleging  that  plaintiff  was  intoxicated  when 
performing  certain  services  as  an  undertaker,  and  that  he  pre- 
sented an  extortionate  bill  for  his  services,  may  show  in  miti- 
gation of  damages  for  the  charge  of  drunkenness  that  plaintiff 
had  presented  an  extortionate  bill/ 

§  14«  Special  damage. —  Special  damage  must  be  speoially 
alleged  in  order  to  be  proved/  The  allegation  of  knowledge 
of  falsity  is  material.*^ 

1  Wisner  ▼.  Ocumpaugh,  71  N.  Y.  8d8 ;   iDgraham   ▼.  Lyon,   105   GaL 

118;  Matthews  v.  Chicopee  Mfg.  Ca,  254 

S  Robt  (N.  T.)  711 ;  Dibble  ▼.  Dimick,  s  Forward  ▼.  Adams.  7  Wend.  804. 

143  N.  Y.  849 ;  Horton  ▼.  Horton,  88  «  Smith  v.  Hollieter,  82  Vt  695. 
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Hal  pin  v.  Phenix  Ina  Co.,  118  N.  Y.        ^Bottomly  ▼.  Bottomly,  80  Md.  189 ; 
165.  Backus  v.  Richardson,  5  Johns.  476L 

*  Sanderson  v.  Caldwell,  45  N.  Y.       »0Siwoner  v.  Keeler,  51  N.  Y.  527. 
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§  15.  Trespass* — In  trespass,  the  allegation  of  unlawful 
entry  on  the  premises,  and  of  unlawful  removal  or  injury  of 
property  there,  are  to  be  distinguished,  and  an  allegation  of 
one  of  these  facts  will  not  admit  evidence  of  the  other.  If 
both  are  alleged,  taking  issue  as  to  one  only  admits  the  other ; 
but  if  both  are  in  issue,  failure  to  prove  either  is  a  variance.^ 
Plaintiff  may  prove  a  trespass  on  any  part  of  the  close  alleged,^ 
and,  under  a  denial,  the  defendant's  evidence  in  disproof  of 
trespass  need  only  be  directed  to  the  part  of  the  close  to  which 
plaintiff's  evidence  of  trespass  was  directed.  Justification  is 
not  admissible  under  a  general  denial,  except  by  a  public  officer 
or  one  acting  under  statute.*  Justification  by  proof  of  owner- 
ship in  a  third  person  cannot  be  proved  unless  the  answer  not 
only  alleges  such  property  in  the  third  person,  but  also  con- 
nects defendant  with  such  owner  by  averring  that  the  act  was 
by  bis  authority.* 

§  16.  Negligence. —  In  an  action  for  negligence,  under  an 
allegation  of  negligence,  a  contract  may  be  proved,  together 
with  actionable  negligence,  to  plaintiff's  injury,  in  the  act  con- 
stituting a  breach.  And  under  a  general  allegation  of  negli- 
gence the  circumstances  constituting  it  may  be  proved.^  But 
evidence  of  other  specific  instances  of  negligence  on  the  part 
of  the  defendant,  independent  of  the  negligence  in  question, 
is  not  competent.*  In  an  action  against  a  common  carrier,  a 
contract,  if  alleged  as  a  foundation  of  the  action,  must  be 
proved,  and  negligence  not  alleged  may  also  be  proved.^ 

§  17.  Composition  —  Payment — Infancy^  etc. —  A  compo- 
sition with  creditors  must  be  alleged  in  order  to  be  admissible 
as  a  bar.^    So  an  account  stated  should  be  pleaded,*  and  the 

iGolton   V.   Jones,   7   Robt   164;  City  Ry.  Co.  v.  Jennings,    157   HI 
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defense  of  accord  and  satisfaction  ought  to  be  pleaded.^  Pay- 
ment is  another  defense  that  is  not,  as  a  general  rule,  admissi- 
ble in  evidence  unless  pleaded.^  Unsoundness  of  mind  mast 
be  pleaded  to  admit  evidence  of  it.*  Infancy,  to  be  admissible, 
must  be  pleaded.^  A  new  promise  is  admissible  in  rebuttal 
though  not  alleged/ 

§  18.  Illegality. —  Illegality  of  contract  must  be  pleaded, 
to  be  admissible*/  so  if  the  special  ground  is  stated,  other 
grounds  not  stated  are  inadmissible.^  Thus,  to  be  admissible, 
usury  must  be  specially  pleaded;®  and  a  general  allegation, 
without  stating  the  facts  relied  on  as  constituting  usury,  is 
not  enough ;  and,  if  a  foreign  law  is  relied  on,  both  the  law 
and  the  facts  necessary  to  bring  the  contract  under  such  for- 
eign law  must  be  alleged.* 

§  19.  Performance. — An  allegation  of  performance  of  a  con- 
dition does  not  admit  evidence  of  a  waiver  or  other  excuse  for 
non-performance." 

§  20.  Warranty  of  title. —  Failure  of  title  without  eviction 
or  disturbance  of  possession  in  case  of  &  purchase-money  mort- 
gage is  not  a  defense,  unless  fraud  or  misrepresentation  is 
proved,  and  to  be  admissible  these  must  be  alleged.^^ 

§21.  Ownership. —  In  replevin  ownership  may  be  proved 
nnder  a  general  allegation,  designating  the  things  as  the 
^* goods  of  the  plaintiff.""  A  fraud  by  which  defendant  ob- 
tained the  goods  from  plaintiff  may  be  proved  though  not 
alleged."  So  demand  may  be  proved  though  not  alleged. 
Under  an  allegation  of  conversion  of  plaintiff's  property,  evi- 
dence of  conversion  of  the  property  of  another,  and  a  subse- 
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Quinn  v.  Lloyd,  41  id.  849.  » Manning  y.  Tyler,  21  N.  Y.  567; 

*Dearmond  v.  Dearmond,  12  Ind.  Cutler  v.  Wright,  22  id,  472. 

455.  w  Oakley  v.  Morton,  11  N.  Y.  25; 

*  Wailing  v.  Toll,  9  Johns.  14t  Strong  v.  Strong,  84  Hun,  814 

»  Esselstyn  v.  Weeks,  12  N.  Y.  635 ;  n  Fai  ubam  v.  Hotchkiss,  2  AbK  Ct 

Dusenbury  v.  Hoy  t,  53  id,  521.  App.  Dec.  93 ;  Ross  v.  Mather,  51  N.  Y. 

« Rose  N.  P.  346 ;  McGee  v.  Long,  108. 

83  Ga.  156;  Hedges  v.  Doem,  72  CaL  "Simmons  v.  Lyons,  55  N.  Y.  671. 

620^,  Rutter  v.  Henry,  21  Ohio  St  121.  "  Bliss  v.  Cottle^' 32  Barb.  822L 

7  Dingeldein  v.  Third  Ava  R  Co.,  9 
Bosw.  79. 
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qoeot  assignment  of  the  property,  or  of  the  cause  of  action 
for  conversion,  is  not  competent.  The  assignment  must  be 
alleged.^  Under  a  general  averment  of  title  or  ownership  the 
source  of  plaintiff's  title  may  be  proved.^  Conversion  of  checks 
or  money  may  be  proved  under  an  allegation  of  conversion  of 
property.'  So  conversion  may  be  proved  under  an  allegation 
that  defendant  took  and  carried  away.  Demand  before  suit  if 
necessary  may  be  proved  though  not  alleged.^ 

§  22.  Yalae. —  Some  value  must  be  proved  though  the  alle- 
gation of  value  is  not  denied.  Under  a  general  denial  de- 
fendant may  show  anything  going  to  controvert  the  facts 
which  plaintiff  is  bound  to  establish  or  to  reduce  the  damages.^ 
Illegality  in  the  contract  set  up  by  defendant  as  a  justification 
of  his  detention  may  be  proved  by  plaintiff  in  rebuttal,  though 
not  alleged  in  pleading,  unless  the  contract  is  pleaded  as  a 
counter-claim.^ 

§  23.  Fraad. —  In  actions  for  fraud  the  fraudulent  represen- 
tations relied  on  must  be  stated  in  the  complaint.  But,  if  a 
sufficient  fraudulent  representation  is  duly  alleged  and  proved, 
a  representation  not  specifically  alleged  may  also  be  proved^ 
The  plaintiff  should  allege  that  defendant  knew  the  facts  al- 
leged to  be  false  when  he  made  them.^  Intent  to  deceive  must 
also  be  alleged,'  and  that  plaintiff  relied  upon  the  statements.^^ 
Plaintiff^s  knowledge  of  the  facts  is  admissible  under  a  general 
denial." 

§  24.  Contract  with  a  common  carrier.—  In  an  action 
against  a  common  carrier  of  goods,  a  contract,  if  alleged  as 
the  foundation  of  the  action,  must  be  proved,  and  negligence 

I  Cottle  ▼.  a>Ie,  20  Iowa,  481 ;  Hicks  7  Hale  v.  Walker,  81    Iowa,  844; 

▼.  Cleveland,  48  N.  Y.  84 ;  Sherman  ▼.  Green  v.  Hayes,  70  Cal.  276 ;  Rhino  v. 

Elder,  24  id.  881.  Emery,  72  Fed.  Rep.  882 ;  Calkins  v. 

3  Heine  v.  Anderson,  2  Daer,  8ia  Manhattan  Oil  Ca,  65  N.  Y.  557. 

»  Knapp  V.  Roche,  87  N.  Y.  Supr.  »  Oberlander  v.  Spiess,  45  N.  Y.  175 ; 

CL  305.  Derry  v.  Peck,  L.  R  14  App.  Cas.  837. 

*  Simser  v.  Cowan,  56  Barb.  895.  ^  Lefler  v.  Field,  52  N.  Y.  621. 

» Booth  ▼.   Powers,  56  N.  Y.   22;  w  Taylor  v.   Guest,  58  N.  Y.  262; 

Hadison  v.  Missonri  P.  R.  Co.,  60  Mo.  Hicks  v.  Stevens,  121  III  186;  Frick 

App.  599;  Nichols  v.  Jones,  166  Pa.  v.  Taylor,  94  Ga.  683;  Chu  Pawn  v. 

St  599 ;  Roggers  v.  Metropolitan  St  Irwin,  82  Hun,  607 ;  Coleman  v.  Howe, 

R.  Ca,  118  Mo.  828.  154  111.  45a 

•Williams  v.  Tilt,  86  N.  Y.  819;  n  Howell  v.  Biddlecom,  62  Barb.  131. 
Northern  P.   Ex.    Co.  v.  Martin,  26 
Can.  a  C.  135. 
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not  alleged  may  also  be  proved.^  Omission  to  allege  special 
exemption  in  the  contract  is  not  material  unless  there  is  evi- 
dence to  bring  the  case  with  an  exemption.  An  allegation  of 
conversion  does  not  admit  of  evidence  of  mere  loss,  non-delivery 
or  delayed  delivery.* 

§  25.  Actions  on  Judgments. — In  an  action  upon  a  judge- 
ment, any  ground  which  would  sustain  a  bill  in  equity  for  re- 
lief may  be  proved  under  a  proper  answer  in  defense  of  the 
action.*  Reversal  may  be  proved  under  a  general  denial.*  A 
vacatur  should  be  specially  pleaded ;  so  a  denial  of  the  exist- 
ence of  the  judgment  does  not  admit  evidence  in  contradiction 
of  the  record  that  it  was  without  jurisdiction.^ 

§  26.  Breach. —  In  actions  on  leases,  under  an  allegation  of 
wrongful  eviction  b}'^  the  landlord  as  a  defense  to  claim  for 
rent,  a  constructive  eviction  may  be  proved.*  Under  an  alle- 
gation that  defendant  is  an  assignee  of  the  whole  premises, 
proof  that  he  was  assignee  of  part  only  is  admissible.^  A  writ- 
ten contract  is  admissible  in  evidence  under  a  general  allega- 
tion that  the  party  contracted,  without  indicating  how.*  In  an 
action  upon  a  sealed  instrument,  plaintiff  is  not  entitled  to  prove 
breach  not  alleged,  unless  there  is  a  general  allegation.*  A 
failure  of  consideration  cannot  be  proved  under  a  general  de- 
nial.^* In  an  action  on  a  bond  for  the  payment  of  money  the 
defendant  must  plead  payment  and  prove  it.^^  In  an  action 
for  the  breach  of  any  other  condition,  plaintiff  should  allege 
non-performance  of  the  condition  and  give  some  proof  of  non- 
performance." But  if  there  is  a  proviso  or  defeasance  contained 
ii\  a  condition,  the  facts  necessary  to  invoke  it  must  be  set  np 
by  defendant  in  order  to  avail  him."  Special  matter  of  defense, 
including  fraud  and  mistake,  must  be  pleaded  or  it  cannot  be 

1  Bostwick  y.  Baltimore,  eta  R  Ca,  7  Van  Rensselaer  ▼.  QaUum  5  Den. 
45  N.  Y.  712.  454. 

2  Briggs  ▼.  N.  T.  a  a  Ck)w,  28  BarK  SMarston  v.  Swett»  S6  N.  Y.  20S. 
615.  »  Briggs  v.  Vanderbtl  t»  19  BarK  228. 

SMandeville  v.  Reynolds,  66  N.  Y.  lo  Dubois  v.  Hermanoe^  56  N.  Y.  67a 

528;  Criin  v.  Handley,  94  U.  a  652.  nsrower  v.  Raynolds,  99  N.  Y.  246L 

«  Briggs  V.  Bo  wen,  60  N.  Y.  454  i^Lipe  ▼.  Becker,  1  Den.  668;  Hart 

ftHiU  v.  Mendenhall.  21  Wall  45a  ▼.  Bind  worth,  49  Ala.  216;  Smyth  y. 

•  Dyett  y.  Pendleton,  8  Cow.  727 ;  Scott,  106  Ind.  24& 

West  y.  Norwich  U.  F.  In&  Ca,  10  is  Jaryis  y.  SewaU,  40  Barbi  i4». 
Utah,  442;  Shenandoah.  Mia  &  MilL 
Ca  y.  Morgan,  106  CaL  409L 
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proved.^  In  an  action  upon  an  award,  a  denial  of  award  ad- 
mits evidence  that  there  was  none  in  fact ;  bat  if  there  was 
one  in  fact,  there  should  be  an  allegation  of  the  irregularity, 
departure  from  submission,  subsequent  vacatur^  or  other  ground 
of  invalidity  relied  on,  to  admit  evidence  of  the  objection.' 

§  27.  Negotiable  paper. —  In  actions  upon  negotiable  paper 
the  loss  or  destruction  of  the  paper  need  not  be  alleged  in  the 
complaint.'  If  the  action  is  on  the  instrument  in  its  original 
form,  a  material  alteration  raises  a  question  of  failure  of  proof 
or  variance.  If  the  action  is  on  the  instrument  in  its  altered 
form,  an  answer  admitting  execution,  without  alleging  the 
alteration,  precludes  evidence  of  alteration.^  But,  under  a 
general  denial,  evidence  that  an  alteration  was  made  after  de- 
livery is  admissible.'  Evidence  of  presentment  at  the  place 
specified  is  admissible  under  a  general  allegation  that  the  note 
or  bill  was  duly  presented.*  An  allegation  of  demand  and 
notice  of  dishonor  is  essential,  and  its  omission  Is  not  dis- 
pensed with  by  giving  a  copy  of  the  instrument  and  alleging 
the  sum  due  and  performance  of  conditions.^  Under  an  alle- 
gation of  demand  and  notice  the  fact  must  be  proved,  and  an 
excuse  for  failing  to  demand  or  to  give  notice  is  not  admis- 
sible.' But  indirect  evidence,  such  as  a  subsequent  promise 
to  pay,  or  an  actual  part  payment,  or  an  admission  of  liability, 
is  admissible.'  Evidence  that  the  paper  was  made  for  a  special 
purpose  and  misappropriated  is  not  available  under  a  mere 
denial  of  making  or  indorsing.^'  If  the  complaint  makes  only 
a  general  allegation  of  title,  evidence  that  title  is  in  another  is 
not  admissible  as  a  defense,  unless  pleaded  as  new  matter.^^ 
If  the  plaintiff's  title  is  not  put  in  issue,  evidence  that  he  had 

1  Norlhrop  v.  Miss.  Valley  Ins.  Co.,  92  Ma  126 ;   Conklin  v.  Gandall,  1 

47  Ha  435 ;  Maher  v.  Hibernia  Ins.  Abb.  Ct  App.  Pec.  423 ;  1  Chit  PL  880 

Ca,  67  I?.  Y.  28a  (16th  Am.  ed.) ;  Matthews  v.  Bates, 

'Day  y.  HammoDd,  67  N.  T.  484;  98  Qa.  819;  Stedman  v.  Rochester  U 

Knowlton  v.  Mickles,  29  Barb.  466.  &  a  Ca,  42  Neb.  641. 

s  Freeman  v.  Ellison,  18  Alb.  U  J.  ^  Pier  v.  Heinrichoflfen,  52  Ma  838 ; 

210,  87  Mich.  45a  Garvey  v.  Fowler,  6  Duer,  587 ;  Rose. 

^Smedburg  v.  Whittlesey,  8  Sandf.  N.  P.  877. 

Gh.  SSa  0  Patterson  v.  Stettauer,  40  N.  Y. 

ft  Fisher  v.  Fisher,  118   Ind.  474;  Supr.  Ct  54 

Boomer  v.  Koon,  6  Hun,  645,  ^^  Collins  ▼.  Gilbert,  94  U.  a  757. 

•RoecN.  P.  869.  n  Turner   v.  White,  78   CaL    299; 

7  Montgomery  Connfy  v.  Auchley,  Spencer  ▼.  McGonagle,  107  Ind.  410. 
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none,  and  had  not  authorized  the  action,  is  inadmissible.  Bat, 
under  a  general  denial,  defendant  may  show  that  plaintiff  has 
but  a  naked  legal  title,  and  that  the  real  interest  is  in  another, 
for  the  purpose  of  showing  the  declarations  of  that  other.^ 
Unreasonable  delay  in  the  presentment  of  a  check,  if  relied 
upon  as  a  defense,  must  be  averred  in  the  answer. 

§  2S.  Work  and  materials. —  In  an  action  for  compensation 
by  a  person  employed,  under  a  general  allegation  for  work  and 
labor,  plaintiff  may  give  evidence  of  a  particular  kind  of  serv- 
ice and  of  materials ;  ^  thus,  a  claim  for  articles  made  and  de- 
livered for  a  specified  sum,  pursuant  to  agreement,  may  be 
recovered  on  a  complaint  for  work,  labor  and  materials,  as 
well  as  on  a  complaint  for  goods  sold.*  But  under  a  general 
complaint  for  a  quantum  meruit  for  work,  labor  and  services, 
plaintiff  cannot  prove  a  contract*  which  remains  executory  on 
his  part.*  He  may,  however,  under  such  a  complaint,  prove 
that  a  price  was  fixed  by  agreement;  ^  or  may  give  in  evidence 
any  express  or  special  contract  payable  presently  in  money, 
together  with  evidence  either  of  full  performance  on  his  part 
or  an  excuse  exonerating  him  from  full  performance;*  or 
that  he  has  in  good  faith  fulfilled,  but  not  in  the  manner  or 
within  the  time  prescribed  by  the  contract,  or  that  the  other 
party  has  sanctioned  or  accepted  the  work.  Under  an  allega- 
tion of  a  special  contract  for  work  and  materials,  a  contract 
for  work  only  may  be  proved."  If  the  allegation  be  of  serv- 
ices between  specified  dates,  prior  or  later  services  are  not 
provable;  but  if  the  allegation  is  of  indebtedness  on  a  day 
named,  or  services  before  a  day  named,  a  term  of  service  or 
various  services  before  that  day  may  be  proved.*  Under  an 
allegation  of  a  contract  to  pay  a  specified  price  or  rate  of  com- 
pensation, plaintiff  may  prove  a  promise  to  pay  what  the  serv- 
ices were  reasonably  worth.*  But  if  he  rests  his  case  on  a 
contract  fixing  the  price  to  be  recovered,  it  is  not  competent 

1  Davis  ▼.  Carpenter,  12  How.  Pr.  *  Bogardas  v.  New  York  Life  loa 
(N.  Y.)  287.  Co.,  101 N.  Y.  328 ;  Milliken  ▼.  Western 

2  2  Rose  N.  P.  555 ;  Denny  V.  Denny,  Union  Tel.  Ca,  110  id.  408;  Hosley 
90  Maa&  809.  v.  Black,    28  id.  488 ;    Berringer  V. 

'  Prince  v.  Down,  2  R  D.  Smith,  Beecher,  68  Mich.  557. 
525.  T  Cobb  V.  West,  4  Duer.  8a 

^  Dermott  v.  Jones,  2  WalL  9.  <  Beekman  ▼.  Platner,  15  Barh  65a 

•  Fells  V.  Vestvali,  2  Keyes,  152.  •  Scott  ▼.  Lilienthal.  9  Bosw.  224 
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for  him  to  give  evidence  of  value  as  a  basis  of  recovery  beyond 
the  contract.^ 

Evidence  of  an  excuse  for  partial  non-performance  is  ob- 
jectionable under  an  allegation  of  performance.^ 

Under  a  general  denial  defendant  may  prove  any  circum- 
stance tending  to  show  that  he  was  never  indebted  at  all,  or 
that  he  never  owed  so  much  as  was  claimed:  for  example, 
that  he  never  incurred  the  debt;  or  that  the  services^  either 
in  whole  or  in  part,  were  rendered  as  a  gratuity ;  or  that 
plaintiff  had  himself  fixed  a  less  price  for  them  than  he  claimed 
to  recover;  or  that  they  were  rendered  upon  the  credit  of 
some  other  person  than  the  defendant.*  If  the  complaint  is 
on  a  quantum  meruit,  not  for  an  agreed  price,  a  general  de- 
nial admits  evidence  in  reduction  of  the  value,  such  as  that 
the  work  was  unskilfully  done,  or  that  defendant  had  dis- 
charged plaintiff  or  given  him  notice  to  stop.^  If  the  com- 
plaint is  for  an  agreed  price,  a  general  denial  does  not  admit 
evidence  of  unworkmanlike  manner,  nor  of  negligence  or  af- 
firmative misconduct,  unless  the  contract  as  pleaded  requires 
the  plaintiff  to  show  performance  of  its  stipulations,  in  which 
case  a  general  denial  allows  evidence  to  disprove  perform- 
ance. If  the  complaint  is  general,  defendant  nciust  aver  a 
special  contract,  if  he  relies  on  it  to  show  that  by  its  terms 
nothing  is  due.  If  the  complaint  is  general  for  indebtedness, 
and  does  not  allege  a  contract,  the  statute  of  frauds  is  avail- 
able under  a  general  denial;*  but  where  the  complaint  sets 
forth  a  contract  and  the  answer  admits  it,  the  statute  is  not 
available  unless  the  facts  to  invoke  the  statute  of  frauds  are 
pleaded. 

§  39.  Sales  of  personal  property. —  In  actions  arising  on 
sales  of  personal  property,  under  a  general  allegation  that  de- 
fendant is  indebted  to  plaintiff  in  the  sum  of,  etc.,  for  goods 
sold  and  delivered  to  defendant  by  plaintiff  at  a  time  and 
place  named,  on  defendant's  request,  the  plaintiff  may  show 

1  Trimble  v.  Stilwell,  4  E  D.  Smith,  «  Hosley  v.  Black,  28  N.  Y.  48a 

512;  Marston  ▼•  Baerenklau,  67  N.  Y.  >Scbermerhorn  ▼.  Van  Allen,  18 

State  Rep.  844;  Robinson  v.  Hunt»  88  Barb.  29. 

Hun,  285 ;  Atlantic  Cons'd  St  R  Ckx  ^  Raymond  v.  Richardson,  4  K  D. 

▼.  Hardage,  98  Oa.  457 ;  Williams  v.  Smith,  171. 

Geveland,  a,  a  &  St  K  R.  Ckx,  102  »  Algers  v.  Johnson,  0  S.  C.  (T.  &  G) 

Mich.  537.  682. 


56  BULKS   OF   SYIDSNOE. 

that  at  defendant's  request  he  sold  and  delivered  to  him  per- 
sonal property  for  which  he  owes  the  price  or  value.^  If  the 
facts  on  which  the  law  raises  an  implied  promise  to  pay  are 
directly  stated,  an  allegation  of  sach  promise  is  not  necessary.^ 
Where  the  plaintiff  may  waive  his  right  of  action  for  tort  and 
recover  on  contract,  he  may  prove  the  facts  under  a  com- 
plaint for  goods  sold  and  delivered.*  The  delivery,  under  an 
agreement  alleged  as  a  sale  and  delivery,  ot  its  equivalent  so 
far  as  plaintiffs  duty  is  concerned,  is  essential  to  the  theory 
of  the  action.^  But  under  an  allegation  that  the  sale  and  de- 
livery was  to  defendant,  evidence  of  a  sale  to  defendant,  and 
of  a  delivery  to  a  third  person  at  his  request,  is  not  an  entire 
failure  of  proof,  but  only  a  question  of  variance.*  The  usual 
allegation  that  plaintiff  sold  and  delivered  the  goods  imports 
that  the  goods  belonged  to  him.*  If  the  compbtint  does  not 
affirmatively  indicate  that  the  contract  was  void  under  the 
statute  of  frauds,  and  the  answer  admits  the  contract,  without 
alleging  the  facts  showing  it  to  be  void  under  the  statute,  evi- 
dence of  compliance  with  the  statute  is  dispensed  with  by  the 
admission.^  Under  a  general  denial,  or  denial  of  the  making 
of  the  contract  alleged,  evidence  is  admissible  that  the  goods 
were  delivered  under  a  special  contract  which  was  substan- 
tially and  materially  different  from  that  alleged,  and  was  un- 
performed by  plaintiff.*  Defendant  may  also  show  that  in 
making  the  contract  he  acted  as  agent  for  another  and  on  his 
credit,  plaintiff  knowing  of  the  agency.*  If  the  delivery  or 
acceptance  is  in  issue  on  the  pleadings,  evidence  that  the  thing 
tendered  did  not  correspond  with  the  contract,  or  that  plaintiff 
could  not  give  title,  will  be  admissible,  though  not  specially 
pleaded ;  ^*  but  if  acceptance  is  admitted  or  proved,  and  a  price 
fixed  by  contract  is  relied  on  by  plaintiff,  evidence  of  defi- 
ciency in  quality  is  not  admissible  unless  set  up  in  the  answer.^^ 

1  Allen  V.  Patterson,  7  N.  Y.  476 ;  Rhodes  ▼.  Pray,  86  Minn.  3©2 ;  Wil- 

Phillips  &  G.  Const  Ga  ▼.  Seymour,  son  y.  Smith,  61  CaL  209;  Dufify  ▼. 

91  U.  S.  646 ;  Butterworth  v.  Kinsey,  O'Donovan,  46  N.  Y.  22a 

14  id.  495.  8  Manning  ▼.  V7inter,  7  Hun,  482. 

2Farron  v.  Sherwood,  17  N.  Y.  227.  »  Merritt  v.  Briggs,  67  N.  Y.  661. 

>  Wilson  V.  Clark,  20  Minn.  867.  lo  Castognino  ▼.  Balletta,  82  Cal  250 ; 

« Kimball  v.  Bryan,  56  Iowa,  652;  Scott  v.  Congdon,  106  Ind.  26& 

Catlin  V.  Tobias,  26  N.  Y.  217.  li  Fetherly  ▼.  Burke,  64  N.  Y.  646 ; 

5  Rogers  ▼.  Verona,  1  Bosw.  417.  McCormick  v.  Sarson,  38  How.  Pr. 

•Phillips  V.  Bartlett,  9  Bosw.  67a  190. 

7  O'Conner  v.  Hurley,  147  Mass.  145 ; 
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If  the  plaintiff  sues  on  a  qtiantum  meruit^  evidence  of  defi- 
ciency in  quality  is  Admissible,  if  alleged,  even  though  accept- 
ance under  a  contract  fixing  the  price  be  proved.^  If  the 
defendant  sets  up  a  warranty  or  false  representations,  either 
directly  or  by  denying  that  there  was  a  purchase  except  upon 
terms  specified  in  the  answer,  the  burden  is  on  him  to  prove 
the  defense.' 

Where  delivery  and  payment  were  to  be  concurrent  acts,  an 
averment  that  at  the  time  and  place  fixed  plaintiff  was  ready 
and  willing  to  deliver  is  enough.*  If  those  allegations  are  pat 
in  issue,  plaintiff  must  show  that  he  had  the  articles  ready  for 
delivery,  and  that  they  correspond  with  that  contracted  for,, 
and  either  that  he  offered  to  deliver  or  that  defendant  dispensed 
with  delivery.  The  averment  involves  the  ability  of  the  plaint- 
iff to  deliver.  Excuse  for  breach  is  not  admissible  under  an 
allegation  of  performance.^  But  if  the  defendant  notified  his 
intention  to  refuse,  and  forbade  the  plaintiff  to  deliver  gooda 
ordered  to  be  made,  the  plaintiff  may  show  this  under  an  alle- 
gation of  refusal  to  accept.  Under  an  agreement  to  deliver  at 
a  particular  place  for  payment  on  delivery,  the  buyer  must 
allege  readiness  and  willingness  to  receive  and  pay  at  that 
place,  or  that  so  doing  was  waived  or  prevented  by  some  act 
of  the  seller.^  Under  an  allegation  of  defendant's  non-delivery,, 
evidence  of  his  tender,  properly  refused  by  plaintiff,  is  admis- 
sible.* Warranty,  if  relied  on,  must  be  alleged,  even  though 
it  is  implied  by  law;^  but  under  an  allegation  not  stating 
whether  the  warranty  was  express  or  implied,  proof  of  either 
is  admissible  and  suflScient.*  Variance  between  the  allegation 
and  proof  in  respect  to  the  title  to  the  goods,  the  consideration 
of  the  sale,  etc.,  is  of  little  importance  in  proving  the  warranty. 
Under  the  allegation  of  warranty  and  breach,  evidence  of  de- 
fendant's subsequent  promise  to  cure  the  defect  is  admissible, 
and  he  may  be  held  liable  on  that  promise.' 

§  30.  Money  had  and  received. —  In  actions  for  money  had 
and  received,  the  complaint,  unless  on  an  account,  may  set 

1  MofFatt  ▼.  Sackett^  18  N.  T.  522.  7  Sterns   v.   Dubois,    55   Ind.  257 ; 

^LoveU   v.  Earle,  127  Mass.  546;  Packard  v.  Reynolds,  100  Masa  158; 

Feignson  v.  Rutherford,  7  Nev.  885.  Murphy  t.  McGraw,  74  Mich.  818 ; 

•Rose.  N.  P.  510.  Prentice  v.  Dike,  6  Duer,  220. 

^Embry  v.  Palmer,  107  U.  a  814.  8  Hoe  ▼.  Sanborn,  21  N.  Y.  55a 

>  Clark  T.  Dales,  00  Barh  4a  »  Dennis  ▼.  Coman,  61  N.  Y.  64a 
*  Seaman  ▼.  Lew,  5  Barb.  887* 
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forth  the  relation  of  the  parlies  and  the  contract  or  wrong  by 
means  of  which  the  money  was  received. .  If  the  facts  alleged 
constitute  a  tort,  snch  as  a  conversion  or  deceit  in  obtaining^ 
credit,  or  a  breach  of  trust,  it  does  not  necessarily  make  the 
action  one  of  tort.^  Where  the  tort  is  not  alleged,  plaintiff 
may  still  prove  it  as  part  of  the  transaction  by  which  defend- 
ant actually  received  money  which  he  ought  to  refund  to  plaint- 
iff.' Under  a  general  denial  the  defendant  may  prove  that  the 
contract  contained  material  provisions  under  which  the  money 
was  received,  other  than  those  alleged,  or  that  there  was  a  de- 
parture from  the  contract  by  plaintiff's  request  and  the  money 
was  paid  accordingly.* 

§  31*  Actions  against  receivers^  etc. —  In  an  action  by  or 
against  a  receiver,  an  allegation  of  his  due  appointment  is  nec- 
essary, if  the  right  of  action  was  vested  in  him  by  his  appoint- 
ment. If,  on  the  other  hand,  the  right  of  action  is  not  derived 
through  his  appointment,  he  need  not  allege  his  appointment, 
hut  he  may  sue,  simply  describing  himself  as  receiver.^  Thus, 
when  a  receiver  sues  on  a  contract  made  with  him  as  receiver, 
he  may  sue  without  alleging  his  appointment.' 

§  32.  Partnership  actions. —  In  an  action  by  partners,  an 
allegation  of  partnership  between  plaintiffs  is  unnecessary  in 
their  complaint,  unless  their  right  of  action  depends  on  the 
partnership.  Where  a  joint  ownership  or  joint  contract  will 
enable  them  to  recover,  it  is  no  objection  to  the  complaint 
that  the  partnership  is  not  pleaded.*  In  an  action  against 
partners,  where  a  joint  liability  appears  on  the  face  of  the 
contract,  a  partnership  need  neither  be  alleged  nor  proved ;  ^ 
and  the  chief  effect  of  alleging  and  proving  a  partnership  is 
to  open  the  way  for  admitting  more  freely  the  acts  and  dec- 
larations of  one  partner  against  the  other.*  The  omission  to 
join  a  copartner  as  a  defendant  is  not  available,  unless  it  ap- 
pears by  the  pleadings,  and  an  answer  alleging  a  defect  in 

1  Vilmer  v.  Schall,  61  N.  Y.  564;  <  Sinking  v.  Floyd,  114  InA  89L 
Purdue  v.  Noffsinger,  15  Ind,  386.  »  W^hite  v.  Joy.  18  N.  Y.  Sa 

2  Harpending    v.    Shoemaker,    87  •  Loper  v.  Welch,  8  Duer,  644 
Barb.  270.  ?  Kendall  ▼.  Freeman,  2  McLean, 

>  Pierce  v.  Cohassett  M.  F.  In&  Ca,  189. 

128  Ma8&  572;  Child  v.  Detroit  Mfg.  SAlpers  ▼.  Schamel,  75  CaL  590; 

Oa,  72  Mich.  623;  Flynn  ▼.  McKeon,  Abendroth  v.  Van  I>ol8en,  181  U.  a 

6  Duer.  203.  66.                        • 
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this  respect  mast  state  precisely  and  truly  who  were  the 
parties.^  It  is  not  enough  to  show  that  the  one  joined  was^ 
in  fact,  a  partner  as  between  defendants,  if  it  is  not  shown 
that  the  fact  was  generally  known,  or  known  to  plaintiffs.^ 
The  fact  that,  after  the  transaction  and  before  suit  brought, 
plaintiff  became  aware  that  the  omitted  person  was  a  part- 
ner, is  not  enough.  In  an  action  for  an  accounting  the  allega- 
tion of  partnership  is  material.' 

§  33.  Public  officers. —  In  an  action  by  a  public  oflScer  in 
his  official  capacity,  if  he  is  named  personally,  the  pleading 
muse  indicate  that  he  sues  officially.  A  mere  addition  of  his 
title,  without  anything  to  indicate  that  he  sues  as  such  offi- 
cer, is  not  enough.^  But  if  it  appears  from  the  title  or  the 
body  of  the  complaint  that  he  complains  as  officer,  a  cause  of 
action  accruing  to  him  in  his  official  capacity  may  be  proved.^ 
In  an  action  against  a  public  officer  for  a  wrong  not  involv- 
ing the  violation  of  any  official  duty  he  or  his  predecessor 
owed  to  the  plaintiff,  the  cause  of  action  may  be  proved,  al- 
though the  complaint  does  not  allege  that  he  was  such  officer.* 
But  where  the  breach  of  such  a  duty  is  involved,  the  complaint 
should  designate  him  as  such  officer,  and  aver  him  to  be  such. 
In  New  York,  in  every  action  against  a  public  officer  for  his 
official  acts,  the  defendant  may  give  special  matter  in  evidence 
under  the  general  issue  without  notice.  Where  he  pleads  justi- 
fication, however,  he  must  do  so  strictly.'^ 

§  34.  Married  women. —  In  actions  by  a  married  woman  on 
contract,  an  allegation  of  her  coverture  is  not  necessary  in 
her  complaint."  If  her  complaint  does  allege  coverture  the 
contract  will  be  presumed  to  have  been  within  her  capacity 
if  it  may  have  been  so,  without  allegation  of  the  facts  on 
which  her  capacity  depends.  Defendant's  denial  of  the  contract 
does  not  avail  to  raise  the  defense  of  her  .coverture  when  she 
made  it.*  But  if  her  coverture  is  pleaded  in  defense  or  in 
abatement  and  proved,  then  she  must  prove  the  facts  showing 

1  Weigand  y.  Sichel,  4  Abb.  Ct  App.  >  Griggs  v.  Griggs,  66  Barb.  291, 800. 

Dec.  592L     •  « Curtis  ▼.  Fay,  87  Barb.  64 

2 Thome  ▼.  Fox,  67  Md.  67;  North  'Persons  v.  Parker,  8  Barb.  249; 

T.  Bloas,  80  N.  Y.  880 ;  N.  Y.  D.  D.  Ca  Bull  v.  Horton,  65  CaL  422 ;  Robin- 

T.  Treadwell,  19  Wend.  625.  son  v.  Jones,  71  Mo.  682. 

'Salter  v.  Ham.  81  N.  Y.  821.  »  Van  Biiren  v.  Swan,  4  Allen,  880; 

*  Conding   v.  Mansfield,  78  Mass.  Hier  v.  Staples,  51  N.  Y.  186. 
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her  capacity  to  make  the  contract  or  to  sae,  as  the  case  may 
require.^  Where  defendant  sets  up  a  contract  made  by  her 
as  a  counter-claim  against  her,  she  mast  allege  coverture,  for 
coverture  as  a  defense,  even  if  proven,  is  not  available  unless 
pleaded ;  ^  and  the  complaint  in  an  action  upon  a  contract  exe- 
cuted by  a  married  woman,  whether  against  her  alone  or  her 
husband  with  her,  need  not  allege  her  coverture,  nor  that  the 
contract  was  executed  in  her  business,  or  for  the  benefit  of 
her  separate  estate,  even  if  it  appear  by  the  contract  that  she 
was  married ;  but  the  complaint  may  be  framed  as  if  defend- 
ant was  a  f&ine  sole.  Her  coverture  is  matter  of  defense,  to 
be  pleaded  by  defendant  if  available ;  and  evidence  that  she 
was  a  married  woman  and  could  not  contract  is  not  admissi- 
ble under  a  denial  of  the  contract.'  The  plaintifF  may  prove 
the  contract  as  alleged,  and  rest,  unless  the  defendant  has 
pleaded  coverture  and  the  fact  appears  by  plaintiflTs  case ;  if 
so,  or  if  defendant  thereupon  proves  coverture  under  his  an- 
swer, the  burden  is  cast  upon  the  plaintiff  to  prove  a  case 
within  the  statute.^ 

§  35.  Heirs  and  next  of  kin. —  In  an  action  against  heirs 
and  next  of  kin  on  a  debt  of  the  ancestor,  the  plaintiff  must 
allege  and  prove  affirmatively  a  case  within  the  provisions  of 
the  statute  which  creates  the  right  of  action.^  His  failure  to 
allege  and  prove  everything  which  the  statute  demands  is 
sufficient  to  prevent  a  recovery .•  He  must  allege  the  grant- 
ing of  letters;  that  his  action  is  brought  after  three  years 
from  the  grant  of  letters  ,*  that  defendant  inherited  real  prop- 
erty by  descent,  or  acquired  real  property  or  personal  prop- 
erty under  decedent's  will  or  the  statute  of  distribution,  and 
that  decedent  left  no  personal  property  within  the  state,  or 
that  the  same  was  insufficient  to  pay  the  debt,  or  that  the 
debt  could  not  be  ^collected  in  due  proceedings  before  the 
proper  court,  and  at  law,  from  the  personal  representatives 
of  the  decedent,  nor  —  if  the  action  is  against  an  heir  —  from 
the  next  of  kin  or  legatees ;  and  the  allegations  must  be  in  all 
things  proved  as  laid.^ 

1  Borst  ▼.  Spelman,  4  N.  T.  284  ^  Mersereau  v.  Ryeres,  8  N.  Y.  261. 
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§36.  Admission  in  pleading. —  An  answer  may  contain  a 
direct  or  implied  admission  of  some  fact  alleged  in  the  com- 
plaint.^ The  admission  is  implied  when  the  fact  alleged  in 
the  complaint  is  not  denied  in  the  answer.  It  is  direct  when 
the  admission  is  made  in  terms.  Either  form  of  admission  of 
an  allegation  contained  in  the  complaint  is  conclusive  upon 
the  defendant  so  long  as  it  remains  in  the  pleading,  and  the 
plaintiff  can  point  to  it  as  conclusive  proof  of  the  truth  of  the 
allegation.*  No  proof  can  be  admitted  in  support  of  new  mat- 
ter contained  in  an  answer  which  is  inconsistent  with  an  alle- 
gation in  the  complaint  which  is  not  denied.'  But  an  allegation 
contained  in  an  answer  setting  up  an  affirmative  defense  which 
has  no  reference  to  and  does  not  admit  any  allegation  of  the 
complaint  is  of  an  entirely  different  nature.  Such  allegation 
is  not  an  admission  contained  in  a  pleading  which  is  conclusive 
so  long  as  it  remains  in  the  record.  An  admission  which  so 
concludes  a  party  admits  something  already  alleged  or  set 
forth  in  the  pleading  to  which  the  pleading  containing  the  ad- 
mission is  an  answer.  Thus,  in  Ferris  v.  Hard  et  al.,^  it  was 
held  that  when  the  complaint  alleged  the  making  and  delivery 
of  a  mortgage  by  defendants  for  $10,000,  and  the  answer  of 
one  of  the  defendants  alleged  that  she  executed  the  mortgage 
for  the  purpose  of  securing  the  mortgagee  for  money  loaned 
and  to  be  loaned  to  her  husband,  that  upon  the  trial  the  defend- 
ant could  show  a  fact  which  was  inconsistent  with  her  allega- 
tion of  the  consideration,  as  the  allegation  as  to  the  considera- 
tion of  the  mortgage  admitted  nothing  as  to  that  consideration 
which  was  set  forth  in  the  complaint,  for  there  was  no  allega- 
tion therein  as  to  consideration.  Either  party  is  always  at 
liberty  to  show,  for  any  purpose  except  to  prevent  its  opera- 
tion as  a  valid  deed  or  mortgage,  that  the  consideration  was 
different  from  that  named  in  the  instrument.* 

If  an  instrument  is  fully  pleaded  and  there  is  no  denial,  it 
seems  that  the  party  pleading  it  need  not  put  it  in  evidence, 
nor  even  produce  it  for  inspection.*    The  admission  of  the 

1  Jones  V.  Morebead,  1  Wall  256.  Chicago,  St  P.  &  K  a  R  Co.,  76  id. 

«Baigev.Willet,88N.Y.  2a  75a 
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making  of  the  contract  by  a  corporation  is  an  admission  of  its 
power  and  capacity  to  make  the  contract.^  In  equit}^,  if  the 
complaint  sets  up  an  anticipated  defense  and  alleges  matter 
in  avoidance,  an  answer  setting  up  that  defense  and  not  deny- 
ing the  facts  alleged  in  avoidance  admits  those  facts.^  Failure 
to  deny  an  alleg^ation  of  fact  from  which  the  law  raises  a  con- 
clusive presumption  admits  both  the  fact  alleged  and  the  fact 
so  presumed,  and  precludes  giving  effect  to  any  allegation  to 
the  contrary;'  but  a  presumption  of  law  in  favor  of  a  party 
cannot  aid  his  pleading  if  it  is  inconsistent  with  his  own  alle- 
gations.^ An  express  admission  is  not  generally  held  to  be 
conclusive  against  the  party  in  any  broader  sense  thaa  its 
terms  necessarily  imply.* 

It  seems  that  an  admission  of  an  instrument  of  the  same 
parties  and  designation  as  that  alleged,  coupled  with  the  de- 
nial that  the  contents  are  correctly  stated  in  the  pleading  of 
the  opposite  party,  is  no  denial,  but  operates  as  an  admission 
of  the  instrument  So  an  admission  expressed  as  relating  to 
an  instrument  like  or  similar  to  that  alleged,  without  denying 
the  one  alleged,  is  an  admission  as  to  the  one  alleged.* 

A  tender  and  paying  the  money  into  court  admits  abso- 
lutely that  amount  to  be  due,  although  it  does  not  admit  that 
plaintiff  could  recover  anything  if  the  tender  and  payment 
had  not  been  made,  nor  that  the  plaintiff  is  entitled  to  recover 
more.''  Where  the  admission  is  qualified  and  coupled  with  a 
denial  of  what  is  not  admitted,  the  admission  must  bo  taken 
with  the  qualification;  and  the  allegation  is  not  admitted  ex- 

Landers    ▼.    BoltOD,    26    CaL    898;  *Scofield  ▼.  McDoweU,  47  Iowa» 
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1  Commercial  Bank  v.  Pfieffer,  108  870 ;  Gallatin  Nat  Bank  t.  Nashville, 
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cept  as  qualified.^  But  an  admission  of  a  fact  is  not  deprived 
of  the  effect  it  has  to  dispense  with  evidence  by  its  being 
coupled  with  a  justification  or  other  separate  avoidance  of  the 
fact.* 

An  express  admission  of  a  mixed  conclusion  of  law  and  fact, 
•  or  of  a  conclusion  of  law  stated  in  a  pleading,  admits  all  the 
facts  necessary  to  support  that  conclusion,  where  there  is  no 
express  denial  of  such  facts  coupled  with  the  admission  in  such 
manner  as  to  qualify  its  meaning.'  But  it  is  not  conclusive 
on  the  pleader  as  to  the  question  of  law.^  Where  a  defendant 
denies  the  fact  admitted  in  the  complaint  he  cannot  claim  the 
benefit  of  the  admission.'^  An  allegation  which  could  be  struck 
out  without  impairing  the  pleader's  cause  of  action  or  defense 
is  not  admitted  by  failure  to  deny  it ;  ^  and  a  pleading  insuffi- 
cient by  reason  of  a  fatal  defect  in  substance  is  not  aided  by 
a  failure  to  deny.''  An  averment  of  a  legal  conclusion  is  not 
Admitted  by  failure  to  deny  it,  nor  by  averring  matter  in 
avoidance,  where  there  are  no  facts  alleged  to  support  the  con- 
clusion.® But  a  denial  of  such  conclusion  of  law,  without  deny- 
ing the  facts  alleged  which  substantiate  the  conclusion,  is  an 
admission  of  the  fact,  and  the  conclusion  follows.^  It  seems 
that  a  failure  of  the  guardian  ad  litem  of  an  infant  defendant, 
who  pats  in  a  pleading  in  behalf  of  such  an  infant,  to  deny  an 
averment  of  the  adverse  party,  is  not  an  admission  of  its  truth ; 
and  in  such  case  the  allegation,  if  material,  must  be  proved  as 
if  it  had  been  denied.^^ 
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475.  N.  Y.  467;  Wormouth  v.  Hatch,  83 

*  People  ex  rel.  Purdy  v,  Com'rs  of  Cal.  120. 

Highways,  54  N.  Y.  276.  •Holbrooke  v.  Sims,  89  Minn.  122; 

A  Hard  v.  Hannibal  &  St  J.  ^  Co.,  Adams  v.  Adams,  21  Wall.  185;  Lee 

18  N.  Y.  Week.  Dig.  289 ;  Spores  v.  v.  Casey,  89  Mo.  883 ;  Emery  v.  Baltz, 

BowgB.  6  Greg.  122.  94  N.  Y.  408. 

•Tolland  v.  Sprague,  12  Pet  800;  w  Varner  v.  Rice,  44  Ark.  236;  Roe 

Moore  v.  Murdock,  26  Cal.  514 ;  Brown  v.  Angevine,  7  Hun,  679 ;  Morris  v. 

▼.  Wakefield,  19  Gray,  450 ;  Wood  v.  Edwards,  48  Ark.  427. 
Steamboat  Fleetwood,   19  Mo.   529; 
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Allegations  giving  a  different  version  of  the  transaction  from 
tiiat  alleged  by  the  plaintiff  do  not  avail  as  a  denial ;  and  where 
there  is  no  express  traverse  of  plaintiff's  version,  such  a  ver- 
sion stands  admitted,  notwithstanding  that  it  is  inconsistent 
with  the  defendant's  allegation.^  Bat  a  denial  which  is  in  the 
form  of  a  direct  allegation  to  the  contrary  of  that  of  the  ad- 
versary is  a  good  denial,'  although  if  defendant  alleges  a  dif- 
ferent version,  adding  ^^and  he  therefore  denies,"  etc.,  the 
denial  is  to  be  interpreted  as  only  a  conclusion  of  the  pleader, 
and  is  insufiScient  if  the  facts  on  which  it  is  predicated  are  in- 
sufficient.* If  a  fact  is  sufficiently  denied  in  one  count  of  the 
answer,  plaintiff  cannot  treat  the  denial  as  waived,  or  proof 
dispensed  with,  by  reason  of  even  an  express  admission  of  the 
fact  contained  in  a  separate  defense  introducing  an  avoidance.* 

§  37.  Attacking  an  instrument  set  np  as  a  connter-elaim. 
Where,  in  an  action  at  law  upon  a  money  demand,  an  instru- 
ment executed  by  the  plaintiff  is  set  up  as  a  counter-claim,  the 
plaintiff  cannot,  under  a  reply  simply  denying  the  counter- 
claim, show  by  parol  evidence  what  was  the  true  agreement 
between  the  parties  to  such  instrument.  That  is  to  say,  if  the 
instrument  set  up  was  complete  when  the  plaintiff  signed  it, 
although  by  fraud  or  mistake  it  did  not  express  the  true  agree- 
ment between  the  parties,  his  sole  remedy  is  to  procure  its 
reformation ;  and  when  an  effort  is  made  to  enforce  it  against 
him  he  cannot  contradict  the  terms  thereof  by  parol  evidence, 
except  by  proper  allegations  in  his  pleadings  asking  for  its 
reformation.  But  where  the  plaintiff  signs  a  blank  piece  of 
paper,  it  is  sufficient  for  him  on  the  trial  to  prove  that  he 
simply  signed  a  blank  piece  of  paper,  and  then  it  is  for  the  de- 
fendant to  show  that  the  plaintiff  authorized  the  blank  to  be 
filled  up,  and  how  and  under  what  circumstances  the  authority 
was  given,  and  what  the  authority  was.* 


1 1  Chitty,  PI  (I6th  Am.  ed)  561 ; 
Wood  V.  WhitiDg,  21  Barb.  (N.  Y.) 
190 ;  McDonald  v.  Saleai  C.  F.  M.  Ck>., 
81  Fed.  Rep.  577;  Fleischman  ▼. 
Stern,  90  N.  Y.  110;  West  v.  Ameri- 
can Exch.  Bank,  44  Barb.  (N.  Y.)  175. 

'''Burlington,  etc.  R.  Co.  v.  Young 
Bear,  17  Neb.  668 ;  Homyer  v.  Rogers, 
74  Iowa,  895 ;  Perkins  v.  Brock,  80 
CaL820. 


>  Baltimore  &  O.  R.  Ca  v.  Walker. 
45  Ohio  St  577;  Siter  v.  Jewett,  88 
CaL92. 

*  Remington  Paper  Ckx  v.  0*Doach- 
erty,  81  N.  Y.  474;  Troy,  eta  R  Ca  ▼. 
Kerr,  17  Barb.  (N.  Y.)581 ;  Brinsmaid 
V.  Mayo^  9  Vt  81. 

*  Richards  v.  Day,  187  N.  Y.  188,  60 
N.  Y.  State  Rep.  889. 
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§  38.  Proof  of  defenses  arising  after  suit  brought. —  In 

an  equitable  action,  matters  occurring  after  the  suit  com- 
menced, but  before  answer,  may  be  pleaded  as  of  right ;  and 
the  reason  is  that  in  such  action  costs  are  discretionary,  and  if 
the  defendant  prevails,  notwithstanding  there  was  good  cause 
to  sue,  the  court  can  charge  him  with  costs.  But  in  an  action 
of  a  legal  nature,  the  rights  of  the  parties  must  be  determined 
as  they  existed  at  the  commencement  of  the  action,  except  so 
far  as  the  situation  has  been  since  changed  unfavorably  to  the 
plaintiff's  claim,  either  by  his  own  act  or  by  operation  of  the 
law,  the  reason  being  that,  in  a  legal  action,  the  statute  gives 
costs ;  and  as  they  ought  not  to  be  charged  on  a  plaintiff  who 
had  good  ground  to  sue,  defendant  should  get  leave  to  plead, 
so  that  the  court  may  impose  terms.^  Evidence  of  such  facts 
cannot  be  given  unless  pleaded.^ 

§  39.  Explaining  inconsistencies  between  testimony  and 
pleading. —  Where  there  is  a  clear  contradiction  between  the 
evidence  and  a  sworn  answer,  the  defendant  may  give  any 
evidence  which  tends,  if  believed,  to  explain  such  contradiction 
in  a  manner  consistent  with  the  honesty  of  the  witness.  Thus, 
in  Ferris  v.  Hard  et  al.,*  the  defendant  was  allowed  to  show 
that  when  the  answer  was  drawn  she  informed  the  attorney 
that  the  facts  were  as  sworn  to  by  her,  and  the  attorney  ad- 
vised her  there  was  no  legal  difference  between  her  statement 
and  the  allegations  in  the  answer,  as  that  was  the  legal  effect, 
etc. 

§40.  Conspiracy. —  It  seems  that,  in  order  to  connect  de- 
fendant with  a  fraud,  the  plaintiff  may  show  conspiracy,  fraud 
or  deceit,  in  an  action  for  damages,  without  specially  alleg- 
ing it.*    But  it  is  different  in  any  other  case.* 

§41.  Excuse. —  Neither  evidence  of  non-performance  nor 
excuse  is  admissible  under  an  averment  of  performance;  but 
it  is  said  that  in  an  action  of  quantum  meruit  or  upon  an  im- 
plied contract  it  is  different.* 

1  Styles  V.  FuUer,  101  N.  Y.  622.  «  Story,  Eq.  PI.  24. 

•Ferris  ▼.  Tannebaum,  89  N.  Y.  •Hosley  v.   Black,  28  N.  Y.  488; 

State  Bep.  71.  Eiseman   t.    Hawkeye    Id&  Ca,  74 

»135N.  Y.  354,  48  N.Y.  State  Kept  Iowa,  11;  Purdue  v.  Noflfainger,  15 

5ia  Ind.  886;  Oakley  ▼.  Morton,  11  N.  Y. 

^HutchiDSV.  Hatchiii8,7Hil],  104;  35;  Lord  v.  Wheeler,  67  Masa  282; 

Stugle  T.  Beachboard,  68  Mich.  401.  Lefler  v.  Sherwood,  21  Hud,  578 ; 
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§  42.  M odiflcatlon. —  An  averment  of  a  oontraot  does  nofc  in 
general  allow  of  proof  of  its  modification,  but  it  is  differoDi 
where  the  contract  as  modified  is  alleged.^ 

§  43.  Assignment. —  If  a  party  alleges  that  a  cause  of  aoti<Mi 
aoorned  to  a  third  person,  and  has  been  assigned  to  the  parij 
pleading,  he  cannot  show  that  the  cause  of  action  arose  be- 
tween the  parties  to  the  action.  But  under  an  allegation  of 
assignment  any  manner  of  assignment  is  sufficient;  and  an 
amendment  on  trial  setting  up  an  assignment  has  been  allowed.' 

§  44.  Two  theories. —  Where  a  plaintiff  alleges  two  theorie9 
on  which  he  claims  a  recovery,  the  fact  that  he  does  not  state 
on  which  one  he  relies  is  no  ground  for  excluding  his  evidence, 
upon  an  objection  by  defendant  founded  upon  that  ground.* 

§  45.  Docanients. —  It  seems  that  where  an  instrument  is 
duly  and  fully  pleaded,  and  the  other  party  in  no  way  denies 
the  allegations  of  the  party  pleading  it,  the  party  so  pleading 
it  need  not  produce  or  put  such  document  in  evidenoe.^ 

§  46.  Evidence  of  eounter-elalm  nnder  averment  of  set- 
off.— A  defendant  is  entitled  to  adduce  evidence  of  a  counter- 
claim where  the  answer  avers  that  the  matter  stated  would 
be  relied  on  as  a  set-off,  if  it  does  not  appear  that  the  plaintiff 
is  prejudiced  therebj'.* 

§  47.  Meaning  oi  eharaeters^  etc. —  Where  it  is  neoessanr 
for  a  party  pleading  an  instrument  to  show  the  meaning  of 
characters  therein,  of  which  meaning  the  court  cannot  judicially 


Boon  V,  State  In&  Ga,  87  Minn.  426; 
Bern  hard  v.  WashiDji^toQ  Life  Id& 
Oa,  40  Iowa,  442 ;  Baldwin  ▼.  Mann, 
S  Wend.  809. 

1  Salter  v.  Ham,  81  N.  Y.  821 ;  Wal- 
lace V.  Blake,  80  N.  Y.  State  Repi  248^ 
128  N.  Y.  676 ;  Lanitz  v.  King,  93  Ma 
513;  White  v.  Soto,  82  CaL  654;  Fal- 
lon ▼.  Lawler,  102  N.  Y.  228;  Tun- 
bridge  V.  Read,  22  N.  Y.  State  Rep. 
764;  Pharr  v.  Bachelor,  2  Ala.  287; 
Crane  ▼.  Maynard,  12  Wend.  408; 
Tuskaloosa  Got  ton  Seed  Oil  Ga  v. 
Parry,  85  Ala.  15a 

«  Avery  t.  N.  X  G.  &  H.  R  R  Ga, 
106  N.  Y.  142 ;  Place  v.  Minster,  65  id. 
89;  Sherman  ▼.  Elder,  24  id.  881; 
Doty  ▼.  Regoor,  9  Ohio  St  519 ;  O'NetU 


T.  N.  Y.  C;  &  H.  R  B.  Go,  60  N.  Y. 
188 ;  Read  ▼.  Bank  of  Attica^  55  Huiv 
154;  Archibald  ▼.  Mutual  U  Id&  Obi, 
88  Wis.  542 ;  Bowman  v.  Keleman,  tN^ 
K.  Y.  698 ;  Cochran  ▼.  8cott»  8  Wend 
229. 

'Commercial  Bank  of  Keokuk  «. 
Pfeiffer,  108  N.  Y.  24a 

<  Grange  Mills  Ga  ▼•  Western  Aas^ 
Ga,  118  III  896;  Durant  v.  Abend- 
roth,  15  N.  Y.  State  Rep.  889 ;  Plentj 
▼.  Rcndle,  43  Hun,  668;  Landers  ▼. 
Belton,  20  CaL  898 ;  Wing  ▼.  Stewart 
68  Iowa»  18;  Cook  v.  Har^  18  Tex. 
554. 

*  Metropolitan  Trust  Ga  ▼.  Tonm- 
wanda,  V.  &  R  Ga,  48  Hon,  691; 
Chatfield  ▼.  Simooaon,  92  N.  Y.  80t. 
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take  Dotice,  if  the  party  pleads  the  instrument  according  to 
its  legal  effect  he  may  then  adduce  the  instrument  with  verbat 
proof  of  its  meaning.^ 

§  48.  Incapacity. —  Defendant  cannot  show  the  plaintiff's 
incapacity  to  sue  unless  he  specially  pleads  it.^ 

§  49.  Statute  of  frauds. —  It  seems  that  neither  plaintiff 
nor  defendant  can  prove  a  contract  that  under  the  statute  of 
frauds  is  required  to  be  in  writing,  where  such  contract  is  de- 
nied by  his  adversary,  unless  such  contract  or  fact  is  specially 
pleaded.' 

§50.  Jurisdiction. —  Under  an  allegation  that  a  judgment 
was  duly  taken,  given  or  made,  the  party  may  show  all  juris- 
dictional facts,  and  under  a  general  denial  the  defendant  may 
show  anything  to  prove  want  of  jurisdiction.^ 

§  61.  Title. —  A  party  may,  under  a  general  allegation  that 
he  is  owner,  show  the  particulars  and  sources  of  his  title ;  and 
it  seems  that  in  actions  of  trespass  and  personal  actions  it  is 
safBcient  for  a  party  to  describe  the  premises  as  ''bis  house," 
or  in  other  similar  words.* 

§  52.  Accounts  stated. —  An  account  stated  must  be  spe- 
cially pleaded  as  such ;  and  if  the  account  stated  is  alone  pleaded, 
the  pleader  cannot  prove  the  original  items  or  transactioa  out 
of  which  he  claims  it  arose.* 

I  Lewis  ▼.  Few,>5  John&  4;  United  »1  Ohitty,  PL  (16th  Am.  ed.)  06; 

SUtes  V.  Hardy  man.   13   Pet   176 ;  Vail  v.  Long  Island  R  Ga,  106  N.  ¥. 

Comstock  V.  Savage,  27  Ck>Dn.  184.  283;  West  v.  Cameron,  89  Kan.  736i; 

s  Palmer  ▼.  Davis,  28  N.  Y.  242;  Mays  v.  Pryce,  96  Ma  603 ;  Managhan 

Phillips  V.  Goldtree,  74  GaL  151 ;  Hoy t  v.  Agri.  P.  Ina  Ca,  63  Midi.  238; 

V.  Hoyt.  68  VL  688;  Perkins  v.  Stimel,  Cruger  v.  McCloughry,  41  N.  Y.  219; 

114N.  Y.869;  Myer  ▼.  Lane,  40  Kan.  Lane  v.  Sohlemmer,   141  Ind.  396; 

491 :  Sulliyan  v.  Honacker,  6  Fla.  872 ;  Bruce  v.  Kelly,  39  N.  Y.  8upr.  Ct  27 ; 

Jemison  ▼.  Kennedy,  66  Hun,  47 ;  St  Louis,  eta  R  Ca  ▼.  Whitaker,  68 

Rayee  v.  Vandeuseu,  49  Vt  26.  Tex.  630 ;  Fiske  v.  Itailey,  61  N.  Y.  160 ; 

*  Springer  v.  Kleinsorge,  83  Ma  163;  Soloman  ▼.  Qrosbeck,  66  Miclu  640L 

Morrison  ▼.  Baker,  81  N.  C.  210 ;  May  «  Barker  v.  Hoff,  52  How.  Pr.  (N.  Y.) 

V.   Sloan,   101  U.  a  281;   Brock  t.  382;  Leycraft  v.  Dempsey,  15  Wend. 

Knower,  37  Hun,  609 ;   Dunphy  ▼.  83 ;  Greenfield  v.  Massachusetts  L  In& 

Ryan.   116    U.  &  491;     Ruggles    v.  Ca,  47  N.  Y.  430 ;  Saville  v.  ^tna  F. 

Knowers,  60  XIL  412.  Ins.  Ca,  8  Mont  419 ;  McCormack 

«Rays  V.  Lull,  9  Wi&  324;  Robert-  H.  M  Ca  v.  Wilson,  39  Minn.  467  i 

son  v.  Perkins,  129  U.  a  233;  Brodt  Volkening  v.  De  Graaf,  81  N.  Y.  268; 

V.  Kirkpatrick,  7  Paige,  62 ;  Robinson  Fuller  v.  Board,  eta,  2  Kan.  445 ;  Field 

▼.  Ocean  Steam  Nav.  Ca,  112  N.  Y.  v.  Knapp,  108  N.  Y.  87. 
319i 
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§  53.  Breach  of  condition  by  plaintiff. —  A  breach  of  con- 
dition cannot  be  shown  unless  specially  alleged ;  and  as  the 
plaintiff  has  the  burden  of  proving  due  performance  on  his 
party  the  defendant  under  a  general  denial  may  show  the 
breach.' 

§  54.  Consideration  —  Want  of. —  An  averment  that  there 
was  no  consideration  for  the  contract  is  suflBcient  under  which 
to  show  want  of  consideration  in  any  contract.' 

§  65.  Contract  —  Execution^  etc. —  Evidence  of  delivery 
and  other  acts  necessary  to  a  valid  execution  of  a  contract 
may  be  shown  under  an  averment  of  executing,  indorsing, 
making,  etc.,'  and  that  the  contract  was  signed  by  an  agent.* 
It  is  only  necessary  to  aver  the  legal  effect  of  the  contract.* 

§  56.  Conditions. —  Evidence  of  a  contract  to  do  either  of 
two  things  at  the  option  of  either  of  the  parties  cannot  be 
shown  under  an  averment  of  a  contract  to  do  a  specified 
thing  absolutely;  and  in  order  to  show  such  alternative  con- 
tract the  pleader  must  allege  the  contract  which  he  intends  to 
prove,  with  all  conditions,  elections,  performance  or  non-per- 
formance, as  the  case  may  be.*  And  in  order  to  prove  per- 
formance of  conditions  precedent  a  party  must  allege  such 
conditions,  and  performance.* 

§  57.  Damages. —  A  party  can  show  the  ordinary  damages 
which  he  suffered  from  an  act  or  omission  of  another,  under 
the  general  allegation  of  damages,  in  a  specified  amount.* 
Thus,  under  an  allegation  of  damages  from  bodily  injuries,  a 
party  may  show  the  pain  and  suffering  endured  up  to  the  time 

>Reed  v.  Hayt,  17  N.  Y.  State  Rep.  Billing,  38  N.  Y.  263;  Hunting  v. 

137,  51  N.  Y.  Supr.  Ct  121 ;  Halferty  Downer,  151  Mass.  275. 

V.  Wilmering.  112  U.  S.  713;  Smith  3  Robert  ▼.  Good,  38  N.  Y.  409; 

V.  Home  Ins.  Co.,  47  Hun,  30 ;  Gav-  Gracia  v.  De  Satruslique,  4  Cal.  244. 

erley  v.  McOwen,    123    Mass.    574 ;  *  Re^jents,  eta  v.  Detroit  F.  M.  Soa, 

Childs  V.  Detroit  Mfg.  Ca,  72  Mich.  12  Mich.  13a 

623 ;  Pierce  v.  Cohassett  M.  &  F.  In&  ^  Svveetland  v.  Sweetland,  3  Mich. 

Co..  123  Mass.  572;  Chatfield  v.  Sim-  482;  Brown  v.  Champlain,  66  N.  Y. 

ODson,  92  N.  Y.  209;  Trimble  v.  Stil-  215;  Morse  v.  Gilman,  16  Wis.  504 

wel],  4  £.  D.  Smith,  512.  ^Mosher  v.  Rogers,  117    III.  446; 

^     <  Fisher  ▼.  Fisher,   113    Ind.  474;  Hatch  v.  Adams,  8  Cow.  85;  Stone  ▼. 

Evans  ▼.  Williams,    60    Barb.  348;  Enowlton,  3  Wend.  374 

Carnwright  v.  Gray,  57  Hun,  518;  ^Snow  v.  Johnson,   1    Minn.  48; 

Peck  ▼.  Winne,  51  N.  Y.  641 ;  Nelson  Edgerly  ▼•  Farmers*  Ina  Co.,  43  Iowa, 

V.  White,  61  Ind.   139;  Wheeler  v.  587. 

^BeardstowD  v.  Smith,  150  lU.  109. 
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of  trial,  as  well  as  those  he  is  reasonably  certain  to  endure 
thereafter;'  the  details  of  those  pains  and  injuries,  mental 
suffering  and  anxiety.^ 

§  58.  Duly^etc. —  Where  a  party  in  pleading  alleges  that  an 
act  was  duly  performed,  or  an  instrument  or  thing  duly  given, 
made,  executed,  etc.,  the  word  '^  duly  "  implies  the  existence  of 
every  fact  essential  to  regularity,  and  under  such  a  pleading 
the  pleader  may  show  the  manner  in  which  the  act  was  done.* 

§  59.  Estoppel. —  Where  a  part}'^  wishes  to  put  in  evidence 
an  estoppel,  to  preclude  the  opposite  party  from  giving  evi- 
dence to  the  contrary,  he  must  plead  such  estoppel  or  he  can- 
not show  the  facts.* 

§  60.  Agency. —  Where  it  is  alleged  that  a  party  did  an  act, 
the  party  so  alleging  may  show  that  it  was  done  by  an  agent.* 

§61.  Evidence  —  Effect  of  prior  proceedings  npon.—  A 
party  does  not  waive  his  right  to  object  to  evidence  because 
he  has  omitted  to  make  a  motion  to  strike  out  redundant  or 
irrelevant  matter  from  the  pleadings  under  which  it  is  offered, 
nor  because  a  motion  made  by  him  for  such  relief  has  been 
denied.*  So  one  who  has  caused  portions  of  bis  adversary's 
pleading  to  be  eliminated  is  estopped  from  objecting  that  the 
pleading  in  its  original  form  would  be  better.^ 

§  63.  Evidence  where  pleading  is  insufficient. —  Where  the 
answer  is  insufficient,  the  plaintiff  may  take  the  objection  that 
no  evidence  can  be  given  under  it.^  So  if  the  complaint  does 
not  allege  a  cause  of  action,  and  the  defendant  has  not  by  an 

•Doherty  v.  Lord,  39  N.  Y.  State  » Santo  v.  Maynard,  57  Conn.  157 

Rep.  445.  People  v.  Hintrager,  60  Iowa,  180 

'Ohio  &  M.  R.  Co.  V.  Hecht,  115  Ind.  Porter  ▼.  Cunningham,  7  Wend.  173 

443;  Ebrgott  v.  Mayor,  etc  of  New  Curtis  v.  Fay,  37  Barb.  64;  Meere  ▼, 

York,  96  N.  Y.  264;  Tyson  ▼.  Booth,  Stevens,  13  Kan.  116;  Livermore  v 

100  Mass.  258;  Meier  v.  Shrunk,  79  HercheH,  8  Pick.  33 ;  Wolcott  v.  Smith, 

Iowa,  17.  81  Masa  537. 

» Brownell  v.  Town  of  Greenwich,  *  Specht  v.  Spangenberg,  70  Iowa, 

114  N.  Y.  5ia  488;  Town  of  Essex  v.  New  York  & 

«Krekler  ▼.  Ritter,  62  N.  Y.  372;  Canada  R  Ca,  8  Hun,  361;  County 

Philadelphia,  etc  R  Co.  t.  Howard,  of  Nomalia  v.  Frank,  120  U.  S.  41. 

13  How.  (U.  a)  307 ;  Mussy  v.  White,  ^  Dyer  v.  Saalmanini,  89  Cal.  637. 

58  Vt  46 ;  Terry  ▼.  Munger,  49  Hun,  «  Lathrop  v.  Godfrey,  6  N.  Y.  S.  a 

560 ;  Kirk  ▼.  Hamilton,  102  IT.  a  68 ;  (T.  &  C.)  96 ;  Spect  v.  Allen,  12  Oreg. 

Richardson  ▼.  Boston,  19  How.  (U.  S.)  117. 
263 ;  Appeal  of  Tliompson,  126  Pa.  St 
867. 
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iswer  cured  such  defect,  he  tnay  take  the  objection  that  the 
plaintiff  cantiot  give  any  evidence  under  it.' 

§  63.  Adequate  remedy  at  law. —  It  seems  that  in  most  jaris- 
dictions,  in  an  equity  action,  the  defendant  cannot  show  that 
the  plaintiff  had  an  adequate  remedy  at  law  unless  he  dolj 
alleges  such  fact.^ 

§  64.  Authority. —  Where  a  party  by  his  pleading  avers  that 
a  isompany  or  corporation  duly  performed  an  act,  that  includes 
the  authority  of  the  agents  or  officers  of  such  corporation  or 
company  to  do  it.'  So  a  person  can  prove  ratification  of  any 
kind  under  an  allegation  of  authority.* 

§  65.  Contingent  allegations. —  It  is  no  ground  of  objec- 
tion to  evidence  offered  by  a  party  that  the  direct  allegations 
in  his  pleading  are  expressed  hypothetically.^ 

§  66.  Averment  of  a  conclnsion  different  from  facts  al- 
leged.—  If  the  facts  stated  in  a  pleading  conflict  with  the  state- 
ment of  liability  or  legal  effect,  it  seems  that  evidence  offered 
to  support  either  the  facts  or  the  conclusion  will  be  rejected  if 
properly  objected  to  on  that  ground.  But  it  would  be  other- 
wise, it  seems,  if  the  facts  alleged  sustained  the  pleading.* 

§  67.  Fiction  of  law. —  Evidence  of  the  actual  facts  may  be 
given  under  an  allegation  of  a  conclusion  of  a  fact  sought  to 
be  established,  where  by  statute  it  is  provided  that  a  specified 
fact  shall  be  deemed  another  fact.  So  an  allegation  of  the  act- 
ual facts  letd  in  evidence  of  them,  though  it  is  different  at  com- 
mon law.' 

§  68.  General  allegations. —  It  seems  that  a  party  cannot 
upon  the  trial  sustain  an  objection  to  evidence  supplying  omit- 
ted details  in  a  pleading,  if  the  pleading  averred  or  the  facts 
averred  imply  every  essential  fact,  though  the  details  —  the  par- 
ticulars, etc, —  are  omitted.^ 


>  Sheridan  ▼.  JacksoD,  78  N.  Y.  170 ; 
Rutland  Pra  da  v.  JHulK  88  Vt.  306. 

«Wheelock  ▼.  Noonan,  108  N.  Y. 
179;  Town  of  Mentz  v.  Cook,  id.  504 ; 
Bell  V.  Spotta,  40  N.  Y.  Siipr.  Ct  552 ; 
Truacott  v.  King.  6  N.  Y.  147. 

*  Board  of  Education  v.  Greene- 
tmum,  89  III  609;  MerriU  v.  CoDsum- 
ers*  Coal  Ca,  114  N.  Y.  216;  Pugli  v. 
Fairmount  G.  &  S.  Min.  Co.,  112  U.  & 

2da 


^  Clark  ▼.  Reimsdyke,  9  Cranch, 
158. 

»  McGrath  v.  Hyde,  81  Cal.  38 ;  Bt- 
eritt  V.  Conklin,  90  N.  Y.  646 ;  Pren- 
tiss V.  Brewer,  17  Wia  635. 

«Munter  t.  Rogers,  50  Ala.  888; 
Sheridan  v.  Jackson,  78  N.  Y,  170. 

"^  Henderson  v.  Henderson,  8  Denio, 
314 ;  Barney  v.  Worthington,  87  N.  Y. 
112. 

^  Minor  ▼.  Mechanics*  Bank  of  A.. 
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§  69.  Mistake  of  fact. —  It  seems  that  a  plaintiff  may  show 
that  an  instrument  set  np  by  the  defendant  as  a  defense  was 
given  under  a  mistake  of  fact,  although  he  has  not  pleaded 
such  facts.^ 

§  70.  Evidence  nnder  bill  of  particulars. — Where  a  bill  of 
particulars  is  furnished  under  an  order  of  the  court,  the  party 
famishing  it  is  restricted  to  proof  of  the  matters  in  such  bill 
as  to  the  items  set  forth  in  the  bill  and  the  aggregate  thereof; 
and  a  bill  voluntarily  furnished  stands  upon  the  same  footing.^ 

§  71.  Evidence  to  prove  irrelevant  averments. —  It  seems 
that  the  court  may  of  its  own  motion  reject  eiridence  to  prove 
an  irrelevant  averment  in  a  pleading.^ 

§  72.  Evidence  of  contract. —  In  the  absence  of  statute  re- 
quiring written  contracts  to  be  set  out  in  the  pleadings  by 
copy,  a  party  may  prove  a  written  contract  under  a  general 
allegation  that  a  party  made  a  contract,  although  the  law  re- 
quires such  contract  to  be  in  writing/ 

§73.  Federal  court  held  in  a  state. —  When  the  federal 
courts  are  sitting  in  a  state  in  the  trial  of  actions  at  law,  they 
follow  the  unwritten  practice  of  the  state  in  which  they  are 
held,  unless  the  federal  court  has  a  different  rule.  But  this 
rule  does  not  extend  to  the  statutory  practice  of  the  state,  nor 
to  the  rules  prescribed  by  the  state  courts.  Thus,  it  has  been 
held  that  the  federal  coarts,  while  sitting  in  a  state  which 
ftllowB  special  matters  to  be  given  under  a  general  notice  or 
allegation,  will  follow  that  practice,  except  in  cases  in  rem 
and  in  equity  cases.* 


1  Pet  46;  White  v.  Spencer,  14  N.  Y. 
847;  Clare  v.  National  City  Bank,  85 
R  Y.  Supi  Ct  261 ;  Barton  v.  Gray, 
48  Mich.  164;  Barkley  v.  State,  15 
Kan.  99. 

^  Meyer  v.  Lathrop,  73  N.  Y.  315. 

«  William  v.  AHen,  7  Cow.  816 :  Peo- 
ple ex  reL  Warring  v.  Monroe,  4  Wend. 
200;  Ames  v.  Quimby,  106  IT:  a  842; 
Bowman  t.  Earle,  8  Duer,  691 ;  Mc- 
Donald y.  People,  126  III  150 ;  Walker 
t.  Wadsword,  1  Foet  ft  Fin.  897. 


•White  V,  Spencer,  14  N.  Y.  247; 
Coming  ▼.  Corning,  6  id.  100;  Bur- 
rowa  V.  Butler,  88  Hun,  157;  Murray 
V.  New  York  L.  Ins.  Ca,  85  N.  Y.  236. 

*Higgin8  y.  McDonnell,  16  Gray, 
386;  Louisville,  N.  A.  &  C.  R  Co.  v. 
Reynolds.  11  Ind.  170. 

»U.  S.  R.  S.,  S  914;  Osborn  v.  City 
of  Detroit.  28  Fed.  Rep.  385 ;  United 
States  y.  Robson,  9  Pet  319. 
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I.    PRIVILEGE   OF  WITNESSES. 

§  1.  In  general. —  There  is  a  great  diflference  between  priv- 
ilege and  incompetency,  though  the  difference  has  not  always 
been  kept  in  view.  An  incompetent  witness  cannot  be  exam- 
ined, and,  if  examined  inadvertently,  his  testimony  is  not 
legal  evidence ;  bat  a  privileged  witness  may  always  be  exam* 
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ined,  and  his  testimony  is  perfectly  legal  if  the  privilege  is  not 
insisted  on.  The  privilege  of  the  witness  arises  in  three  ways : 
First,  on  the  ground  that  to  answer  the  question  would  expose 
him  to  consequences  so  injurious  that  he  ought  to  be  allowed 
to  decline  doing  so;  secondly,  that  to  answer  the  question 
would  be  a  breach  of  confidence,  which  he  ought  not  to  be 
forced  to  commit;  thirdly,  that  to  compel  the  witness  to  an- 
swer the  question  would  be  against  public  policy.  Thus  there 
are  some  kinds  of  evidence  which  the  law  excludes  or  dispenses 
with  on  grounds  of  public  policy,  because  greater  mischief 
would  probably  result  from  requiring  or  permitting  its  admis- 
sion than  from  wholly  rejecting  it. 

§  2.  Defendant  in  criminal  case. —  It  seems  that  in  each 
and  every  of  the  states  of  the  United  States,  except  Wyoming^ 
the  statement  of  a  defendant  on  the  trial  proper  in  a  criminal 
action  is  not  allowed,  unless  it  comes  to  the  jury  under  the 
sanctity  of  an  oath;^  and  it  is  declared  by  statutes  in  such 
states  that  the  failure  on  the  part  of  the  defendant  to  testify 
in  his  own  behalf  does  not  create  any  presumption  against  him.^ 
"Where  a  defendant  fails  to  take  the  stand  as  a  witness  the 
prosecuting  officer  has  no  right  to  refer  to  such  omission.'  But 
it  is  different  where  the  defendant  has  voluntarily  testified  to 
part  of  the  facts  in  relation  to  the  case.^  It  has  been  said  that 
a  failure  by  defendant  to  call  a  witness  who  he  claims  was  pres- 
ent at  the  time  of  the  transaction  raises  a  presumption  against 
him.^  But  the  rule  is  different  where  such  witness  is  his  ac- 
complice, or  where  he  is  equally  accessible  to  the  prosecution.* 

§  3.  Criminating  answers* — That  the  witness  will  be  subject 
to  a  criminal  charge,  however  punishable,  is  clearly  a  sufficient 
g^round  for  claiming  the  protection.^    It  is  proper  to  ask  a 

1  People  ▼.  CJourtney,  94  N.  Y.  490.  People    v.  Sweeney,  41    Hun,    832 ; 

« People  ▼.  Rose,  52  Hun,  88;  CJot-  Ormaby  ▼.  People,  53  N.  Y.  472. 
ton  V.  State,  87  Ala.  18a  ^  People  ▼.  Kelly,   10    Smith,  74 ;  i 

»  Ruloff  ▼.  People,  45  N.  Y.  218.  Pleasant  v.  State,  15  Ark.  624 ;  Lowe 

« Stover  V.  People,  56  N.  Y.  315;  v.  Mitchell,  18  Me.  872;  United  States 

Brashear  ▼.  State,  59  Md.  568 ;  Speigel  v.  Craig,  4  Wash.  C.  C.  229 ;  People 

T.  Hayes,  118  N.  Y.  661:   People  v.  v.   Herrick,  13  Johns.   82;  Ward  v. 

Guidici,  100  N.  Y.  507 ;  People  v.  Con-  People,  3  Hill,  895 ;  Warner  v.  Lucas, 

roy,  153  N.  Y.  187.  10  Ohio,  836;  People  v.  Gardner,  144 

*  People  ▼.  Hovey,  92  N.  Y.  560.  N.  Y.  119 ;  Ex  parte  Cohens,  104  CaL 

*  State  V.  Cousins,  58  Iowa,  250;  534;  People,  Taylor  v.  Forbes,  148  N» 
Com.  ▼.  Webster,  5  Cush.  (Mass.)  295 ;  Y.  219. 
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question  the  answer  to  which  may  criminate  the  witness,  as 
he  may  answer  it,  and  the  court  will  carefully  instract  the 
jury  that  the  refusal  to  answer  giyes  rise  to  no  inference  of 
guilt  ;^  of  course  the  judge  is  to  decide  whether  or  not  the 
witness  is  entitled  to  the  privilege. 

It  seems  to  be  the  general  rule  that  a  witness  who  claims 
the  pri?ilege  of  refusing  to  answer  a  question  on  the  ground 
tliat  it  will  tend  to  criminate  Lim  is  not  the  sole  judge  whether 
it  will  have  that  effect;  but  it  is  for  the  court  to  determine 
whether  there  is  reasonable  grounds  to  apprehend  danger.' 
This  privilege  cannot  be  invoked  until  the  question  is  put  to 
the  witness,'  and  then  whether  the  answer  niaytend  to  crim- 
inate is  to  be  determined  under  all  the  circumstances  of  the 
oase,  when  the  protection  is  plain,  without  requiring  the  wit- 
ness to  explain  how  the  effect  is  to  bo  produced/  The  possi- 
bility of  danger  is  for  the  court ;  its  existence  is  for  the  witness. 
In  no  case,  however,  is  it  necessary  that  the  witness  should  so 
far  nullify  his  privilege  as  to  explain  exactly  how  the  question 
asked  will  injuriously  affect  him.* 

The  privilege  extends  to  particular  facts  which  may  prove 
*' links"  in  a  chain  of  evidence.*  A  prisoner  cannot  be  com- 
pelled to  furnish  evidence  against  himself  by  trying  on  shoes, 
fitting  his  foot  to  tracks,  etc.^  The  witness  and  not  the  court 
is  the  proper  judge  whether  a  question  put  to  him  has  a  tend- 
ency to  criminate.*  The  court  will  instruct  him  to  enable 
faim  to  determine,  and  if  the  answer  forms  one  libk  in  a  chain 
of  testimony  against  him  he  is  not  bound  to  answer.     It  is  the 

*  Newcomb  v.  State,  37  Misa  383.        155 ;  Lea  v.  Henderson.  1  Cold.  (Tena) 
*Ex  parte  Senior,  83  L.  R.  A.  133;    146;  Eaton  ▼.  Farmer,  46'  N.  H.  200. 

6tate  V.  Thaden,  43  Minn.  253;  Ma-  ^Stokea  v.  State,  88  Ala.  (5  Bazt) 

hanke  T.  Cleland,  76  Iowa,  401 ;  Com.  619;  BlackweU  ▼.  State,  67  Ga.  76; 

V.  Bell.  145  Pa.  St  374 ;  Mintor  ▼.  Peo-  People  v.  Mead,  60  Midi.  228 ;  McGuff 

pie.  39  III.  Api>.  *43a  ▼.  State,  88  Ala.  147 ;  State  v.  Graham. 

*  Eckstein*8  PeUtion,   l48   Pa.   St.  74  N.  C.  646 ;  Walker  v.  State,  7  Tex. 
509.  Appt  245;  Cooper  V.  State,  86  Ala.  610; 

*  Taylor,  Ev.,  §  145 ;  Friess  ▼.  N.  Y.  State  v.  Ah  Chuey,  14  Nev.  79 ;  State 
C  &  H.  R  R.  Co..  67  Hun,  205.  v.  Garretn  71  N,  CL  a5 ;  Spicer  v.  State, 

»  Jan vrin  v.  Scamraon,  29  N.  H.  280 ;  69  Ala.  159 ;  State  v.  Prudhomme,  25 

Chamberlain  v.  Willson,  12  Vt  491.  La.  Ann.  623;  O^Brien  v.  State,  125 

« 1  Burr's  Trial  (Hopkins  &  Earle's  Ind.  3a 

ed.),  244;  Janvrin  v.  Scammon,  29  N.  »  State  v.  Edwards,  2  Nott  &  McC 

H.  280;  Printz  v.  Cheeney,  11  lown,  18;  State  v.  Butler,  47  a  C  25;  Min- 

469 ;  Bank  of  Salina  v;  Henry,  2  Denio,  ter  v.  People,  189  111.  36a 
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province  of  the  court  to  judge  whether  any  direct  answer  to 
the  questions  which  may  be  proposed  will  furnish  evidence 
against  the  prisoner.  In  such  a  case  the  witness  must  himself 
judge  what  his  answer  will  be,  and  if  be  say  on  oath  he  cannot 
answer  without  accusing  himself,  he  cannot  be  compelled  to 
answer.^ 

As  a  general  rule  no  one  but  the  witness  himself  can  object 
to  his  testifying  as  to  matters  which  tend  to  criminate  him;' 
and  the  defendant  in  a  criminal  action  cannot  complain,  though 
a  witness  called  by  him  is  wrongfully  compelled  to  testify  as 
to  matters  which  would  tend  to  criminate  him.'  But  where, 
apon  cross-examination  to  impeach  him,  a  witness  is  questioned 
as  to  a  particular  wrongful  act,  whether  the  question  is  perti- 
nent or  not,  the  witness  may  object  to  answering  on  the  ground 
that  it  will  tend  to  criminate  him;  but,  if  the  question  is  irrel- 
evant, the  party  caUing  the  witness  may  object.*  If  a  witness 
is  exempt  by  statute  from  liability  for  any  offense  of  which 
he  is  compelled  to  give  evidence,  or  if  the  offense,  as  to  him, 
16  barred  by  the  statute  of  limitations,  he  cannot  claim  the 
privilege  of  not  answering,  ordinarily  incident  to  such  case ;  ^ 
and  if  a  statute  provides  that  what  a  witness  testifies  shall  not 
be  given  in  evidence  against  him,  his  privilege  is  gone.*  But 
in  Gounselman  v.  Hitchcock^  it  is  held  that  a  person  is  not 
obliged  to  answer  a  question  which  he  claims  will  tend  to 
criminate  him,  though  under  a  statute  no  evidence  given  by 
such  a  witness  could  be  in  any  manner  used  against  him  in 
any  criminal  proceeding,  and  that  no  statute  which  leaves  a 
party  or  witness  subject  to  prosecution  after  he  answers  ques- 
tions can  have  the  effect  of  supplanting  his  constitutional  priv- 
ilege.* 

1 1  Burros  Trial,  245 ;  KirschDer  ▼.  ^  Sharon  ▼.  Sharon;  79  Cal.  633. 

State,  9  Wi&  140;  Brown  ▼.  Walker,  ^  Floyd  ▼.  State,  7  Tex.  215. 

161  U.  a  691.  »  People  ▼.  Kelly,  fH  N.  Y.  74 ;  State 

s  State  ▼.  Lewig,  66  Kan.  374;  Peo-  v.  Quailes,  8  Eng.  307. 

pie  ez  rel.  Boyer  ▼.  Teague,  106  N.  C.  '  142  U.  a  547. 

576 ;  Brown  ▼.  State,  82  Tex.  Cr.  Refx  »  State  ▼.  Pancoast^  5  N.  D.  514.  But 

119;    Lathrop    v.   RobertB,    16  Cola  the  contrary  was  held  in  Gilptti  v. 

250;  Ex  parte  Senior,  32  U  R  A.  133,  Daly,  59  Hun,  413;  Ex  parte  Basket, 

37  Fla.  1.  106  Ma  602;  Lathrop  v.  Roberts,  16 

>  State  T.  Van  V^tnkle,  80  Iowa,  15 ;  Cola  250 ;  Manchester  Ry.  Co.  v.  Con- 

Com.  ▼.  Gould,  158  Mass.  499.  cord  Ry.  Ca,  20  Atl.  Rep.  38a 
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The  rule  that  a  witness  is  not  obliged  to  criminate  himself 
is  well  established,  bat  this  is  a  privilege  which  may  be  waived; 
and  if  the  witness  consents  to  testify  in  a  matter  tending  to 
criminate  himself,  he  must  testify  in  all  respects  relating  to  the 
matter  so  far  as  material  to  the  issue.  If  he  waives  the  priv- 
ilege,  he  does  so  fully  in  relation  to  that  act,  but  he  does  not 
thereby  waive  bis  privilege  of  refusing  to  reveal  other  unlaw- 
ful acts,  wholly  unconnected  with  the  act  of  which  he  has 
spoken,  even  though  they  may  be  material  to  the  issue ; '  and 
if  the  witness  understandingly  waives  his  privilege  and  begins 
to  testify,  he  must  submit  to  a  full  cross-examination  if  re-  1 
quired;  that  is  to  say,  if  a  witness,  knowing  that  he  is  not  ' 

bound  to  testify  concerning  a  fact  which  may  tend  to  crim- 
inate, voluntarily  answers  in  part,  he  may  be  cross-examined 
as  to  the  whole  transaction,  and  subjects  himself  to  the  same  in- 
quiries as  any  other  witness,  and  to  impeachment  in  the  same 
way.'  It  is  the  privilege  of  the  witness,  not  of  the  party,  that 
the  witness  need  not  testify  to  facts  which  will  subject  him  to 
a  criminal  prosecution.  If  he  waives  his  privilege  and  testifies 
to  part  of  the  transaction  in  which  he  was  criminally  concerned, 
he  is  bound  to  state  the  whole.' 

While  it  has  been  said  that  neither  the  witnesses,  lawyers 
nor  others  can  object  to  his  answering  incriminating  questions,* 
the  rule  seems  to  be  diiTerent  where  a  party  himself  is  a  wit- 
ness.^ Where  a  witness  has  stated  a  fact  he  is  bound  to  give 
his  reason  for  stating  it,  although  by  so  doing  he  criminates 
himself.*  A  person  claiming  this  privilege  cannot  thereby  be 
discredited  by  the  jury  in  England.^  But  the  rule  seems  to  be 
different  in  Massachusetts.^    A  person  claiming  this  privilege 

iFossdahl  v.  State,   89  Wis.   482;  76;  Com.  v.  Price,  10  Gray  (Masa.). 

Lowe  T.  Mitchell,  18  Me.  872.  472. 

2  Foster  v.   Pierce,    11   Cush.  437;  *  State  v.  Blake,  25  Ma  850;  Hor- 

People  V.  Carroll,  8  Park.  Cr.  Rep.  78 ;  tenaie  v.  Kaufman,  97  Pa.  St  147; 

Com.  V.  Smith,  168  Mass.  411;  State  Pincard  v.  State,  30  Oa.  757;  People 

V.  Griswold,  67  Conn.  290,  83  L.  R  A.  v.  Freshom,  55  Cal.  375;  Norfolk  v. 

227;  People  V.  Hickmao,  118  Cul.  80.  Gaylord,  28    Conn.  309;    Brown  v. 

» State    V.  Foster,    3    Foster,    348 ;  Brown,  9  Masa  520. 

Samuel  v.  People,  164  111.  379.  '  Rose  v.   Bateman,   1  Ry.   ft  M. 

4  Southard  v.  Rexford,  6  Cow.  254.  (Eng.)384. 

*  People  V.  Brown,  72  N.  Y.  571;  « Andrews  v.  Trye,  104  Mass.  234. 
Neal  V.  Coiningham,  1  Cranrh  (U.  S,\ 
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cannot  be  compelled  to  give  his  reason,  nor  the  facts  from 
which  he  fears  the  evidence  will  tend  to  incriminate  him.^ 

§  4.  Cross-examination  of  a  defendant  when  he  offers 
himself  as  a  witness  in  a  criminal  case. —  Though  a  defend- 
ant in  a  criminal  case,  when  a  witness  for  himself,  may  be 
asked,  on  cross-examination,  as  to  specific  collateral  facts  or 
acts  in  his  own  career  which  tend  to  prove  his  moral  degrada- 
tion, he  cannot  be  compelled  to  testify  to  the  conclusions  of 
others  to  prove  such  degradation,  or  to  impeach  him  as  a  wit- 
ness, except  it  be  the  conviction  of  a  crime,  or  such  confine- 
ment in  prisons  or  jails  as  would  indicate  a  conviction. 

At  common  law,  persons  convicted  of  infamous  crimes  were 
excluded  from  being  witnesses  altogether;  but  by  statutes 
adopted  in  most  of  the  United  States  the  disqualification  of 
infamy  is  removed,  and  the  conviction  may  be  proved  to  aflFect 
credibility.^  In  most  jurisdictions  a  person  convicted  of  a 
crime  is  a  competent  witness  in  any  cause  or  proceeding,  civil 
or  criminal,  but  the  conviction  may  be  proved  for  the  purpose 
of  affecting  the  weight  of  his  testimony,  either  by  the  record 
of  conviction  or  by  his  cross-examination.  The  rule  goes  no 
farther  than  to  permit  the  witness  to  be  asked  as  to  specific 
facts  or  acts  in  his  own  career  which  tend  to  discredit  him  or 
to  impeach  his  moral  character;  and  that  only  to  a  reasonable 
extent,  within  the  discretion  of  the  court,  subject  to  review, 
however,  if  that  discretion  is  abused.^ 

The  discretion  which  courts  possess  to  permit  questions  of 
particular  acts  to  be  put  to  witnesses  for  the  purpose  of  im- 
pairing credibility  should  be  exercised  with  great  caution  when 
an  accused  person  is  a  witness  on  his  own  trial.  He  goes  upon 
the  stand  under  a  cloud;  he  stands  charged  with  a  criminal 
offense  not  only,  but  is  under  the  strongest  possible  temptation 
to  give  evidence  favorable  to  himself.  His  evidence  is  there- 
fore looked  upon  with  suspicion  and  distrust,  and  if,  in  addition 
to  this,  he  may  be  subjected  to  a  cross-examination  upon  every 
incident  of  his  life  and  every  charge  of  crime  or  vice  which  may 

1  People  ex  leL  Taylor  v.  Forbes,  2 1  Whart  Ev.,  §  897. 

143  N.  Y.  219;    Close    v.  Olney,  1  3  Spiegel  v.  Hays,  118  N.  Y.  660; 

Denio,  819 ;  Wolfe  v.  Goulard,  15  Abb.  People  v.  Irving,  95  N.  Y.  544-546 ;  1 

Pr.  (N.  Y.)  886 ;  State  v.  Marshall,  36  Whart  Ev.,  §  56 ;  People  v.  Crapo,  76 

Ma  400;  Chamberlain  v.  Wilson,  13  N.  Y.  291. 
Vt  491 ;  HiKden  v.  Heard,  14  G&  256. 
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have  been  made  against  him,  and  which  have  no  bearing  on 
the  charge  for  which  he  is  being  tried,  be  may  be  so  prejudiced 
in  the  minds  of  the  jury  as  frequently  to  induce  them  to  convict 
upon  evidence  which  otherwise  would  be  deemed  insufficient. 
It  is  not  legitimate  to  bolster  up  a  weak  case  by  probabilities 
based  upon  other  transactions.  An  accused  person  is  required 
to  meet  the  specific  charge  made  against  him,  and  is  not  called 
upon  to  defend  himself  against  every  act  of  his  life.  Neitber 
in  People  v.  Brandon,*  nor  in  People  v.  Connors,*  was  the  point 
of  relevancy  upon  the  question  of  credibility  presented.  la 
each  case  the  ground  of  the  objection  was  specific,  and  did  not 
involve  that  point.' 

Mr.  Oreenleaf,  in  his  work  on  Evidence,  lays  down  the  rule 
that  questions,  the  answers  to  which,  though  they  may  dis- 
grace the  witness  in  other  respects,  will  not  affect  the  credit 
due  to  his  testimony,  are  clearly  impertinent  and  not  allow- 
able; and  even  as  to  questions  which  do  not  tend  to  discredit 
him  as  a  witness,  although  sometimes  allowed  at  nisdjpritMj 
he  regards  the  rule  as  unsettled.  He  says :  ^^  The  great  qaea< 
tion,  however,  whether  a  witness  may  not  be  bound  in  some 
cases  to  answer  an  interrogatory  to  his  own  moral  degrada- 
tion, when,  though  it  is  collateral  to  the  main  issue,  it  is  rele- 
vant to  his  character  for  veracity,  has  not  yet  been  brought 
into  direct  and  solemn  judgment,  and  must  therefore  be  re- 
garded as  an  open  question,  notwithstanding  the  practice  of 
eminent  judges  at  nisi  p^^ius  in  favor  of  the  inquiry  under  the 
limitations  we  have  above  stated.''  To  allow  them  at  all  was 
a  departure  from  the  old  rule.  Lord  Eldon  said :  ^*  It  used  to 
be  said  that  a  witness  could  not  be  called  on  to  discredit  him- 
self, but  there  seems  to  be  something  like  a  departure  from 
that  —  I  mean  that  in  modern  times  the  courts  have  permitted 
questions  to  show  from  transactions  not  in  issue  that  the  wit- 
ness is  of  impeached  character  and  therefore  not  so  credible."^ 

Mr.  Phillips,  in  his  work  on  Evidence,  gives  the  reasons  for 
and  against  allowing  questions  collateral  to  the  issue  when 
they  affect  credibility.  The  reasons  in  favor  are  that  without 
allowing  them  there  would  be  no  adequate  means  of  ascer- 
taining what  credit  is  due  to  the  testimony  of  a  witness,  and 

1 42  N.  Y.  265.  »  People  v.  Brown,  72  N.  Y.  571. 

2  50  N.  Y.  240.  «  Parkhurst  v.  Lowteu,  2  Swans.  216^ 
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that  is  especially  necessary  in  the  case  of  spieSi  informers  and 
accomplices,  in  order  to  prevent  property ,  or  even  life,  to  bo 
endangered  by  the  unexpected  appearance  of  a  strange  wit- 
ness.^ This  reasoning  has  no  application  to  the  case  of  an 
accused  person  who  appears  as  a  witness.  The  prosecution 
can  never  be  taken  by  surprise  either  as  to  his  being  a  witness 
or  his  character.  The  reasoning  against  this  kind  of  evidence 
is  far  more  logical  and  satisfactory.  Mr.  Phillips  states  it 
substantially  as  follows:  That  the  obligation  of  an  oath  only 
binds  to  speak  touching  the  matters  in  issue;  that  such  partic- 
ular matters  as  whether  the  party  has  been  in  jail  for  felony, 
or  suffered  infamous  punishment,  or  the  like,  are  not  a  part  of 
the  issue,  because  other  witnesses  could  not  be  called  to  prove 
them ;  that  it  would  be  an  extreme  grievance  to  a  witness  to 
be  compelled  to  disclose  past  transactions  of  his  life  which 
may  have  been  since  forgotten,  and  to  expose  his  character 
afresh  to  evil  report;  that  if  a  witness  is  privileged  from  an- 
swering a  question  which  is  relevant  to  the  issue  because  it 
may  tend  to  the  forfeiture  of  property,  with  much  more  rea- 
son ought  be  to  be  excused  from  answering  an  irrelevant 
question  to.  the  disparagement  and  forfeiture  of  his  character  j 
that  in  the  case  of  accomplices  an  exception  to  a  certain  ex- 
tent might  be  made  on  account  of  their  peculiar  situation,. 
etc'  While  the  practice  has  obtained  to  sonae  extent  of  al- 
lowing questions  to  a  witness  the  answers  to  which  would 
tend  to  impeach  bis  credibility,  the  courts  have  uniformly 
excluded  questions  which  do  not  clearly  have  that  effect.  In 
People  v.  Oenung'  the  question  put  to  the  prosecutor,  whether 
he  had  not  frequently  during  the  seasion  of  the  court  offered 
to  the  prisoner  that  if  he  would  settle  the  subject-matter  of 
the  indictment  he  would  leave  the  court  and  not  appear  as  a 
witness,  was  held  incompetent  because  it  did  not  impair  cred- 
ibility. In  People  v.  Qay  *  Jewett,  J.,  said :  "  The  single  fact 
that  he  (the  witness)  bad  been  complained  of  and  held  for 
trial  for  the  commission  of  a  crime  did  not  affect  his  mora) 
character."  This  was  upon  the  ground  that  the  witness  was 
presumed  innocent  until  convicted.  No  rule  of  law  is  violated 
in  requiring  that,  to  entitle  questions  to  be  put  to  accused 

1 2  PhiL  on  Ev.  943  (6th  Am.  ed.).  Ul  Wend  19. 

»2  Phil,  on  Ev.  943  (5th  Am.  edV  *  7  N.  Y.  378. 
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persons  which  are  irrelevant  to  the  issue  and  are  calculated 
to  prejudice  him  with  the  jury,  they  should  at  least  be  of 
a  character  which  clearly  go  to  impeach  his  general  moral 
character  and  his  credibility  as  a  witness.  The  old  rule,  not 
to  allow  irrelevant  questions  to  such  persons,  would  be  pref- 
erable and  more  in  accordance  with  sound  principles  of  jus- 
tice; but  it  is  unnecessary  to  go  beyond  the  requirement  that 
the  answer  must  tend  directly  to  impeach  him.  In  People  v. 
Crapo*  the  prisoner  was  on  trial  for  burglary  and  larceny, 
and,  having  taken  the  stand  as  a  witness  in  his  own  behalf, 
was  asked  on  cross-examination  if  he  had  been  arrested  on  a 
charge  of  bigamy.  The  court  held  the  question  inadmissible, 
and  stated  the  rule  to  be  that  the  disparaging  questions  must 
either  be  relevant  to  the  issue  or  such  as  clearly  go  to  impeach 
the  moral  character  and  credibility  of  the  witness.  In  People 
V.  Brown*  the  question  asked  the  party  testifying  in  his  own 
behalf  was  how  many  times  he  had  been  arrested,  and  it  was 
held  inadmissible.  In  Ryan  v.  People*  the  witnesses  were 
asked  if  they  had  been  indicted.  This  was  held  to  be  inad- 
missible. In  People  ex  rel.  Phelps  v.  Oj^er  &  Term.,  etc./ 
the  court  say :  Their  control  over  questions  put  to  a  party  as 
a  witness  in  a  criminal  case  was  not  absolute,  and  that,  >as  a 
general  rule,  the  range  and  extent  of  such  an  examination  is 
within  the  discretion  of  the  trial  judge,  subject,  however,  to 
the  limitation  that  it  must  relate  to  matters  pertinent  to  the 
issue,  or  to  specific  facts  which  tend  to  discredit  the  witness 
or  impeach  his  moral  character;  and  to  the  same  effect  was 
People  V.  Casey.*  In  People  v.  Noelke*  it  was  held  proper 
to  ask  a  defendant  examined  as  a  witness  in  his  own  behalf 
whether  he  had  been  tried  and  convicted  of  violating  the 
law,  etc. 

A  party  defendant  in  a  criminal  action  is  said  to  waive  his 
privilege  if  he  voluntarily  testifies  in  his  own  behalf;  and  he 
may  be  required  on  cross-examination  to  answer  questions 
concerning  his  credibility  and  matters  relevant  to  the  issue, 
though  he  may  not  have  been  examined  in  reference  thereto 
on  his  direct  examination.^    Thus,  it  has  been  held  that  where 

1 70  N.  Y.  28a  *72  N.  Y.  89a 
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defendant  and  his  wife  are  arrested  for  a  crime,  and  the  wife 
voluntarily  testifies  before  the  coroner,  and  afterwards  as 
witness  for  the  husband,  she  may  be  cross-examined  as  to  what 
she  stated  before  the  corpner  to  lay  ^  foundation  for  her  im- 
peachment;^ and  it  has  been  said  that  where  one  jointly  inr 
dieted  with  defendant  testifies  before  the  grand  jury  to  what 
he  knew  about  the  alleged  crime,  upon  the  trial  of  the  co- 
defendant  the  witness  could  not  refuse  to  testify  on  the  ground 
that  he  might  thereby  tend  to  criminate  himself.^ 

Where  a  person  is  interrogated  as  to  his  own  acts,  he  is  supr 
posed  to  be  familiar  With  what  be  himself  has  done,  and  can 
give  any  explanation  that  may  exist  consistent  with  his  inno- 
^^ence;  and,  as  the  question  is  collateral  to  the  issues  on  trial, 
his  answer  concludes  the  other  side,  and  cannot  be  contra- 
dicted. But  if  he  is  interrogated  concerning  the  acts  and  de- 
disions  of  others  which  tend  to  disgrace  him,  the  case  is  different. 
He  may  not  be  able  to  protect  himself  by  explanation.  lie 
^ay  be  ignorant  of  the  facts  upon  which  the  acts  or  conclu- 
sions of  others  are  based.  The  court  will  not  stop  to  try  the 
merits  of  such  collateral  accusations,  and  the  witness  may  thus 
be  injured  and  disgraced  by  results  for  which  he  is  not  respQn- 
fiible.  A  person  undejr  our  system  of  jurisprudence  can  only 
f^  convicted  of  a  crime  after  a  fair  trial  in  the  appointed  way^ 
vhere  he  can  be  fully  heard  in  bis  defense,  and  where  he  can 
be  protected  by  all  the  presumptions  with  which  tlie  law  sur- 
rounds a  defendant  upon  his  trial  for  crime.  A  conviction 
upon  such  a  trial  may  be  properly  shown  to  impair  the  credit 
of  a  witness,  though  it  is  the  act  of  others.  It  is  the  deliber- 
ate act  of  the  law  npon  a  trial  duly  bad  before  the  court  and 
A  jury.  A  witness  cannot  be  compelled  to  state  whether  he 
has  been  indicted.  An  indictment  is  an  accusation  from  a 
body  charged  and  sworn  to  investigate  crime  upon  the  oath 
of  witnesses,  and  it  acts  judicially.' 

§  5.  £xception  to  incrlniinating  answers. — In  most  jurisdic- 
tions it  is  provided  by  statute  that  no  person  shall  be  excused 
from  testifying,  in  any  civil  or  legal  proceeding,  to  any  facts 
showing  that  a  thing  in  action  has  been  bought,  sold  or  received 

1  People  V.  Goscb,  89  Mioh.  98 ;  Sti^te  <  People  ▼.  Dorthy,  80  K.  T.  $(aie 
W.  reffei%  80  Iowa,  SSa  ^^p.  970  (1897)i 

>QMe  V.  Van  W^Ue, .80  loi^a, » 
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contrary  to  law,  upon  the  ground  that  his  testimony  might 
tend  to  convict  him  of  a  crime.  But  in  such  cases  it  is  pro- 
vided that  no  evidence  derived  from  the  examination  of  such 
person  shall  be  received  against  him  upon  a  criminal  prosecu- 
tion ;  and  that  in  cases  of  bribery  a  person  offending  is  a  com- 
petent witness  against  another  person  so  offending,  and  may 
be  compelled  to  attend  and  testify  upon  any  trial,  hearing,  pro- 
ceeding or  investigation,  in  the  same  manner  as  any  other 
person.  But  the  testimony  so  given  cannot  be  used  in  any 
prosecution,  civil  or  criminal,  against  the  person  so  testifying.* 
It  is  also  provided  by  statute  in  most  jurisdictions  that  a  per- 
son offending  against  any  provision  of  the  law  against  dueling 
is  a  competent  witness  against  any  other  person  offending  in 
the  same  transaction,  and  must  not  be  excused  from  testifying 
or  answering  any  question,  upon  an  investigation  or  trial  for 
an  offense  against  such  law,  upon  the  ground  that  his  testi- 
mony mio'ht  tend  to  convict  him  of  a  crime.  But  in  all  such 
cases  it  is  provided  that  evidence  given  by  a  person  so  testify- 
ing cannot  be  received  against  him  in  any  criminal  action  or 
proceeding.  It  is  also  provided  by  statute  in  most  jurisdictions 
that  no  person  shall  be  excused  from  giving  testimony  upon 
any  investigation  or  proceeding  for  a  violation  of  the  law 
against  gambling,  upon  the  ground  that  such  testimony  would 
tend  to  convict  him  of  a  crime;  but  such  testimony  cannot  be 
received  against  him  upon  any  criminal  examination  or  pro- 
ceeding.* 

§  6.  Questions  tending  to  degrade  a  witness. — Every  ques- 
tion must  be  answered  by  a  witness,  whether  it  tend  to  de- 
grade him  or  not,  if  it  be  material  to  the  issue,  unless  it  tend 
to  render  him  liable  to  penalties  and  punishment.'  As  the 
credibility  of  a  witness  is  always  in  issue,  he  must  therefore 
answer  questions  which  are  in  no  other  way  material  than  as 
affecting  his  credibility.*  On  the  other  hand,  every  question 
which  is  not  material  to  the  issue  is  improper;  and  it  is  not 

1  People  V.  Sharp,  107  N.  Y.  427;  States  v.  Brown,  1  Sawy.  531;  State 
Floyd  V.  State,  7  Tex.  215 ;  Wood  v.  v.  Staples,  47  N.  H,  113;  Richmond  v. 
State^2Mo.  9a  State,  2  Green,  532. 

2  People  V.  Spencer,  66  Hun,  149;  *  Brown  v.  Walker,  161  U.  a  691; 
Steinhart  v.  Farrell,  3  N.  Y.  State  Repw  State  v.  Blankey,  3  Minn.  24& 

292;  People  v.  Kelly,  24  N.  Y.  74;  «Lohman  v.  People^  1  N.  Y.  879; 
People  V.  Brewer,  27  Mich.  184 ;  United    Houre  v.  Com.,  5  Grat  (Va)  664  ' 
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only  improper,  but  unbecoming,  to  put  questions  to  a  witness 
the  very  putting  of  which  tends  to  degrade  him,  and  which, 
not  being  material,  he  cannot  be  compelled  to  answer.^  And 
as  every  witness  is  entitled  to  the  protection  of  the  court  in 
which  he  appears,  any  attempt  to  degrade  him  unnecessarily 
will  immediately  be  repressed  without  waiting  for  the  witness 
to  object  to  the  question.* 

In  practice,  the  asking  of  questions  to  degrade  the  witness 
is  regulated  by  the  discretion  of  the  court  in  each  particular 
case.     It  is  entirely  true  that  inquiries  on  irrelevant  topics  to 
discredit  the  w^itness  may  be  permitted  on  the  trial  in  the  dis- 
cretion of  the  judge;  and  equally  true  that  suqh  inquiries  may 
be  excluded  without  infringing  any  legal  right  of  the  parties. 
Ifo  fixed  rule  could  be  devised  defining  the  right  and  limiting 
the  extent  of  irrelevant  inquiry  which  would  be  just  or  safe 
in  universal,  application.'    Where  a  witness  is  compelled  to 
answer  disparaging  questions,  the  party  calling  him  should  be 
permitted  to  give  general  evidence  in  support  of  his  character 
for  truth.^    It  seems  that  the  witness  must  claim  his  privilege 
in  order  to  give  the  court  power  to  pass  upon  the  question  if 
the  inquiry  is  relevant,  and  a  party  is  not  entitled  to  an  an< 
8wer  to  an  inquiry  tending  to  disgrace  the  witness  unless  the 
evidence  would  bear  directly  upon  the  issue;  and  the  witness 
is  under  no  obligation  to  answer  such  question  if  propounded.* 
While  it  is  said  that  where  a  question  tends  to  degrade  the 
witness  he  alone  can  take   the  objection,  strictly  speaking 
there  is  no  case  in  which  a  witness  is  at  liberty  to  object  to  a 
question.    That  is  the  office  of  the  party  or  the  court.    The 
ri^ht  of  the  witness  is  to  decline  to  answer  if  the  court  sus- 
tains  his  claim  of  privilege.     Where  the  question  is  relevant, 
it  cannot  be  excluded  on  the  objection  of  the  party,  and  the 
witness  is  free  to  assert  or  waive  his  privilege.     But  when  the 
question  is  irrelevant,  the  objection  properly  proceeds  from 
the  party,  and  the  witness  has  no  concern  in  the  matter  unless 
it  be  overruled  by  the  judge.    The  question  always  is  whether 
the  court  before  whom  the  cause  is  tried  is  authorized,  in  the 

» Real  V.  People,  42  N.  Y.  270.  » Great  Western  T.  06.  v.  Loomia, 

«  Le  Beau  v.  People  (N.  Y.),  6  Park.    32  N.  Y.  127. 
Cr.  Bepi  17«.  ♦  People  v.  Rector,  19  Wend.  569. 

»  Lohman  v.  People,  1  N.  Y.  880. 
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exercise  of  soutid  discretion,  to  exclude  inquiries  as  to  particu- 
lar transactions  irrelevant  to  the  issue,  and  tending  to  degrade 
the  witness,  on  the  objection  of  the  party,  without  putting  the 
witness  to  his  election ;  and,  as  we  have  seen,  every  court  hav- 
ipg  original  jurisdiction  is  authorized  to  reject  evidence  on 
immaterial  issues,  though  objected  to  by  neither  party.*  A 
witness  is  not  bound  to  give  answers  which  may  stigmatize 
or  disgrace  him.*  A  witness  is  not  bound  to  answer  any  ques- 
tions which  may  impeach  his  conduct  as  a  public  officer.' 

§  7.  Judges. —  Judges  and  justices  of  the  pedce  cannot  be 
asked  to  disclose  anything  that  transpired  at  their  oonsalta- 
tions,  but  may  be  examined  to  identify  a  case,  or  establish  facte 
which  do  not  appear  from  the  record  of  a  case,  or  to  prove  the 
testimony  of  a  witness.* 

II.    BBTWESN   COUNSEL   AND  CUENT. 

§  8.  In  general. —  If  an  attorney,  touching  matters  that  come 
within  the  ordinary  scope  of  professional  employment,  receive 
a  communication  in  bis  professional  capacity  either  from  a 
client,  or  on  his  account  and  for  his  benefit,  in  the  transaction 
of  his  business,  or,  which  amounts  to  the  same  thing,  if  be 
oommits  to  paper  in  the  course  of  his  employment,  on  his 
client's  behalf,  matters  which  he  knows  only  through  his  pro- 
fessional relation  to  the  client,  he  is  not  only  justified  in  with- 
holding such  matters,  but  bound  to  withhold  them,  and  will 
not  be  compelled  to  disclose  the  information  or  produce  the 
paper  in  any  court  of  law  or  equity,  either  as  party  or  as  a 
witness.'  In  other  words,  no  legal  adviser  is  permitted,  whether 
during  or  after  the  termination  of  his  employment  as  such, 

*  Corning  v.  Corning,  6  N.  Y.  97.  *  Welcome  v.  BatcheWer.  23  Me.  85: 

2  State    Y.    Bailey,    1    Penn.    416;  Jackson  v.  Humphrey,  1  Johns.  498; 

Vaughn  v.  Ferine,  2  id.  628;  Baird  1  Whart  Ev.  000;  People  v.  Miller,  2 

V.  Cochran,  4  Serg.  &  Rawle,  400 ;  Park.  Cr.  Rep^  197. 

Bl*8P.  v.  Gibbs,  3  Yeatea,  429,  437;  6  Stephen's  Dig.  of  Law  of  Ev.,  art 

Gaibraith   v.   Eichelberger,  id.  615;  115;  Nelson  v.  Becker,  32  Nebu  99; 

BelPa  Case,  1  Browne,  376;  Salton-  State  y.  Jamea  84  a  G  49 ;  Matthews 

atairs  Caae,  1  Rogers'  Re&  184;  Stout  t.  Hoagland,  48  N.  J.  £q.  455;  Alez- 

V.  Russell,  2  Yeates,  834;  People  v.  ander  v.  United  States,  138  U.  a  358 

derrick,  18  Johns.  SH  Swain  ▼.  Humphrey,  42  111  A  pp.  870 

'Jackson  ▼.  Humphrey,  1  Johns.  Coleman,  Matter  of.  Ill  N.  Y.  220 

498;  Marbury  ▼.  Madison,  1  Gnmcb,  Hurlbert  v.  Hurlbert»  128  N.  T  420 

141  Mahanke  v.  Cleland,  76  Iowa,  401. 
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eoless  with  fais  olieot's  oommt^  to  disclose  anjr  commanication^ 
oral  or  documentary,  made  to  him  as  such  legal  adviser,  by 
Of  on  behalf  of  his  client^  during,  in  the  course  of^and  for  the 
parpose  of  his  employment,  whether  in  reference  to  any  mat- 
ter as  to  which  a  dispute  has  arisen  or  otherwise,  or  to  disclose 
any  advice  given  by  him  to  his  client  during,  in  the  course  of, 
and  for  the  purpose  of  such  employment.  It  is  immdteriftl 
whether  tiie  client  is  or  is  not  a  party  to  the  action  in  which 
the  question  is  put  to  the  legal  adviser.'  And  the  presumption 
18  that  all  communications  between  attorney  add  client  are  con- 
fidential.* The  burden  of  proving  that  such  relationship  exists 
restn  upon  the  party  objecting  to  the  testimony.^  Where  a 
defendant,  supposing  that  he  was  dealing  with  one  who  was  to 
act  as  his  attorney,  makes  to  him  confidential  communications, 
such  communications  are  privileged,  whether  such  person  who 
assumed  to  so  act  was  an  attorney  or  not.^  Buch  communica- 
tions when  once  made  are  forever  inviolable.'  Bat  the  fact 
that  an  attorney  hae  once  been  retained  and  acted  for  a  party 
in  one  oase  or  proceeding  does  not  make  communications  be- 
tween him  and  his  former  client  confidential,  after  he  has  re- 
fused to  act  for  him  in  the  case  in  which  such  communications 
are  offered.*  Where  the  testimony  offered  is  in  part  compe- 
tent and  in  part  incompetent,  a  general  objection  on  the  ground 
of  privilege  is  too  broad.''  On  the  other  hand,  where  the  rela- 
tion between  the  parties  does  not  appear  until  the  cross-exam- 
ination of  the  witness,  it  is  error  for  the  court  not  to  strike  out 
such  incompetent  testimony.'  Where  the  attorney  denies  that 
sQCh  relation  existed  at  the  time  of  the  communication,  it  is  for 
the  court  to  say  whether  it  did  or  not;'  and  while  an  attorney 
oannot  judge  for  himself  as  to  whether  or  not  a  document  in 
his  possession  is  privileged  when  he  refuses  to  produce  it  or  to 


1 8tepheD*s  Dig.  of  Law  oi  Ev.,  art 
115;  Chirac  v.  Reinecker,  11  Wheat 
1B60;  McLennoa  v.  Longfellow,  33 
Me.  494 ;  Whitiug  ir.  Barney,  SO  N.  T. 
330,  88  Barb.  393;  Graham  v.  People, 

63  Id.  4ea 

<  Sharon  t.  Slidron,  79  Cat.  638. 

'Sharon  ▼.  Sharon,  79  Cal  633; 
Refiihan  ▼.  Dennin,  103  R  T.  573; 
Boiisseau  ▼.  Bleau,  180  id.  177. 


<  People  V.  Stewart)  75  Mich.  21. 

'Meyers  v.  Dorman,  34  Hun,  115. 

^People  ▼.  Hess,  8  Appi  Div.  143; 
Piano  Mfg.  Co.  t.  Frawley,  68  Wis. 
57T. 

"Brennan  v.  Hall,  39  N.  Y.  State 
Rep.  130. 

9  Loveridge  ▼.  Hill,  96  N.  Y.  3991 

»  Bacon  v.  Frisbie,  80  N.  Y.  894 
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testify,  and  states  upon  oath  that  the  transaction  was  privi^ 
leged,  his  position  will  be  sustained.^ 

§  9.  What  communieations  come  within  the  rule. — In 
order  to  bring  a  communication  within  the  protection  of  the 
rale,  it  must  have  been  made  to  the  counsel,  attorney  or  solic- 
itor acting  for  the  time  being  in  the  character  of  a  legal  ad- 
viser.' This  protection  extends  also  to  all  the  necessary  organs 
of  communication  between  the  attorney  and  his  client;  an 
interpreter,  and  an  agent  or  clerk,  being  considered  as  stand- 
ing in  precisely  the  same  situation  as  the  attorney  himself,  and 
under  the  same  obligation  of  secrecy.'  This  is  a  rule  of  law 
for  the  protection  of  the  client ;  the  privilege  does  not  attach 
if  the  person  consulted  be  not  a  member  of  the  profession,  al- 
though supposed  to  be  so  by  the  client.* 

§  10.  Extent  of  the  protection. —  As  between  client  and  at- 
torney, the  protection  extends  to  every  communication  which 
the  client  makes  to  his  attorney  as  his  legal  adviser,  for  the 
purpose  of  professional  advice  or  aid  upon  the  subject  of  his 
rights  and  liabilities  having  a  lawful  object.*  But  if  the  pur- 
pose contemplated  be  a  violation  of  law,  it  is  not  a  privileged 
communication,  because  it  is  not  an  attorney's  duty  to  con- 
trive fraud.*  But  any  statement  made  by  a  party  to  his  legal 
adviser  after  the  commission  of  a  crime  is  privileged.^  It  is 
not  necessary  that  any  judicial  proceeding  in  particular  should 
have  been  commenced  or  contemplated ;  it  is  enough  if  the 
matter  in  hand  may  by  possibility  become  the  subject  of  judi- 
cial inquiry.* 

Thus,  an  attorney  in  receiving  the  directions  and  instruc- 
tions of  one  intending  to  make  a  will,  although  he  asks  no 
questions  and  gives  no  advice,  but  simply  reduces  to  writing 
the  directions  given  him,  still  acts  in  a  professional  capacity, 
and  is  prohibited  from  disclosing  any  communication  so  made 
to  him  by  his  client.^    He  maj%  however,  testify  as  to  the  acts 

iMcClure  ▼.  Goodenough,  19  Civ.  ^  Russell  v.  Jackson,  15  Jur.  1117. 

Pro.  Rep.  (N.  T.)  191 ;  Mitchell's  Case,  «  Bank   of  Utica  v.  Mersereau,  8 

12  Abb.  Pr.  (N.  Y.)  249.  Barb.  Ch.  528. 

^Sargeanfe  v.  Hampden,  38  Me.  581.  ?  State  v.  James,  34  a  C  49;  Alez- 

*  Jackson  v.  French,  3  Wend.  337 ;  ander  v.  United  States,  188  U.  a  35& 
Power  V.  Kent,  1  Cow.  211 ;  Sibley  v.  ^  Foster  v.  Hall,  12  Pick.  89. 
Waffle.  16  N.  Y.  180.  »Loder  v.  Whelpley,  111  N.  Y.  289, 

*  Sample  v.   Frost,   10  Iowa,  266 ;  19  N.  Y.  State  Rep.  631. 
Barnes  v.  Harris,  7  Cush.  576. 
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of  the  testator  at  its  execution  tending  to  support  the  will 
which  is  attacked.^  But  an  attorney  who  drew  and  was  a  wit- 
ness-to  a  will  as  counsel  for  testator  cannot  testify  to  profes- 
sional transactions  with  the  deceased  other  than  the  circum- 
stances immediately  surrounding  the  execution  of  the  will  upon 
a  contest  as  to  the  probate  of  the  will.*  So  an  attorney  who 
drew  a  will  cannot  testify  who  gave  him  the  instructions  to 
do  so,  unless  they  were  given  in  the  presence  of  a  third  person.' 
And  the  privilege  of  professional  secrecy  is  not  confined  to  the 
knowledge  derived  by  counsel  from  communications  made  to 
him  by  or  in  confidence  with  clients,  but  extends  to  informa- 
tion obtained  from  documents  submitted  for  his  inspection  or 
custody.*  An  attorney  for  a  prisoner  charged  with  stealing 
silver  dollars  cannot  testify  that  his  client  paid  him  as  a  re- 
tainer fifty  silver  dollars.*  So  an  attorney  cannot  testify  to 
instructions  received  from  his  client  to  enable  him  to  carry  out 
the  provisions  of  a  will;*  nor  can  he  testify  to  declarations  of 
his  client  that  he  held  the  property  mentioned  in  a  deed  for 
the  benefit  of  another,^  although  he  may  testify  that  he  drew 
a  deed  for  his  client  conveying  his  property  to  a  certain  per- 
son.' A  pleading  is  not  regarded  as  privileged  when  found 
among  the  papers  of  the  client's  wife,  whose  title  was  con- 
firmed by  it.*  And  where  two  or  more  persons  consult  an 
attorney  for  their  mutual  benefit,  the  attorney  may  testify  in 
regard  to  communications  so  made  to  him  by  either  of  them, 
where  the  action  is  between  those  parties.^*  Letters  passing 
between  an  attorney  and  his  client,  confidential  in  their  nat- 
ure, are  privileged;"  so  are  all  papers  executed  between  an 
attorney  and  client  in  reference  to  the  action.^*  ^nj  while  an 
attorney  may  be  Compelled  to  produce  papers  received  from 
bis  client  for  the  purpose  of  the  inspection  of  the  court,  he 

1  Re  McCarthy,  55  Hun,  7,  28  N.  Y.        *  State  v.  Dawson,  90  Mo.  149. 
State  Hep.  34a  But  see  Re  McCarthy's       ^Matter  of  Coleman,  111  N.  Y.  220. 
Wm.  38  id.  124 ;  Re  Wax's  Estate,  106        ^  Mclntyre  v.  Costello,  24  N.  Y.  State 

Cal  34a  Rep.  765. 

«Re  Bedlow's  Will,  67  Hun,  408,  51        eSommer  t.  Opponheiin,  78  N.  Y. 

N.  Y.  State  Rep.  782.  State  Rep.  896. 

»Re  McCarthy's  Will,  48  N.  Y.  State        »  Wilson  v.  Clancy,  0  A  pp.  Div.  499. 
Rep.  315.    But  see  Re  Gagan's  Will,       ^Sanford  v.  Frost  9  A  pp.  Div.  55; 

€6  Hun,  632,  49  N.  Y,  State  Rep.  366.  Cahoon  v.  Com.,  21  Gratt  (Va.)  832L 

« Matthews  v.  Hoagland,  48  N.  J.       i»  Selden  v.  State,  75  Wis.  271. 
Eq.  455.  12  Genet  v.  Ketcham,  62  N.  Y.  626. 


89  RfJLBS  or  EViDSMOa.  I 

cadfidt  be  f^qoifed  to  deiiret  tfaem  to  the  ofirpoBite  party  ^  I 

nor  will  he  bef  allowed  to  put  them  in  evidence  without  hi«  i 

client's  consent.'    An  attorney  may  be  compelled  to  testify  to  ' 

the  delivery  to  him  of  papers  or  property  for  delivery  to  an- 
other;' that  his  client  directed  him  to  make  an  assignment  of 
certain  instruments.^  So/all  conversation^^  made  by  two  inter- 
ested parties  to  an  attorney  in  the  presence  of  each  other  tfiay 
be  given  in  evidence  by  the  attorney  in  an  action  betweeif 
t  hem,  or  their  personal  representatives  after  their  death.*  Oom- 
munications  to  an  attorney  in  the  presence  of  his  friends  are 
not  privileged.*  Directions  by  an  attorney  to  his  client,  to  em- 
ploy another  person  to  assist  in  the  action,  are  not  privileged.^ 
And  it  is  said  that  while  communications  by  a  decedent  to  his 
attorney  in  relation  to  the  drawing  of  his  will  are  competent  in 
support  of  the  will/  such  communications  are  not  competent 
to  destroy  the  will.*  Where  a  person  is  not  a  party  to  the 
action  in  which  such  confidential  communications  are  offered^ 
an  objection  by  the  party  against  whom  they  are  offered  upon 
the  ground  of  public  policy  will  be  sustained.*  In  some  juris- 
dictions it  is  held  that,  where  a  client  goes  upon  the  stand,  he 
may  be  compelled  upon  cross-examination  to  testify  touching 
the  subject-matter  of  confidential  communications  or  any  mat- 
ters which  have  been  confided  to  him  bv  his  counsel.**  In  other 
jurisdictions  it  Is  held  that  such  communications  are  absolutely 
privileged,  and  that  the  protection  of  the  client  and  counsel  in 
this  respect  are  co-extensive." 

§  !!•  Opinion  of  counsel  protected  wben. —  It  seems  that 
a  party  is  not  obliged  to  discover  and  produce  the  opinion  of 

1  MitcbeU'8  Case,  12  Abb.  Pr.  (N.  Y.)  id.  242 ;  Matter  of  Cliase,  41  Hun,  203 ; 

249;  Peck  v.  Williams,  13  id.  68;  Ea-  Id  re  Chapman,  27  Hud,  678;  Matter 

tate  of  Hoyt,  7  Civ.  Pro.  Rep.  (N.  Y.)  of  McCarthy,  55  Hud,  7. 

874  :  People  v.  Sheriff,  29  Barb.  374.  »  BacoD  v.  Frisbie,  80  N.  Y.  891. 

-Rosseau  v.  Bleau,  131  N.  Y.  177.  wconi.  v.  Nichols.   114  Mass.  286; 

3  Brenaan  v.  Hall,  131  N.  Y.  180.  King  v.  Barrett,  11  Ohio  St  261. 

*  Hurlbut  V.  Hurlbut,  128  N.  Y.  420.  »  Dlttenhofer  v.  State.  84  Ohio  St 

»  People  V.  BuchanaD,  146  N.  Y.  1 ;  91 ;  Bigler  ▼.  Reher,  43  Ind.  112;  Bobo 

Honlenbeck  V.  McGibboD,  60  Hun,  26.  v.  Bryson,  21  Ark.   287;    Barker  ▼. 

« Martin  v.  Piatt,  51  Hud,  429.  Kuho,  38  Iowa,  896;  Hemmingway 

^Sheridaa  v.  HoughtOD,  16  Hud,  v.  Smith,  28Vt401;  State  ▼.  White, 

62a  19  Kan.  445 ;  Carues  v.  Piatt  (N.  Y.\ 

8  Matter  of  McCarthy,    38   N.  Y.  15  Abb.  Pr.  (N.  S.)  337. 
State  Rep.  124 ;  Matter  of  O^Neil,  26 
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cddndel,  not  cud  b#  be  mide  to  didclose  any  ootamaDicatfon 
between  faiiagelf  atid  hid  togal  adriser  whiah  b»  legal  adviser 
coitld  not  disdofie  witbooi  h'm  permission^'  but  ibis  rale  only 
refers  to  criminal  oa^es.'  Wbere  a  party  testifies  that  he  was 
advised  by  ad  attorney  that  he  bad  a  right  to  take  the  prop- 
erty in  qae0ti0fl^  it  is  error  to  allow  such  attorney  to  testify 
as  to  what  eotinsel  or  advioe  he  gave.^  But  asking  a  witness 
od  orosGhexacniaation  whether  he  bad  ever  oommanicated  to 
bis  attorney  a  fact  to  which  he  had  testified  is  not  a  violation 
of  the  rale.* 

^  18.  Doeaiiieiite  ati#  papers  protected.—  An  attorney  is 
not  bound  to  produce  any  paper^  document  or  deed  left  with 
him  by  his  dientfor  professional  advice;  or  a  letter  written 
hkn  by  his  client;'  fior  letters  which^  though  not  written  by 
his  client,  will  affect  his  client^s  interest  in  an  action;'  and 
whether  the  object  of  leaving  the  document  with  the  attorney 
was  for  professional  advice  or  for  another  purpose  is  for  the 
jodge  to  determine*.    The  attorney  may  be  examined  to  the 
fact  of  the  existence  of  the  papers  in  order  to  let  in  secondary 
evidence  of  their  contents^    As  documents  which  are  not 
privileged  in  the  bands  of  a  party  cannot  be  made  so  by  plac- 
ing them  in  the  hand  of  his  counsel^'  If  the  attorney  was 
counseled  merely  as  a  conveyancer^  to  draw  papers  of  convey- 
ance, the  communications  made  to  him  in  that  capacity  are 
protected,'  even  though  he  was  employed  as  the  mutual  ad- 
viser and  counsel  of  both  parties."    But  a  communication  be- 
tween an  attorney  and  client,  when  both  parties  to  the  action 
are  present,  is  aot  a  confidential  communication  so  as  to  be 
inadmissible."    It  is  different,  however,  between  either  of  the 
parties  and  third  persons.^ 

'  Swenk  v.  People,  20  III.  App.  Ill ;       ?  Jackson  v.  McVey,  18  Johns.  330 ; 

Gage  V.  Ghige,  IS  App.  tMv.  555.  JackAon  v.  Denison,  4  Wend.  558. 

<  But  see  Weinstein  v.  Reid,  25  Mo.        ^  Edison    Electrio    Light    Ca    y.  » 

App.  41.  United  States  Electric  Light  Ca,  44 

»  People  V.  HiUhouse,  80  Mich.  580.  Fed.  Rep.  294. 

*  Freeman  v.  Brewster,  93  Oa.  048 ;        »  Barry  v.  Coville,  53  Hun,  620,  25 
Davenport  Co.   v.  Pennsylvania    R  N.  Y.  State  Rep  658. 

Co.,  166  Pa.  St  480;  ReSeip^s  Estate,  »•  Wilson  v.  Troup,  7  Johns.  Ch.  25. 

ISS  P&  St  428.  n  Smith  ▼.  Crego,  54   Hun,  22,  26 

*  Arnold  v.  Cheesebrough,  41  Fed.  N.    Y.    State    Rep.    64 ;    Denser   v. 
Kept  74.  Walkup,  43  Mo.  Appt  625;  People  v. 

•Re  Whitlock,    51    Hun,   351,  21     Buchanan,  145  N.  Y.  1. 
N.  Y.  State  Rep.  719.  J2  Gruber  v.  Baker,  20  Nev.  45a 
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§13.  When  the  attorney  is  tflso  a  party.— Commonioa- 
tions  of  a  client  to  his  attorney  are  not  privileged,  if  the  at- 
torney is  himself  a  party  to  the  transaction,  or,  in  other  words, 
if  he  were  acting  for  himself,  though  he  might  also  be  era- 
ployed  by  another.  Thus,  where  an  attorney  for  defendant 
in  proceedings  supplementary  to  execution  has  testified  that 
he  had  some  property  of  defendant  in  his  possession,  he  may 
be  required  to  state  what  he  had  and  what  he  had  not  done 
with  it.^ 

§  14.  Protection  perpetual  when.—  The  protection  given 
by  law  to  communications  between  an  attorney  and  his  client 
does  not  cease  with  the  termination  of  the  suit  or  business  in 
which  they  were  made.  The  seal  of  the  law  once  fixed  upon 
them  remains  forever,  unless  removed  by  the  party  himself  in 
whose  favor  it  was  placed.  It  is  not  aflfected  by  the  party's 
ceasing  to  employ  the  attorney  and  retaining  another;  nor  by 
the  death  of  the  client. 

§  15.  What  conimnnications  are  not  privileged.—  A  state- 
ment made,  or  a  document  existing,  prior  to  or  independent 
of  the  relationship  out  of  which  alone  the  privilege  springs, 
will  not  become  privileged  merely  by  reason  of  its  being  sub- 
mitted to  the  legal  adviser  for  any  purpose  which  would  create 
privilege  had  they  been  first  known  or  first  made  solely  for 
the  purpose  or  in  consequence  of  such  relation;*  the  state- 
ment, whether  oral  or  written,  must  come  into  existence  as  a 
communication  made  for  the  express  purpose  of  obtaining  pro- 
fessional advice.'  Thus,  the  outside  of  a  deed  whereby  its  date 
and  general  character  may  be  identified  (though  its  contents 
are  privileged),*  or  the  residence  of  the  client,*  or  other  mat- 
ters of  fact  not  connected  with  legal  advice,'  are  not  privileged, 
although  communicated  in  the  course  of  professional  commu- 
nications, unless  themselves  communicated  confidentially  for 
the  purpose  of  legal  advice. 

Where  the  parties  to  the  suit  occupy  towards  each  other  the 
relation  of  agent  and  principal,  trustee  and  cestui  que  trttstj 

» State  V.  Hed;?epeth,  125  Mo.  14.  *  BursUl  v.  Tanner,  16  Q.  R  D.  1. 

«  Dwyer  v.  CoHins,  7  Ex.  639 ;  LyeH  «  Ex  parte  CampbeH,  Re  Cathcart» 

V.  Kennedy,  9  App.  Cas.  81 ;  Pearce  5  Ch.  70a 

V.  Foster,  15  Q.  B.  D.  114.  «  Bramwen  v.  Lncas,  2  B.  &  C.  745. 

•  Cleave  v.  Jones,  7  Ex.  421. 
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corporation  and  member  of  the  corporation,  and  the  like,  and 
it  appears  that  communications  or  documents  in  the  possession 
of  such  agent,  trustee  or  corporation  which  would  be  privi- 
leged as  against  strangers  have  been  obtained  in  their  afore- 
said capacity,  the  other  party  will  be  thereby  entitled  to  have 
them  disclosed  and  to  resist  any  claim  of  privilege  in  respect 
of  the  same.^  So  the  communication  of  a  testator  to  his  legal 
adviser  are  not  protected  as  between  two  persons  claiming 
under  him;^  the  communications,  to  be  protected,  must  be 
made  confidentially  in  reliance  on  his  professional  capacity.' 
But  the  rule  applies  to  communications  connected  with  any- 
thing within  the  ordinary  scope  of  a  solicitor's  business,  and 
extends,  therefore,  to  communications  connected  with  the  sale 
of  estates  or  the  raising  of  money.* 

Confidential  communications  do  not  extend  to  any  fact  ob- 
served by  any  legal  adviser,  in  the  course  of  his  employment 
as  such,  showing  that  any  crime  or  fraud  has  been  committed 
since  the  commencement  of  his  employment,  whether  his  at- 
tention was  directed  to  such  fact  by  or  on  behalf  of  his  client 
or  not;  nor  does  it  extend  to  any  fact  with  which  such  legal 
adviser  became  acquainted  otherwise  than  in  his  character  as 
such.  Thus,  an  attorney  may  be  compelled  to  disclose  the 
name  of  the  person  by  whom  he  was  retained;^  the  character 
in  which  his  client  employed  him  at  the  time  when  an  instru- 
ment was  put  into  his  hands;  the  fact  of  his  paying  over  to 
his  client  moneys  collected  for  him ;  the  execution  of  a  paper 
by  his  client ;  a  statement  made  by  him  to  the  adverse  party ; 
bis  client's  handwriting;  the  identity  of  his  client ;  or  the  place 
where  an  acknowledgment  of  a  paper  was  taken.*  Profes- 
sional communications  are  not  privileged  when  they  are  for 
an  unlawful  purpose,  having  for  their  object  the  commission 
of  a  crime  ;^  or  when  made  for  the  purpose  of  publication  or 

»  Re  Poetlethwaite,  35  Ch.  D.  722 ;  *  Carpenael  v.  Powis,  1  Phill.  687, 

Mayor  and  Corporation  of  Bristol  t.  692;  Turquand  v.  Knight^  2  M.  &  W. 

Cox,  26  Ch.  D.  67a  9a 

3  Russell  V.  Jackson,  9  Hare,  392.  ^  Brown  v.  Payson,  6  N.  H.  443; 

3  McCorquodale  v.  Bell,  1  C.  P.  D.  Turner  v.  Warren,  160  Pa.  St  336. 

471 :  Anderson    v.  Bank  of  British  <  Mutual  Life  Ins.  Co  v.  Corey,  54 

Columbia,  2  Ch.  D.  644 ;  Gardner  v.  Hun,  493,  27  N.  Y.  State  Rep.  60a 

Irwin,  4  Ex.  D.  49;  Wheeler  t.  Le  ?  Matthews  t.  Hoagland,  48  N.  J. 

Marchant,   17  Ch.  D.  675;  O'Shea  t.  Eq.  455;  People  v.  Van  Alstine,  57 

Wood  (1891),  P.  D.  286.  Mich.  62;  Tyler  v.  Tyler,  126  111.  525. 
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communication  to  another.^  Whefe  the  communication  was 
made  before  the  attorney  was  employed  as  such,  of  after  his 
employment  bad  ceased;'  or  where,  though  consulted  by  a 
friend  because  he  was  an  attorney,  yet  be  refused  to  act  as 
suoh,  and  was  therefore  only  applied  to  as  a  friend ;  or  where 
the  matter  communicated  was  not  in  its  nature  private, —  in 
all  such  cases  the  attorney  is  not  exempted  from  disclosing. 
A  plaintiff,  by  calling  his  attorney  to  testify  as  to  communi- 
cations made  by  him  to  the  attorney,  thereby  waives  the 
privileged  character  of  the  communications.*  80  h&  waives 
such  privilege  by  requesting  his  attorney  to  act  as  subscrib- 
ing witness  to  his  will.^  OommuniGaiions  to  a  law  student, 
made  while  he  is  employed  to  advise  and  assist  in  a  law-suit, 
are  not  privileged  ;*  and  so  communications  made  by  a  person 
to  an  attorney  in  ignorance  of  his  professional  character  and 
without  any  purpose  of  securing  his  professional  aid,  or  to  the 
clerk  of  an  attorney,  but  of  which  fact  the  one  making  them 
is  ignorant,  are  not  privileged,*  as  the  rule  as  to  the  inviolabil- 
ity of  professional  confidence  applies  as  between  attorney  and 
client  only  to  communications  made  for  the  purpose  of  pro- 
fessional action  and  aid,  and  the  secrecy  imposed  extends  to 
no  other  persons  than  those  sustaining  confidential  relation- 
ship;^ and  if  the  parties  sustaining  a  confidential  relation  to 
each  other  hold  their  confidences  in  the  hearing  of  third  per- 
sons, whether  they  be  necessarily  present  as  officers  or  are 
indifferent  bystanders,  such  third  persons  are  not  prohibited 
from  testifying  to  what  they  beard.*  But  in  some  states  such 
fact  does  not  remove  the  privilege  and  make  the  attorney*s 

9  Am.  St  Rep.  643 ;  Everett  v.  State,  <  Re  Iamb's  WiH,  18  N.  Y.  Suppi 

30  Tex.  App.  682.  173;  Re  Wax's  Esfcite,  106  Cal.  ^S; 

iBartletC  ▼.  Budd,  56  Hun,  507,  31  Deming:  V.  Butcher,  91   Iowa,  113; 

N.  Y.  State  Rep.  319;  White  v.  Stale,  Panes  t.  Waugh,  195  Ind  14a 

86  Ala.  69.  ^Schubkagel  v.  Dierstein.  131  Pa. 

2  Theisen  v.  Dayton,  82  Iowa,  74 ;  St  4a 

Wadd  V.  Hafeleton,  63  HuQ,  603,  43  « Hawes  v.  Statef,  88  Ala.  87. 

N.  Y.  State  Rep.  686 ;  Patten  v.  Glover,  '  Cotton  v.  State,  87  Ala.  76 ;  House 

1  App.  D.  C.  465.  T.  House,  61  Mich.  69. 

3  Smith  V.  Crego,  54  Hun,  33^  36  >  Ootton  v.  States,  87  Ala  75 ;  Blount 
N.  Y.  State  Repi  64 ;  Taylor  V.  Pegrim,  ▼.  Kimpton,  155  Masa  878,  81  Am. 
151  III.  106;  Ourley  v.  Park,  135  Ind.  St  Rep.  554;  Tyle^r  ▼.  Hall,  106  Ma 
440;  Denver  Tram.  Co.  v.  Owens,  20  318;  Re  McCarthy,  55  Hun,  7,  98  N. 
Colo.  107 ;  State  v.  Kidd,  89  Iowa,  54 ;  Y.  State  Rep.  343. 

Toms  v.  Beel>e,  90  id.  612. 
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teBtimoiiy  concerning  tfaem  admissible;^  while  in  others  the 
attorney  may  be  called  to  testify  to  them.*  Where  there  are 
two  or  more  plaintiffs  or  two  or  more  defendants  in  an  action, 
who  are  interested  in  the  proceedings  and  have  made  confi- 
dential coromnnications  to  their  common  counsel,  in  relation 
to  sncb  matter,  the  matters  relating  to  their  common  canse 
are  privileged  as  to  all  the  parties  so  counseling,  and  the  at- 
torney so  counseled  with  by  them  is  not  a  competent  witness 
as  to  such  communications  unless  all  of  such  common  parties 
waive  their  privilege.  It  is  not  sufficient  to  render  their  said 
attorney  a  competent  witness  as  to  the  same  that  a  majority 
of  the  parties  have  united  in  waiving  such  privilege.'  Com- 
munications from  the  maker  of  an  instrument  to  a  scrivener 
employed  by  him  to  draw  it  are  not  privileged  within  the  rule 
governing  relations  between  attorney  and  client;^  nor  are 
those  made  to  an  attorney  and  abstractor  of  titles  by  one  who 
employed  him  merely  to  search  the  title  and  make  the  abstract, 
and  not  for  the  purpose  of  obtaining  advice  with  reference  to 
the  title.'  One  who  is  both  a  creditor  and  an  attorney  for 
other  creditors  cannot  be  excluded  from  being  a  witness  so 
far  as  his  interest  is  concerned.*  The  testimony  of  an  attor- 
ney who  was  not  retained  by  either  party  to  a  transaction, 
but  who  acted  as  a  sort  of  mutual  friend  between  them,  is 
not  admissible.'  The  statements  of  an  attorney  which  are 
made  to  be  communicated  to  others  cannot  be  excluded  from 
evidence  on  the  ground  that  they  are  privileged.^  So  a  con- 
sultation by  two  or  more  persons  with  an  attorney  for  their 
mutual  benefit  is  not  as  between  them  privileged  as  being  be- 
tween attorney  and  client.*    The  attorney  who  draws  a  deed 

1  Bbmnt  y.  Kinpton,  105  Masa  878^  8S  M.  Y.  State  Rep.  180 ;  State,  Martin 

21  Am.  St  Bep.  554 ;  Tyler  v.  Hall,  v.  Tally,  102  Ai&  25 ;  Brady  y.  State, 

lOe  Ma  8ia  89  Neh.  520. 

■Carey  ▼.  Carey,  108  N.  G  267;  Re       »StaniDg8  v.  HuHum.  79  Tex.  421. 
Smithes  WiU,  SI  Han,  101,  89  N.  Y.       « Reagea  v.  Aiken,  188  U.  a  109. 
8Ule  Bepi  698;  Greer  v.  Graer,  58        « Haulenbeck  ▼.  McGibbon,  (H)  Hun, 

Ban,  251,  84  N.  Y.  State  Bep.  448;  26,  88  N.  Y.  State  Rep.  652,  14  N.  Y. 

Sheldon  t.  Sheldon,  183  N.  Y.  I,  88  Pnpp.  89a 
WL  Y.  State  Rep.  7ML  ^Ferguaon  ▼.  McBean,  91  Oai.  63. 

«Doev.WaitkiB8,aBiBg.421;Baiik       ^Hard  v.  Ashley,  44  N.  Y.  State 

V.  Maaaereaq,  a  BarU  Gb.  5M;  Raj-  Rep.  792;  Hurlburt  ▼.  Hurlburt»  40 

nell  T.  Sprye^  10  Beav.  ^1.  hi.  ASA,  188  N.  Y.  420. 

^Brennan  ▼.  Hall,  181  N.  Y.  160, 
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at  the  request  of  the  grantor  is  a  competent  witness  to  prove 
its  delivery  to  him  for  the  purpose  of  delivering  to  the 
grantee.^  He  is  also  competent  to  prove  that  his  client  signed 
a  certain  instrument  and  the  facts  and  circumstances  con- 
nected with  the  signing.^  So  an  attorney  is  a  competent  wit- 
ness to  testify  to  payments  made  by  him  to  a  client  for  the 
purpose  of  establishing  the  genuineness  of  the  iatter's  signa- 
ture to  a  contract  in  evidence  and  under  which  the  payments 
were  made.* 

III.    PHYSICIANS   AND   PATIENTS. 

§  16.  In  general. —  By  the  common  law  physicians  may  be 
compelled  to  disclose  communications  made  to  them  in  pro- 
fessional  confidence.*  But  as  a  general  rule  it  is  provided  by 
statute  in  the  different  states  of  this  country  that  no  person 
duly  authorized  to  practice  physic  or  surgery  shall  be  allowed 
to  disclose  any  information  which  he  may  have  acquired  in 
attending  any  patient  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon. 
These  statutes  have  been  modified  and  changed  from  time  to 
time  in  the  different  states.  The  testimony  of  a  physician  or 
surgeon  is  not  incompetent  unless  the  information  acquired 
by  him  while  attending  a  patient  was  necessary  to  enable  him 
to  act  in  his  professional  capacity.'  They  may  state  the  fact 
of  their  attendance  upon  the  patient,  but  not  bis  condition, 
even  as  regards  sobriety,  where  knowledge  was  obtained  in  a 
professional  capacity ;  *  and  the  certificate  of  a  physician,  fur- 
nished as  a  part  of  the  proof  of  loss  under  an  insurance  policy, 
is  not  incompetent  as  an  admission  on  the  part  of  the  assured*' 
A  physician  sent  by  a  prosecuting  authority  to  make  a  report 
upon  the  sanity  of  a  prisoner  is  not  disqualified  from  testify- 
ing to  a  communication  made  by  the  latter  to  him  in  the 

iRosseau  v.  Bleau.  131  N.  Y.  177,  «Ck)oley  v.Foltz,85  Mich.47;  Kling 

42  N.  Y.  State  Rep.  871.  v.  Kansas  City,  27  Ma  App.  281 ;  Cor- 

2Rahin  t.  State,  80  Tex.  App.  310.  bitt  v.  St  Louis,  L  M.  &  &  R.  Ckx,26 

»  Glenn  v.  Leggett.  47  Fed  Rep.  472.  id.  641. 

*  Duchess  of  Kingston's  Case,  20  St.  ^  Buffalo  Loan,  T.  ft  a  Dl  Ca  ▼. 

Tr.  572.  Knights  Templar  &  M.  Bl  A«  Ass'd, 

»  Harrington  v.  Winn,  60  Hun,  235,  126  N.  Y.  450,  88  N.  Y.  State  Rep,  247, 

88  N.  Y.  State  Rep.  88 ;  Re  McQueen's  44  Albi  L.  J.  47. 
Estate,  37  id.  602. 
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coarse  of  bis  examination  as  being  probibited  from  stating  in- 
formation acquired  wbile  attending  a  patient.'  So  a  defend- 
ant on  trial  for  the  marder  of  his  patient  cannot  invoke  the 
prohibition  in  his  favor  as  to  the  testimony  of  another  physi- 
cian who  consulted  with  him  in  treating  the  patient.*  A  phy- 
sician may  testify  to  knowledge  obtained  from  personal  ac- 
qaaintance  with  a  patient  before  the  coitimencemcnt  of  his 
professional  relations  with  him  and  after  they  cease.*  A  phy- 
sician is  not  prohibited  from  stating  his  opinion  as  to  the  men- 
tal condition  of  a  patient,  based  upon  knowledge  obtained  at 
times  when  he  was  not  in  attendance  upon  him  in  a  profes- 
sional capacity.^  And  a  physician  is  not  prohibited  from  tes- 
tifying as  to  the  number  of  times  and  the  dates  when  he 
attended  a  person,  when  he  was  first  applied  to,  and  while  he 
attended  him,  to  show  that  the  party  was  not  in  good  health 
at  a  certain  time.*  80  a  physician  is  not  prohibited  from  tes- 
tifying upon  an  inquisition  as  to  the  lunacy  of  the  patient.^ 
An  attending  physician  may  be  asked  to  give  an  opinion  as 
to  the  condition  of  his  patient  on  a  hypothetical  state  of  facts 
assumed  therein,  excluding  all  knowledge  or  information  he 
received  as  physician,  notwithstanding  a  law  providing  that 
he  shall  not  be  allowed  to  disclose  any  information  which  he 
acquires  in  attending  a  patient  in  a  professional  capacity.^ 

In  a  suit  to  set  aside  a  will  on  the  ground  of  undue  influence 
and  incapacity,  in  which  the  dispute  is  between  the  devisees 
and  heirs  at  law,  either  the  devisees  or  heirs  may  call  the  at- 
tending physician.  Where  communications  to  physicians  are 
sought  to  be  excluded,  the  party  objecting  has  the  burden  of 
showing  that  the  information  sought  to  bo  given  was  acquired 
by  the  witness  in  attending  the  patient  in  a  professional  ca- 
pacity, and  was  necessary  to  enable  him  to  act  in  that  capacity. 

1  Benson  ▼.  Sliney,  50  K.  T.  State    Id&  Abs'd,  45  N.  T.  State  Rep.  661, 
Rep.  391,  137  N.  Y.  570;  People  v.     133  N.  Y.  450. 

Nino,  149  N.  Y.  817.  «Re  Benson.  16  N.  Y.  Supp.  Ill; 

2  People  V.  Harris,  186  N.  Y.  423,    Nesbit  v.  People,  19  Colo.  441. 

49  N.  Y.  State  Rep.  751.  7  Meyer  v.  Standard  L  &  A.  Ins. 

'Re  Lowenstein's  Estate,  51  N.  Y.  Co.,  8  App.  Div.  74;  Redman  t.  In- 
State  Rep.  42a  dustral  Benefit  Ass'n,  150  N.  Y.  167; 

♦Fisher  v.  Fisher,  129  N.  Y.  654,  42  Foley  v.  Royal  Arcanum,  151  N.  Y. 

N.  Y.  State  Rep.  100 ;  Re  Peck's  Will,  196. 

id.  898..  SHenry  v.  N.  Y,  I*  K  &  W. R  Co, 

'Patten  v.  United  Life  Sc  Accident  57  Hun,  76;  People  ▼.  Schuyler,  10^ 

N.  Y.  298. 
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He  must  also  show  that  the  relation  of  physician  and  patient 
actually  existed  between  the  proposed  nritness  and  the  objectiog^ 
party  at  the  time  the  information  was  received.'  A  physician 
is  not  disqualified  from  testifying  to  any  matters  which  are 
apparent  to  all  persons  skilled  in  medicine,  whether  called  pro- 
fessionally or  not,'  but  the  knowledge  excluded  may  be  derived 
from  the  statements  of  others  than  the  patient,  or  his  own  ob- 
servation of  the  patient's  symptoms,  where  such  information 
is  acquired  during  the  course  of  the  witness'  professional  visits.* 
Thus,  the  prohibition  extends  to  information  derived  from  the 
sense  of  hearing  as  well  as  the  sense  of  sight ;  and  it  is  not  a 
prerequisite  to  its  exclusion  that  the  objector  should  give 
formal  proof,  in  the  first  instance,  that  the  information  was 
necessary  to  enable  the  physician  to  prescribe.^  The  objector 
may  show  by  the  physician  himself  whether  his  knowledge 
was  or  was  not  necessary  to  the  performance  of  his  profes- 
sional duties.^  The  prohibition  extends  to  a  physician  who  has 
been  consulted  for  advice  as  to  a  patient's  ability  to  continue  in 
business,  although  such  advice  was  requested  by  the  patient's 
employer  and  paid  for  by  biro.^  The  prohibition  also  extends 
to  a  physician  selected  by  the  prosecution  and  sent  to  a  pris- 
oner, where  the  prisoner  accepts  his  services  in  a  professional 
character.  The  same  rale  extends  to  eivil  actions.'  But  the 
rule  is  different  where  the  physician  examines  a  party  charged 
with  a  crime,  for  the  purposes  of  prosecution,*  or  where  he  is 
a  jail  physician.'  The  prohibition  has  been  applied  to  the  affi- 
davit of  a  physician  offered  upon  an  application  for  an  appoint- 
ment of  a  committee  of  a  habitual  drunkard  or  insane  person.* 
When  any  part  of  the  examination  comes  within  the  prohibit 

iHeory  t.  N.  Y.,  I.  R  &  W.  R.  Co.,  *Id 

57  Hud,  70;  Edington  v.  ^tna  Life  ^Estate  of  Darragb,  15  N.  Y.  Super. 

Ins.  Ca,  77  N.  Y.  564 ;  Heath  v.  Broad-  Cti  462 ;  Qrossman  v.  Suprenke  Lodge 

way,  etc.  R  Co.,  57  N.  Y.  Super.  Ot  of  K.  ^  Lb  of  H.,  25  N.  Y.  State  RepL 

496;  Benihan  ▼.  Dennio,  108  N.  Y.  843;   Brigham   t.  Gott,  20  id.  420; 

573.  Recihan  ▼.  Dennis,  108  N.  Y.  67& 
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67  Hun,  7a  N.  Y.  281. 
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•tion,  no  part  is  proper.  This,  however,  does  not  prohibit  the 
physician  from  testifying  that  the  person  was  his  patient,  or 
that  he  attended  him  as  a  physician.^  The  prohibition  extends 
to  the  certificate  of  the  physician,  in  an  action  on  a  life  insur- 
ance policy,  stating  the  cause  of  death  to  be  delirium  tremens.^ 
A  physician- cannot  be  compelled  to  deliver  to  a  receiver  of  his 
property  his  accAunt  book  which  contains  privileged  informa- 
tion concerning  his  patients ; '  nor  can  such  book  be  subjected 
to  inspection  and  discovery  at  the  instance  of  the  defendant,  in 
an  action  brought  by  the  physician ;  *  and  a  waiver  of  such  priv- 
ilege cannot  be  made  by  the  personal  representatives  of  either 
the  physician  or  the  patient.*  A  physician  cannot  testify  that 
his  patient  had  a  venereal  disease  while  under  his  care ;  *  nor 
can  he  testify  to  conversations  with  his  patient  showing  her 
guilty  of  the  charge  of  adultery,  in  an  action  for  absolute  di- 
vorce.^ So  a  physician  who  is  called  upon  by  plaintiflf  the  day 
after  an  accident  is  incompetent  to  testify,  in  an  action  by  the 
person  for  personal  injuries,  that  he  conversed  with  her  about 
the  injuries,  or  that  he  made  an  examination  of  her,^  or  that 
be  found  no  indications  of  injury ; '  nor  can  such  physician  be 
examined  as  to  the  physical  condition  of  his*  patient  prior  to 
the  accident  complained  of,  when  such  fact  is  not  issue  in  the 
action.^  Sut  it  has  been  said  that  a  physician  may  testify  to 
the  declaration  of  his  patient  concerning  means  taken  to  warn 
him  of  an  approaching  train,  in  an  action  for  injuries  from  such 
train,  where  the  physician  is  called  to  the  place  where  the  in* 
jury  was  received."  A  physician  may  testify  whether  or  not 
his  patient  was  cured  when  he  ceased  attendance  upon  him,^* 
but  not  that  he  was  free  from  disease.^'    It  has  been  said  that 


1  Pattern  T.  United  life  &  A.  Aas'n, 
138  liL  T.  45a 

>BiiffalOi  Lb  T.  &  a  n  Ck>.  V. 
EnlghtB  T.  &  IC.  AsB^n,  190  N.  T.  451. 

9  JCeUy  T.  Levy,  29  N.  T.  State  Rep. 

^  Mott  T.  CoDsumers'  Ice  Ca,  2  Abb. 

».  a  (K.  Y.)  14a 
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7Hun  V.  HttD,  1  N.  Y.  a  C  (T.  & 
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^Feeney  v.  Long  Island  R  Ca,  116 
N.  Y.  375,  26  N.  Y.  State  Rep.  729. 

9  Jones  V.  Brooklyn,  E  &  W.  E.  Ry. 
Ca,  21  N.  Y.  State  Rep  169. 

10  Butler  t.  Manhattan  R  Ca,  60 
N.  Y.  State  Rep  878, 80  Abb  N.  C.  7a 

u  Brown  y.  Rom^  W.  &  O.  R  da,  45 
Hun,  489. 

12  Edington  v.  ^tna  Life  Ins.  Ca,  77 
N.  Y.  564. 

13  People  y.  Schuyler,  106  N.  Y.  290. 
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a  physician  who  was  present  at  a  time  that  another  physician 
was  treating  a  person  may  testify  as  to  what  took  place,  when 
the  witness  was  not  the  physician  of  the  person  and  was  not 
present  for  the  purpose  of  prescribing.^  The  assignee  of  a 
patient  is  entitled  to  take  advantage -of  the  prohibition  by 
which  a  physician  is  prohibited  from  testifying  td  a  privileged 
communication,  and  his  right  is  not  affected  by  the  death  of 
the  patient.^ 

All  objections  must  be  interposed  at  the  time  the  incompe- 
tent testimony  is  offered,*  and  it  must  be  made  by  the  party 
entitled  to  the  benefit  of  the  prohibition.*  The  party  entitled 
to  object  may  expressly  waive  his  privilege  either  orally  or  in 
writing.*  Where  a  person  has  been  attended  by  two  physi- 
cians at  the  same  time,  if  he  calls  one  of  them  to  testify  as  to 
what  took  place  at  that  time,  he  waives  his  privilege  as  to  the 
other  physician  to  testify  to  the  same  transaction.*  Where 
the  privilege  is  waived  the  physician  must  answer  the  ques- 
tions, and  he  has  no  option  in  the  matter."^  The  patient  may 
keep  the  door  of  the  consultation  room  closed,  but  he  cannot 
be  permitted  to  open  it  so  far  as  to  give  an  imperfect  and  erro- 
neous view  of  i/frhat  took  place,  and  then  close  the  door  when 
the  actual  facts  are  about  to  be  disclosed.*  Thus,  where  a 
party  testifies  to  a  consultation  with  a  physician  concerning  the 
injury  in  question,  he  waives  his  privilege;*  but  not  by  calling 
other  physicians  to  testify  to  his  condition  before  and  after 
thd  time  when  such  knowledge  was  gained.** 

§  17.  When  physician  prohibited  from  testifying. — Unless 
the  prohibition  of  the  statute  is  waived,  the  opinion  of  a  physi- 
cian, based  upon  information  derived  in  the  course  of  his  pro- 

iStoweU  V.  American  Co-op.  Relief  Ca,  110  N.  Y.  643;  Matter  of  Free- 

Ass'n,  28  N.  Y.  State  Rep.  700.  man,  46  Hun,  458 ;   Holden  v.  Met 
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fessional  attendance  upon  a  testator,  of  the  latter's  testamentary 
capacity y  is  inadmissible  in  a  proceeding  for  the  probate  of  the 
will  of  sach  testator,  and  after  the  death  of  the  patient,  unless 
the  prohibition  is  waived  by  all  the  parties  interested.^  But 
the  prohibition  against  a  physician  testifying  in  regard  to  the 
mental  condition  of  a  deceased  person  may  be  waived  by  any 
party  to  the  proceeding  under  which  the  physician  is  called. 
A  physician  who  is  attached  to  any  hospital,  etc.,  may  testify 
to  what  he  learned  in  such  capacity.  The  fact  that  a  plaintiff 
calls  one  of  his  physicians  as  a  witness  in  his  own  behalf  does 
nol  make  another  competent  in  behalf  of  the  defendant.^  A 
physician  will  not  be  permitted  to  testify  regarding  answers 
to  inquiries  propounded  to  an  injured  person  whom  he  had 
been  called  to  visit  professionally  concerning  matters  in  which 
he  had  no  interest  or  concern  professionally,  or  which  were 
made  for  the  purpose  of  qualifying  him  as  a  witness,  at  least 
where  they  in  any  way  relate  to  the  inquiry  or  to  the  patient's 
former  condition.'  The  fact  that  a  person  consulted  a  physi- 
cian in  respect  to  personal  injuries  is  sufficient,  in  connection 
with  questions  whether  be  conversed  with  her  about  her  in- 
juries, to  bring  the  question  within  the  rule  as  to  privileged 
communications.^  A  member  of  a  firm  of  physicians  is  incom- 
petent to  testify  as  to  confidential  communications  relating  to 
Avhat  he  learned  at  a  time  when  the  person  making  such  com- 
munications was  at  the  firm's  place  of  business  to  consult  with 
the  witness'  partner.'  And  a  physician  who  is  unable  to  sepa- 
rate the  knowledge  which  he  has  acquired  while  attending  a 
patient  professionally  from  that  which  he  has  acquired  in  pay- 
ing a  friendly  visit  is  not  competent  to  testify  as  to  such 
knowledge.* 

§  18.  Waiver  1)y  patients. —  A  statute  making  a  physician 
incompetent  to  testify  concerning  any  information  acquired 

iGurley  v.  Peck,  185  IdcI.  440;  Van  *Feeney  v.  Long  Island  R  Co.,  lift 
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by  him  from  a  patient  in  a  professional  character  merely  gives 
the  patient  the  privilege  of  suppressing  sach  information,  and  j 

he  may  waive  the  privilege.^  Where  a  party  himself  testifies 
as  to  a  consultation  with  a  physician  and  pretends  to  give  the 
circumstances  of  the  privileged  interview,  the  opposite  party 
is  not  precluded  from  assailing  such  evidence  by  the  testimony 
of  such  physician.*  It  is  not  the  duty  of  the  party  offering 
the  testimony  of  a  physician  to  show  that  the  relation  of  phy- 
sician and  patient  did  not  exist;  but  it  is  the  duty  of  the 
party  objecting  to  support  his  objections  by  proof  of  facts 
necessary  to  bring  the  case  within  the  definition  on  which  it 
is  based.  The  exclusion  is  confined  to  information  which  the 
physician  acquired  in  attending  a  patient  in  a  professional  ca- 
pacity, and  which  was  necessary  to  enable  him  to  act  in  that 
capacity. 

So,  if  a  party  testify  to  a  confidential  interview  with  his 
physician  as  to  the  nature  and  extent  of  an  injury  complained 
ofy  his  adversary  may  call  the  physician  who  attended  the 
party  for  the  injury  complained  of,  to  contradict  the  story  of 
the  patient'  In  such  cases  the  plaintiff  by  his  own  act  opens 
the  door  for  the  admission  of  the  testimony  of  the  physician, 
and  in  that  manner  effectually  waives  the  privilege.  The  priv- 
ilege is  founded  on  public  policy;  and  in  all  cases  where  it  ap- 
plies, the  seal  of  the  law  must  forever  remain  until  it  is  removed 
by  the  act  or  consent  of  the  patient.  And  a  patient  calling 
his  physician  to  testify  does  not  thereby  waive  his  right  to  ob- 
ject to  other  physicians  who  may  have  treated  him  testifying 
upon  the  same  subject.^ 

The  law  forbids  the  disclosure  of  professional  information, 
and  the  policy  of  the  law  is  to  protect  patients  in  the  free 
revelation  of  their  maladies  to  the  physician.  But  when  the 
patient  himself  testifies  to  the  information  and  uncovers  bis 
maladies  and  infirmities  in  court,  he  breaks  the  seal  of  secrecy 
and  absolves  the  physician  from  the  obligation  of  silence,  and 

1  Davenport  t.  Hannibal,  110  Ma  N.  Y.  State  Repi  614;  Marx  v.  Man- 
574;  Dougherty  ▼.  Metropolitan  In&  hattan  R  Ca,  81  id.  914^  06  Hun* 
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2  Marx  V.  Manhattan  R  Ca,  56  Hun,  «  Morris  v.  New  York,  O.  ft  W.  R 
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waives  his  privilege.^  But  it  has  been  held  that  the  privilege 
is  not  waived  by  the  patient's  own  testimony  concerning  he^ 
ailments  and  disabilities,  and  which  the  physician's  testimony 
is  needed  to  contradict.  Bat  it  has  also  been  held  that  one 
suing  for  negligence,  who  testifies  minutely  to  the  effect  of  an 
injury  upon  her  health  and  comfort,  thereby  waives  the  priv- 
ilege conferred  by  statute,  and  her  attending  physician  may 
be  questioned  to  prove  that  she  suflfered  from  no  such  injuries 
as  she  represented.*  The  consent  of  a  child  seven  years  of 
age  to  a  physician's  testimony  as  to  matters  learned  in  his 
professional  capacity  may  be  given  by  either  of  his  parents^ 
and  may  be  implied.*  A  party  cannot  be  asked,  as  a  wit-? 
ness,  whether  he  is  willing  to  waive  the  privilege.  An  attor- 
ney may  waive  the  privilege  of  his  client  as  to  information 
acquired  by  a  physician  in  attending  him,  and  may  call  the 
physician  as  a  witness.^  After  the  death  of  the  patient  the 
prohibition  cannot  be  waived  by  any  person/ 

§  19.  Clergymen. —  In  certain  cases  communications  to 
clergymen  are  privil^ed,  on  the  ground  of  confidence  and 
the  general  good ;  that  the  guilty  conscience  may  with  safety 
disburden  itself  by  penitential  confessions,  and  by  spiritual  ad* 
vice,  instruction  and  discipline  seek  pardon  and  relief.  In 
most  of  the  states  it  is  provided  by  statute  that  ^^no  minister 
of  the  gospel,  or  priest  of  any  denomination  whatsoever,  shall 
be  allowed  to  disclose  any  confessions  made  to  him  in  his  pro- 
fessional character  in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  such  denomination."^  But  when  not  so 
made  they  may  be  properly  testified  to  by  the  priest.''  The 
prohibition  is  intended  for  the  benefit  of  the  penitent,  and  un- 
less the  privilege  is  waived  upon  the  trial  by  such  penitent  the 
priest  cannot  give  the  communications.^ 

iMarx  V.  Manhatten  R  Co.,  56  Han,  *  Albert!  v.  New  York,  L  R  &  W. 
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IV.    STATE    SECBETS. 


§  20.  In  general. —  Secrets  of  state,  or  things  the  disclos- 
ure of  which  would  be  prejudicial  to  the  public  interest,  are 
excluded  from  motives  of  public  policy.  Thus,  in  criminal 
trials  the  names  of  persons  employed  in  the  discovery  of  the 
crime  are  not  permitted  to  be  disclosed.  So  a  witness  who 
has  been  employed  to  collect  information  for  the  use  of  the 
government,  or  for  the  purpose  of  the  police,  will  not  be  per- 
mitted to  disclose  the  name  of  his  employer,  or  the  nature  of 
the  connection  between  them,  or  the  name  of  any  person  who 
was  the  channel  of  communication  with  the  government  or  its 
oflBcers,^ 

Keports  and  other  communications,  whether  oral  or  written, 
made  in  the  course  of  public  duty  between  one  minister  or  of- 
ficer of  state  and  another,  are,  within  limits  which  are  not  very 
clearly  defined,  privileged  from  disclosure  whenever  it  would 
be  injurious  to  the  public  interests.^  It  seems  that  the  judge 
is  the  authority  to  decide  whether  the  disclosure  would  be  in- 
jurious or  not,  but  on  this  point  he  will  generally  be  guided 
by  the  opinion  expressed  by  the  head  of  the  department  in 
whose  control  the  evidence  is.'  It  is  also  in  the  discretion  of 
the  judge  by  what  evidence  he  will  require  to  be  satisfied  of 
the  objection  made  by  such  head  of  the  department.  In  soDfie 
cases  the  minister  has  attended  personally  in  court  to  raise 
the  objection.*  In  others  an  aiiidavit  from  his  secretary  or 
other  duly  authorized  subordinate  has  suiBced.*  In  another 
case  it  was  made  orally  by  a  clerk,  and  the  objection  was  over- 
ruled, but  not  apparently  on  that  ground.* 

§  21.  State  officials. — Official  transactions  between  the  heads 
of  the  departments  of  state  and  their  subordinates  are  gener- 
ally treated  as  privileged  communications.  Thus,  the  corre- 
spondence between  an  agent  of  the  government  and  the  secre- 
tary of  state,^.  or  between  a  governor  and  an  officer  under  him, 

iTotten  V.  United  States,  92  U.  S.  'Beatson  v.  Skene,  29  I*  J.  Ex.480. 

105 ;  Burr's  Trial,  186 ;  Oliver  v.  Pate,  *  Beatson  v.  Skene,  29  L  J.  Ex.  480. 

41  Ind.  132;  Hannum  v.  Belcher  town/  *a  M.  a  "  Bellerophon,"  83  L  J. 

19  Pick.  811.  Adm.  5. 

2  Beatson  v.  Skene,  29  I*  J.  Ex.  430 ;  «  Dickson  v.  Wilton,  1  F.  &  F.  419, 

McElveney  v.  Ck>nnelan,  17  Ir.  C.  L.  424. 

Rep.  55 ;  Blake  v.  Pilford,  1  M.  &  RoU  ^  Marbury  v.  Madison,   1  Craocli, 
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are  confidential  and  privileged  matters  which  will  not  be  per- 
mitted to  be  disclosed  except  to  the  legislative  branches  of  the 
government.  The  president  of  the  United  States  and  the  gov- 
ernors of  the  several  states  are  not  bound  to  produce  papers 
or  disclose  information  communicated  to  them,  when  in  their 
judgment  the  disclosure  would,  on  public  considerations,  be 
inexpedient.  And  it  seems  that  in  such  cases  secondary  evi- 
dence of  the  contents  of  state  papers  will  not  be  received.^ 

§  22.  Grand  jurors. —  Proceedings  of  grand  jurors^re  priv- 
ileged communications..  The  rule  includes  not  only  the  grand 
jurors  themselves,  but  their  stenographers  and  the  district  at- 
torney. They  are  not  permitted  to  disclose  who  agreed  to 
find  the  bill  of  indictment  or  who  did  not  agree ;  nor  to  detail 
the  evidence  on  which  the  indictment  was  founded.'  So  grand 
jurors  cannot,  at  least  in  general,  be  questioned  as  to  what 
took  place  among  or  before  them  while  acting  as  such.'  But 
perjury,  or  indeed  any  other  offense  committed  in  their  pres- 
ence, and  afterwards  made  the  subject  of  an  indictment  or  in- 
formation, is  a  very  different  matter.  The  proceedings  of  petit 
jurors  and  all  communications  to  or  by  them  acting  as  such 
are  privileged  from  investigation.  It  seems  that  any  material 
matters  in  this  connection  are  open  to  investigation  when  pub- 
lic policy  demands  it.^  But  the  evidence  of  a  grand  juror  is 
not  admissible  to  impeach  the  finding  or  explain  the  vote  of 
the  jury.* 

V.    HUSBAND  AND  WIFE. 

§  23.  In  general. —  As  a  general  rule  confidential  communi- 
cations between  husband  and  wife  belong  to  the  class  of  priv- 
ileged communications,  and  are  therefore  protected.  The  law 
provides  that  the  confidential  communications  between  hus- 
band and  wife  shall  be  kept  forever  inviolable.  Therefore, 
after  the  parties  are  separated,  whether  it  be  by  divorce  or  by 

1  Washington  v.  Scribner,  109  Mass.  75 ;  Burdick  y.  Hunt,  48  Ind.  881 ; 

487.  State  v.  Broughtbn,  7  Ired.  (N.  C.)  U 

*Com.  V.Hill,  11  Cush.  137;  State  96;   State  v.  Wood,  53  N.  H.  484; 

V.  Fassett,   16  Cona  457;    State  v.  Rocco  v.  State,  87  Miss.  857;  State  v. 

Beebe,  17  Minn.  241.  Benner,  64  Me.  267,  284. 

'  TayL  Ev.,  §  863  (4th  ed.).  »  State  v.  Baker,  20  Mo.  338 ;  Peo- 

4  United  States  v.  Charles,  2  Cranch,  pie  v.  Hulbut,  4  Denio,  133;  State!  v. 

C.  a  76;  People  v.  Young,  81  Cal.  Beebe,  17  Minn.  241;    State  v.  Ox- 

563 ;  Way  v.  Butterworth,  106  Mass.  ford,  30  Tex.  42a 
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the  death  of  one  of  them,  the  other  is  still  precluded  from  dis- 
closing any  confidential  communication  with  the  other.  This 
rule  is  founded  on  principles  of  public  policy,  which  lie  at  the 
basis  of  civil  society.  At  common  law  neither  husband  nor 
wife  could  testify  to  a  communication  of  whatever  nature, 
confidential  or  otherwise,  which  passed  between  them.  And 
neither  was  allowed  to  testify  to  matters  to  the  detriment  of 
the  other  in  any  case,  civil  or  criminal.*  Now  the  general  role 
in  civil  eases  is  that  no  person  shall  be  excluded  or  excused 
from  being  a  witness  because  he  or  she  is  the  husband  or  wife 
of  a  party,  or  of  a  person  in  whose  behalf  the  action  or  special 
proceeding  is  brought,  prosecuted,  opposed  or  defended,  except 
a  husband  or  wife  shall  not  be  compelled,  or  without  the  con- 
sent of  the  other,  if  living,  allowed  to  disclose,  a  confidential 
communication  made  by  one  to  the  other  during  the  marriage. 
Thus,  the  husband  cannot,  as  against  his  wife,  bo  permitted  to 
testify  in  regard  to  his  discussions  with  her  concerning  her 
alleged  improper  relations  with  another  man,  such  discussions 
being  communications  induced  by  the  marital  relation.'  But 
voluntary  testimony  by  a  wife  as  to  admissions  made  to  her 
husband  is  competent  when  given  in  a  prosecution  of  the  hus- 
band for  obtaining  her  money  under  false  pretenses.'  A  com- 
munication between  a  husband  and  wife  in  the  presence  of  a 
third  party  who  is  competent  to  testify  is  not  privileged.* 

All  statutes  placing  the  husband  and  wife  in  the  same  cate- 
gory as  other  witnesses  have  not  aflfected  the  prohibition  regard- 
ing confidential  communications  between  them.*  Thus,  after 
proof  of  marriage,  neither  husband  nor  wife  is  competent  to 
prove  or  disprove  that  sexual  relations  existed  between  them  ;* 
but  the  rule  is  different  where  the  issue  is  as  to  the  date  of 
the  birth  of  a  child  or  as  to  marriage.'    Death  does  not  remove 

1  South  wick  V.  South  wick,  49  N.  Y.  gomery  v.  Pickering,  116  Mass.  227; 

510.  Barker  v.  Kuhu,  88  Iowa,  395 ;  Jenny 

*  Warner   v.  Press   Pub.  Ca,   132  v.  Marble,  87  Mich.  819;  Young  v. 

N.  Y.  180,  43  N.  Y.  State  Rep.  63a  Gilman,  46  N.  H.  186;  State  v.  Mc- 

» People  V.  Lewis,  62  Hun,  622,  43  Cord,  8  Kan.  232. 

N.  Y.  State  RepL  768.  «  Murray  v.  Milnor,  12  Ch.  Div.  345 ; 

*Lyon  V.  Prouty,  154  Mass.  48a  R  v.  Lutfe,  8  East,  19a 

•United  States  v.  Jones,  82  Fed.  'Maynard  v.  Vinto,  59  Mich.  139: 
Rep.  569;  Lingo  v.  State,  29  Ga.  470;  Murray  v.  Milnor,  12  Ch.  Div.  845: 
Jones  V.  Simpson,  59  Mo.  180 ;  Robin-  Gray  v.  Gray,  39  N.  J.  Eq.  611 ;  Wash- 
son  V.  Chad  wick,  22  Ohio  St  527;  ington  v.  Bedford,  10  Lea  (Teno.), 
Cross  V.  Rutledge,  81  111.  266 ;  Mont-  246. 
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the  prohibition,*  nor  does  divorce  have  the  effect  of  unsealing 
the  lips  of  a  former  husband  or  wife  in  relation  to  such  com- 
munications.* Non-communication  between  husband  and  wife 
seems  to  be  privileged.*  It  seems  that  a  letter  written  by  a 
wife  and  delivered  to  her  husband  stating  her  reasons  for  leav- 
ing him  is  not  a  confidential  communication,*  and  in  an  action 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment, 
where  a  counter-claim  for  adultery  is  set  up,  either  party  may 
testify  in  detail  as  to  a  conversation  had  with  the  other,  whore 
it  is  competent  on  the  issue.*  Communications  made  at  the  very 
time  of  marriage  do  not  come  within  the  prohibition,**  nor  do 
those  made  before  marriage ;  ^  but  it  is  said  that  a  party  can- 
not testify  to  a  previous  marriage  for  the  purpose  of  showing 
that  a  subsequent  marriage  is  void.^  In  an  action  for  separa- 
tion either  party  may  testify  to  communications  between  them,* 
and  in  all  actions  for  divorce  either  party  may  testify  to  af- 
firmative facts  to  disprove  the  charge  of  adultery.**  Either 
party  may  testify  in  favor  of  the  other  in  such  an  action,"  but 
neither  party  can  testify  to  facts  tending  to  show  adultery  of 
the  other,**  nor  the  residence  of  the  plaintiff  at  the  time  of  the 
commission,  of  the  adultery;^'  but  it  seems  that  in  an  action 
for  divorce,  where  adultery  is  set  up  on  both  sides,  either  party 
is  competent  upon  the  issues  presented  by  the  other,  although 
incompetent  upon  the  charge  made  by  the  party  testifying.** 
In  an  action  for  criminal  conversation  the  plaintiff  may  give 
testimony  in  his  or  her  own  behalf  tending  to  prove  the  fact 
in  issue,**  and  in  such  an  action  a  divorced  husband  or  wife  is 

*  Succession  of  Wade.  21  La.  Ann.  •  Van  Tuyl  v.  Van  Tuyl,  51  Barb. 
348;  Aveson  v.  Kinnans,  6  East,  192;  235;  People  v.  Bartholf,  24  Hun,  272. 
Barnes  v.  Kamack,  1  Barb.  892 ;  Wood       '  Otis  v.  Spencer,  102  III  622. 

T.  Chetwood.  21  N.  J.  Eq.  811 ;  Ck)ffin  ^Finn  v.  Finn,  12  Hun,  339. 

V.  Jones.  13  Pick.  (Mass.)  44 ;  Robb's  »  De  Meli  v.  De  Meli,  120  N.  Y.  485 ; 

Appeal,   98  Pa.  SL  501 ;    Pillow  v.  Morrill  v.  Palmer,  68  Vt  1. 

Thomas,  57  Tenn.  120 ;  Stein  v.  Bow-  w  Steffens  v.  Steflfens,  88  N.  Y.  State 

man,  13  Pet  209 ;  French  v.  Wade,  Rep.  643 ;  Stevens  v.  Stevens,  57  Hun, 

35  Kan.  391.  490 ;  Huntley  v.  Huntley,  73  Hun,  261. 

» Chamberlain  v.  People,  23  N.  Y.  "  Bailey  v.  Bailey,  41  Hun,  424. 

85 ;  Barnes  v.  Kamack,  1  Barb.  392.  w  Col  well  v.  Colwell,  14  A  pp.  Div.  80. 

•Simon's  Case,  6  G  &  P.  382.  "Dickinson  v.  Dickinson,  63  Hun, 

*  Fowler  v.  Fowler,  83  N.  Y.  State  616. 

Rep.  746.  1*  McCarthy  v.  McCarthy,  143  N.  Y, 

•Woodrick  V.  Woodrick,  141  N.  Y.    285. 
457;  Seitz v.  Seitz,  170  Pa.  St  7L  "Woods  v.  Gledhill,  56  Hun,  220; 
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a  competent  witness  to  prove  the  offense;*  and  althongha 
wife  may  testify  against  a  husband  in  sach  an  action,  she  is 
not  a  competent  witness  to  testify  in  his  favor.'  In  all  actions 
for  separation  upon  the  ground  of  desertion,  abandonment, 
cruel  and  inhuman  treatment,  either  husband  or  wife  is  com- 
petent to  testify  against  the  other.*  In  an  action  for  bigamy 
either  party  may  testify  to  the  marriage  and  cohabitation;* 
so,  upon  the  trial  of  either  a  husband  or  wife  for  murder,  let- 
ters from  either  to  the  other  are  competent.^  The  wife  is  a 
competent  witness  against  her  husband,  who  is  charged  with 
procuring  a  miscarriage  upon  her,*  or  for  any  attempted  crime 
against  herJ 

§  24.  Marriage  —  Proof  of,  necessary.—  The  rule  of  pro- 
tection to  confidential  or  other  communications  between  hus- 
band and  wife  is  extended  only  to  lawful  marriages.  Thas, 
upon  a  trial  for  polygamy,  the  first  marriage  being  proved  and 
not  controverted,  the  woman  with  whom  the  second  marriage 
was  had  is  a  competent  witness.  But  it  is  different  if  the  first 
marriage  is  controverted.*  But  cohabitation  and  acknowledg- 
ment as  husband  and  wife  are  conclusive  against  the  parties, 
except  where  the  fact  or  the  incidents  of  marriage,  such  as 
legitimacy  and  inheritance,  are  directly  in  controversy. 

§  35.  Illustrations. —  Letters  written  by  a  husband  to  his 
wife  during  their  marriage,  having  reference  to  business  car- 
ried on  by  them,  and  showing  that  such  business  was  unprof- 
itable, are  privileged,  and  cannot  be  given  by  a  wife  in  an 
action  by  her  against  her  husband's  heirs  and  devisees.*  Bat, 
usually,  business  transactions  between  them  are  not  confiden- 
tial communications;^*  nor  are  communications  made  in  the 


Smith  V.  O'Brien,  24  N.  Y.  State  Rep. 
708. 

iWottrich  T.  Freeman,  71  N.  Y. 
601 ;  Dickerman  t.  Graves,  6  Gush. 
(Mass.)  809. 

2  Fratini  v.  Caslini.  62  Vt  273 ;  Cor- 
nelius V.  Hambay,  150  Pa.  St  359. 

estate  V.  Davidson,  77  N.  C.  522; 
Whipp  V.  State,  34  Ohio  St  87 ;  Casey 
V.  Casey,  4  Daly,  270 ;  People  v.  Mer- 
cein,  8  Paige,  47. 

*  People  V.  Wentworth,  4  Cr.  Repi 
210 


5  People  V.  Petmacky,  99  N.  Y.  415, 
2  N.  Y.  Cr.  Rep.  45a 
^  State  V.  Dyer,  59  Me.  30a 

7  Tucker  v.  State,  71  Ala.  842;  Peo- 
ple V.  Northrupp,  50  Barb.  149 ;  Turner 
v.  State,  60  Miss.  351 ;  United  States 
V.  Small  wood,  5  Cranch,  a5;  Whipp 
V.  State,  34  Ohio  St  87;  Jordan  v. 
State,  142  Ind.  442. 

8  2  Stark.  Ev.  400. 

9  Mitchell  V.  Mitchell,  80  Tex.  101. 
^^  Schaffner  y.  Renter,  37  Barb.  44 
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presence  or  hearing  of  third  persons.^  A  statement  by  a  man 
to  his  wife  that  he  had  improper  relations  with  another  woman, 
which  he  afterwards  admitted  to  be  false  and  to  have  been 
made  with  the  hope  of  inducing  a  similar  confession  from  her 
in  return,  is  not  privileged  in  an  action  by  her  for  a  separation 
on  the  ground  of  conduct  making  it  unsafe  and  improper  for 
her  to  cohabit  with  him.^  The  communications  of  husband 
and  wife,  not  made  in  the  presence  of  third  persons,  though 
they  consist  of  opprobrious  epithets,  which  would  furnish 
ground  for  divorce  as  being  intolerable  indignities,  does  not 
render  the  husband  and  wife  competent  to  testify  concerning 
them;'  and  a  husband  cannot,  after  the  death  of  his  wife,  tes- 
tify to  conversations  of  a  confidential  character  had  with  his 
wife,  even  when  he  is  contesting  the  probate  of  her  will.*  Nor 
can  a  husband  on  trial  for  a  crime,  who  has  offered  himself  as 
a  witness,  be  examined  by  the  state  as  to  any  communications 
between  his  wife  and  himself.* 

§  26.  Personal  privileges. —  !Not  all  communications  made 
between  husband  and  wife  when  alone  are  confidential.  Con- 
fidential communications  are  such  communications  as  are  ex- 
pressly made  confidential,  or  such  as  are  of  a  confidential 
nature,  or  induced  by  the  marital  relation.*  And  where  a 
husband  or  wife  to  whom  a  confidential  communication  is  ad- 
dressed makes  it  public  by  giving  it  to  another,  it  may  be  put 
in  evidence  if  otherwise  admissible.  If  the  privilege  has  once 
been  waived  by  the  parties  it  cannot  be  again  invoked.  It  is 
personal,  so  that  if  one  ever  hears  such  a  communication  he 
may  testify  to  it,  if  it  be  otherwise  admissible  in  evidence,  as 
the  confidential  character  of  the  communication  has  departed.^ 
Personal  privilege  as  to  a  confidential  communication  between 
husband  and  wife  is  not  only  available  to  the  one  called  as  a 
witness,  but  is  available  as  well  to  the  other  spouse  against 
whom  it  is  offered.®  In  many  if  not  all  the  states,  the  common- 

1  state  V.  Center,  85  Vt  885;  Troy  «Parkhurst  v.  Berdell,  110  N.  Y. 
Fertilizer  Ckx  v.  Logan,  90  Ala  825.  886, 18  N.  Y.  State  Rep.  19a 

2  Fowler  v.  Fowler,  83  N.  Y.  State  '  state  v.  Hoy t,  47  Conn.  518 ;  Peo- 
Bep.  746.  pie  v.  Hayes,  140  N.  Y.  484,  56  N.  Y. 

5  Ayere  v.  Ayere,  28  Ma  App^  97.  State  Rep.  463;  Com.  v.  Griffin,  110 

*  Maynard  v.  Vinton,  59  Mich.  139,  Mass.  181 ;  State  v.  Center,  85  Vt  886. 

60  Am.  Dee,  276.  8  People  v.  Wood,  126  N.  Y.  249,  86 

»  People  ▼.  Mullings,  88  Cal.  18a  N.  Y.  State  Rep.  952. 
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law  rule  that  husband  and  wife  cannot  be  witnesses  for  or 
against  each  other  has  been  modified  by  statute.  These  stat- 
utes make  a  husband  or  wife  of  a  person  indicted  or  accused 
of  a  crime  a  competent  w^itness,  but  neither  husband  nor  wife 
can  be  compelled  to  testify  in  such  cases  against  the  other,  tior 
can  they  disclose  a  confidential  communication  made  by  one 
to  the  other  during  their  marriage.  These  statutes  do  not  leave 
the  matter  entirely  to  the  discretion  of  the  one  who  is  a  wit- 
ness, but  the  other  party  to  the  communication,  or  if  he  is  a 
party  to  the  suit,  may  object  to  the  party's  testifying,  and, 
upon  such  objection  being  made,  the  witness  not  only  cannot 
be  compelled,  but  he  or  she  has  no  right,  to  testify  or  make 
the  disclosure.*  But  the  party  seeking  to  suppress  evidence  as 
a  privileged  communication  has  the  burden  to  show  that  such 
is  its  character.*  The  privilege  of  objecting  to  the  disclosure 
of  privileged  or  confidential  communications  is  not  available 
to  a  stranger.* 

VI.    KBS   ADJUDIOATA,   ETO. 

§  27.  In  general. —  Every  judgment  is  conclusive  proof,  as 
against  parties  and  privies,  of  facts  directly  in  issue  in  the 
case,  actually  decided  by  the  court,  and  appearing  from  the 
judgment  itself  to  be  the  ground  on  which  it  was  based,  un- 
less evidence  was  admitted  in  the  action  in  which  the  judgment 
was  delivered  which  is  excluded  in  the  action  in  which  that 
judgment  is  intended  to  be  proved.*  Thus,  all  judgments 
whatsoever  are  conclusive  proof  as  against  all  persons  of  the 
existence  of  that  state  of  things  which  they  actually  eflFect, 
when  the  existence  of  the  state  of  things  so  effected  is  a  fact 
in  issue  or  is  deemed  to  be  relevant  to  the  issue.*  The  con- 
struction of  a  contract  in  an  action  between  the  parties,  or  an 
adjudication  on  the  construction  of  a  statute,  is  conclusive  on 

1  People  V.  Wood,  136  N.  Y.  249,  86  41,  43,  44,  47;  New  Orleans  ▼.  Cit;- 
N.  Y.  State  Rep.  953;  Emmons  v.  Bar-  zens*  Bank,  167  U.  S.  871 ;  CroraweU 
ton,  109  Cal.  662.  v.  County  of  Sac,  94  U.  &  851 ;  Blair 

2  Henry  v.  New  York,  L.  R  &  W.  v.  Bartlett,  75  N.  Y.  150 ;  Rosa  N.  P. 
R  Co.,  57  Hun,  76,  32  N.  Y.  State  Rep.  128. 

16;  Heath  v.  Broadway  &  a   A.  R.  *  Green  v.  New  River  Ca,  4  T.  R 

Co.,  29  id.  267,  57  Super.   Ct  496 ;  590 ;  Key  v.  Dent,  14  Md.  80 ;  Leggett 

Sharon  v.  Sharon,  79  Cal  63a  v.  Tullervey,  14  Ex.  801 ;  Forwell  v. 

»  McNulty's  Appeal,  135  Pa.  St  210.  Great  W.  TeL  Ca,  161  UL  520,  680. 

^Stephen,   Dig.   Law  of  Ev.,  arts. 
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them  in  another  action.^  And  although,  where  the  parties 
and  the  cause  of  action  are  the  same,  the  presumption  is  that 
the  questions  presented  for  decision  were  the  same,^  the  party 
producing  the  former  adjudication  must  show  that  the  subject 
was  directly  in  issue  in  the  former  suit.' 

§  28.  Between  strangers. —  Statements  contained  in  judg- 
ments as  to  the  facts  upon  which  the  judgment  is  based  are 
deemed  to  be  irrelevant  as  between  strangers,  or  as  between  a 
party  or  privy  and  a  stranger,  except  in  the  case  of  judgments 
of  courts  of  admiralty  condemning  a  ship  or  prize,  and  other 
judgments  in  rein  by  courts  exercising  a  rightful  jurisdiction 
over  the  subject-matter.  In  the  case  of  judgments  in  rem^  i.  e.^ 
adjudications  upon  the  status  of  some  particular  subject-matter, 
the  authority  of  the  tribunal  rests  on  the  following  grounds, 
viz. :  First,  that  the  subject-matter  should  be  within  the  law- 
ful control  of  the  state  under  the  au^thority  of  which  the  tri- 
bunal acts ;  second,  that  the  sovereign  authority  of  that  state 
should  have  conferred  on  the  tribunal  jurisdiction  to  decide  as 
to  the  disposition  of  the  thing;  and  third,  that  that  tribunal 
should  act  within  its  jurisdiction.^  In  certain  instances,  also, 
judgments  as  to  the  status  or  condition  of  a  party  are  receiv- 
able in  evidence  against  third  persons,  although  they  are  not 
conclusive.  Thus,  in  an  action  against  an  executor  sued  on  a 
bond  of  his  testator,  a  commission  finding  the  testator  lunatic 
at  the  time  of  the  execution  of  the  bond  is  prima  facie  evidence 
against  the  plaintiff,  though  he  was  no  party  to  it.^  And  by 
analogy  to  the  general  rule  of  Te»  inter  alios  acta,  judgments 
and  judicial  proceedings  ifiter  alios  are  receivable  on  questions 
of  a  public  nature,  and  in  other  cases  where  the  ordinary  rules 
of  evidence  are  departed  from.  In  such  oases  the  judgment  is 
oondusive  proof  as  against  all  persons  of  the  facts  on  which  it 
proceeded,  when  such  fact  is  plainly  stated  upon  the  face  of  the 
sentence.*  ^*  Judgments  are  not  deemed  to  be  relevant  as  ren- 
dering probable  facts  which  may  be  inferred  from  their  exist- 

^  Wood  ▼.  Mayor,  eta,  73  N.  Y.  656 ;  ^  Castrique  ▼.  Imrie,  K  R.  4  Appi 

Tioga  B.  R.  Ga  ▼.  Blossburg  &  C  Gas.  414,  428;  Ward  t.  Boyce,  152 

&  a  Ga,  20  Wall  187.  N.  Y.  181. 

'Goaldv.Evaii8YilleftaR.RGa,  ^Fkulder  ▼.  Silk,  8  Gamplx  126; 

81 U.  &  526;  Packet  Ga  ▼.  Sickles,  5  Dane  y.  Lady  Kirkwall,  8  G  ft  P.  68& 

Waa  68a  «  Booth  7.  Powers,  56  N.  Y. 

*  Lawrence  ▼.  Huiit»  10  Wend.  St 
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ence,  but  which  they  neither  state  nor  decide  as  between 
strangers;  as  between  parties  and  privies  in  suits  where  the 
issue  is  different,  even  though  they  relate  to  the  same  occur- 
rence or  subject-matter;  or  in  favor  of  strangers  against  par- 
ties or  privies.  But  a  judgment  is  deemed  to  be  relevant  as 
between  strangers  if  it  is  an  admission,  or  if  it  relates  to  a  mat- 
ter of  public  or  general  interest,  so  as  to  be  a  statement" ' 
"  Foreign  judgments,  so  far  as  such  judgments  can  be  enforced 
in  this  country,  stand  upon  the  same  footing  as  domestic  judg- 
ments." The  term  "  parties "  includes  all  who  have  a  direct 
interest  in  the  subject-matter  of  the  suit,  or  have  a  right  to 
make  a  defense  or  control  the  proceedings.'  Thus,  the  record 
in  a  probate  court  finding  the  amount  due  from  a  guardian  to 
his  ward  is  admissible  against  the  sureties  on  the  guardian's 
bond.'  So  a  judgment  roll  in  an  action  against  a  city  for  per- 
sonal injuries  caused  by  an  obstruction  placed  in  a  street  by 
contractors  for  the  construction  of  a  sewer  is  conclusive  evi- 
dence in  an  action  by  the  city  on  an  indemnity  bond  from  all 
suits  against  the  city  for  damages  for  personal  injuries,  of  the 
amount  of  the  damages,  the  existence  of  the  obstruction,  and 
that  the  injured  party  was  free  from  contributory  negligence, 
where  the  contractors  and  the  sureties  on  the  bond  had  notice 
of  the  pendency  of  an  action  for  personal  injuries  and  oppor- 
tunitv  to  defend  it.* 

If  a  judgment  be  confessed  upon  a  note  professing  to  be  for 
value  received,  and  the  creditors  of  the  party  confessing  at- 
tempt to  impeach  the  judgment  by  showing  that  the  note  was 
not  given  for  value,  but  was  fictitious  and  fraudulent,  it  is  com- 
petent for  those  who  have  taken  the  judgment  to  show  what 
was  in  fact  the  consideration  for  which  the  note  was  given.' 
The  want  of  jurisdiction  will  render  void  the  judgment  of  any 
court,  whether  it  be  of  superior  or  inferior,  of  general,  limited 

1  Lazarus  v.  Phelps,  156  U.  S.  202;  p.  152;  Hates  v.  Stanton,  1  Duer,  79; 

Wallace  v.  Jones,  93  Ga.410;  Bond  1   Big.  on   Estop.,  47;  Thompson  v. 

V.  Markstrum,  102  Mich.  11 ;  Railroad  Roberts,  24  How.  (U.  &)  23a 

E<i.  Ckx  V.  Blair,  145  N.  Y.  607;  Wick-  »Ryan  ▼.  People,  165  111.  143;  Mc- 

ett  V.  Cicei-o,  152  111.  575 ;  Oceanic  a  Murtrie  v.  Black,  180  Pa  St  64 

N.  Ca  V.  Campania  T.  E.,  144  N.  Y.  «  New  York  ▼.  Brady,  151  N.  Y.  611. 

66;  Crane  ▼.  Pacific  Bank,  106  Cal.  » Harris  v.  Alcock,  10  GiU  &  J.  (Md.: 

64;  (  ompton  v.  Jestip,  167  U.  S.  1.  226;   Embden  ▼.  Lishemess»  89  Ma 

2CarK»ton   r.  Lombard,  A.  &  Co.,  578L 
149  N.  Y.  137 ;  Ruck  v.  Ruck  (1896X 
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or  local  jurisdiction,  or  of  record  or  not;  and  the  bare  recital 
of  jurisdictional  facts  in  the  record  of  a  judgment  of  any  court 
is  not  conclusive,  but  only  prima  facie  evidence  of  the  truth 
of  the  fact  recited ;  and  the  party  against  whom  a  judgment  is 
offered  is  not,  by  the  bare  fact  of  such  recitals,  estopped  from 
showing  by  aflBrmative  proof  that  they  were  untrue  and  thus 
render  the  judgment  void  for  want  of  jurisdiction.^  Some 
cases,  however,  hold  that  where  the  record  is  sufficient  to  show 
jurisdiction  it  may  not  be  disputed.^  Upon  the  ground  of 
fraud  in  procuring  it,  the  decree  or  judgment  of  a  state  court 
can  be  adjudged  void  either  in  the  courts  of  the  United  States 
or  those  of  another  state.*  Strangers  may  impeach  it  collater- 
ally by  disproving  the  facts  upon  which  it  was  predicated.* 
Collateral  as  well  as  direct  parties  may  impeach  a  void  judg- 
ment, as  when  confessed  through  fraud  and  collusion  without 
indebtedness.'  A  party  to  a  judgment  at  law  cannot  impeach 
it  collaterally  on  the  ground  that  testimony  was  false  on  which 
it  was  rendered.* 

A  party  cannot  impeach  a  judgment  on  any  ground  which 
might  have  been  relied  upon  as  a  defense  to  the  suit.^  Where 
a  collusive  judgment  comes  into  collision  with  the  interests  of 
creditors,  the}'  may  avoid  the  effect  of  it  by  showing  it  to  be 
a  nullity  as  to  themselves.  But  in  order  to  avoid  a  judgment 
in  a  collateral  proceeding  for  fraud,  the  fraud  must  be  clearly 
established.*  Where  the  jurisdiction  of  a  court  of  limited  and 
special  authority  appears  upon  the  face  of  its  proceedings,  its 
action  cannot  be  collaterally  attacked  for  mere  error.*  Thus, 
where  it  appears  from  the  records  of  an  inferior  court  that  there 

1  Bolton  V.  Jacks,  6  Robt  (N.  Y.)  166,  *  Nason  v.  Blaisdell,  12  Vt  165. 

198;  Ormsby  v.  Jacques,  12  Hun,  443 ;  »  Martin  v.  Judd,  60  111.  7a 

Bryar  v.  Bryar,  78  Fed.  Rep.  657.  «  Dilling  v.  Murray,  6  Ind.  824 ;  Ver- 

'Wetberill  v.  Stillman,  65  P&  St  planck  v.  Van  Buren,  11  Hun.  828; 

105;  Lapham  v.  Briggs,  27  Vt  26;  New  Orleans  ▼.  Citizens*  Bank,  167 

Lincoln  v.  Tower,  2  McLean,  478;  U.  a  871. 

Wescottv.  Brown,  18  Ind.  88;  Lake  'Stilwell  v.  Carpenter,  59  N.  Y.414; 

County  V.  Piatt,  79  Fed.  Rep.  567.  Smith  v.  Nelson,  62  N.  Y.  286 ;  Fuller 

'Amory   v.   Amory,  3  Biss.   266;  v.  Smith,  5  Jones  (N.  C),  Eq.  192; 

Hampton  v.  McConnel,  8  Wheat  234 ;  Chadwick  v.  Gulf  a  L.  &  J.  Co.,  4i> 

Engel  V.  Scheuerman,  40  Ga.  206,  2  La.  Ann.  757. 

•^m.  Rep.  578;  Sanford  v.  Sanford,  ^Hulverson T.Hutchinson, 89 Iowa, 

28CoDa  6;  Lawrence  v.  Stearns,  79  816. 

Fed.  Rept  87a  »  Shaver  ▼.  Shell,  24  Ark.  122. 
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was  evidence  before  it  tending  to  show  the  existence  of  the 
facts  necessary  to  give  it  jurisdiction,  and  that  such  evidence 
was  adjudged  sufficient,  such  judgment  cannot  be  impeached 
or  contradicted  in  an  action  in  another  court.*  Where  the 
court  has  deliberately  examined  and  settled  a  legal  question  in 
one  suit,  it  Will  not  afterward  listen  to  an  argument  of  the 
same  q[uestion,  although  it  arises  in  another  suit  between  dif- 
ferent parties.*  One  who  is  vouched  or  notified  to  come  in  and 
defend  a  title  is  bound  by  the  judgment  equally,  whether  he 
appeared  or  not.'  A  judgment  rendered  in  a  cause  to  which 
the  heirs  only  were  parties  is  not  binding  upon  the  adminis- 
trator of  the  estate.^  So  an  action  and  judgment  between  two 
persons  cannot  bind  or  aflfect  a  third  person  who  could  not  be 
admitted  to  make  a  defense,  to  examine  witnesses,  or  to  appeal 
from  the  judgment.*  A  decree  for  the  sale  of  the  estate  of  a 
decedent  or  lunatic  for  the  payment  of  debts  is  a  decree  in 
rerriy  and  the  creditors  are  bound  by  it,  though  not  parties  to 
the  proceeding.*  It  is  said  that  when  suit  is  brought  against 
a  surety  for  a  debt  from  which  the  principal  has  been  dis- 
charged by  a  court  of  competent  jurisdiction,  the  surety  is  en- 
titled, upon  proof  of  the  fact  of  a  valid  discharge,  to  rely  upon 
the  judgment  of  discharge  as  an  estoppel,  and  that  this  is  to  be 
regarded  as  an  exception  to  the  general  rule  of  res  inter  altos 
<iota?  Where  reputation  is  admissible  in  evidence,  a  verdict 
between  strangers  may  be  also,  as  on  the  question  of  pedigree.* 
And  the  record  in  a  chancery  cause  is  evidence  to  prove  a  link 
in  a  chain  of  title  though  the  opposite  party  was  not  a  party 
in  that  cause.*  A  judgment  is  always  evidence  of  the  fact  that 
such  a  judgment  was  rendered,  and  of  the  legal  consequences 
resulting  therefrom,  whether  the  person  against  whom  it  is 

1  Sheldon  t.  Wright,  5  N.  Y.  497.  SLalham  v.  WisiraU,  S  IrecL  (N.  G) 

3  Teal  y.  Wood  worth,  8  Paige,  470.    Eq.  294;  MeClasky  v.  Barr,  79  Fed. 
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Stevens  v.  Melcher,  152  N.  Y.  551 ;  Gathe  ▼.  Boussard,  49  La.  Ann.  81& 
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offered  was  a  party  to  the  action  in  which  it  was  rendered  or 
not.^ 

In  an  action  against  a  prior  indorser  of  a  note  by  a  subse- 
quent indorser,  who  had  paid  a  judgment  obtained  upon  the 
note  by  the  holder  against  all  the  indorsers,  the  record  of  that 
judgment  will  be  conclusive.*  But  an  unsatisfied  judgment 
against  the  maker  of  a  note  is  no  bar  to  an  action  against  the 
indorser.'  A  judgment  against  an  agent  does  not  bar  a  judg- 
ment against  the  principal  for  the  uncollected  balance.*  But 
a,  judgment,  though  not  satisfied,  obtained  against  a  deputy 
sheriff  in  an  action  of  trover  for  the  wrongful  attachment  and 
conversion  of  certain  goods,  was  held  to  be  a  bar  to  a  subse- 
i^jnent  action  of  trespass  for  the  same  goods  against  the  plaint- 
iff in  the  writ  of  attachment  by  whose  direction  the  officer 
attached  the  goods.*  It  is,  however,  held  that  where,  in  an 
action  against  the  sheriff  for  the  negligence  of  his  deputy, 
judgment  is  recovered  against  him  by  default,  this  judgment 
is  not  conclusive  against  the  deputy  in  another  action  brought 
upon  his  bond  for  the  faithful  discharge  of  his  duty,  but  he 
may  make  any  defense  which  the  sheriff  could  have  made  in 
the  first  suit.®  Where  parties  join  in  a  bond  of  indemnity  as 
principal  and  sureties,  they  are  in  privity  of  contract  with  each 
other,  and  are  to  be  regarded  and  treated,  quoad  the  contract, 
and  the  rights  and  liabilities  connected  with  and  growing  out 
of  it,  as  one  person.' 

A  recovery  against  the  principal,  for  his  defalcations  as  the 
officer  of  an  incorporated  company,  is  not  evidence  against  the 
surety  on  his  official  bond,  either  of  the  fact  of  embezzlement 
or  of  the  amount  embezzled.^  A  judgment  against  one  joint 
trespasser  is  no  bar  to  a  suit  against  another  for  the  same 
trespass.  Nothing  short  of  full  satisfaction,  or  that  which  the 
law  must  consider  as  such,  can  make  such  judgment  a  bar.^ 

« 
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When  a  contract  is  several  as  well  as  joint,  a  judgment  against 
one  is  no  bar  to  a  subsequent  action  against  all,  until  satisfied.^ 
Judgment  against  a  party  in  one  capacity  is  not  resjtuiicata 
against  him  acting  in  another.^  Distributees  are  concluded  by 
a  decree  between  tbe  administrator  and  an  adverse  claimant 
as  to  the  title  of  chattels  held  by  the  intestate.'  But  a  judg- 
ment against  an  administrator  is  conclusive  only  as  to  the  per- 
sonalty.^ A  judgment  for  or  against  an  heir  or  devisee  has  no 
effect  upon  an  administrator  or  executor.*  A  judgment  against 
the  ancestor  in  his  life-time  only  binds  the  heir  when  it  can- 
not be  paid  out  of  the  personal  estate  of  the  ancestor.*  A  judg- 
ment recovered  by  an  executor  is  no  bar  to  an  action  for  the 
same  cause  by  an  administrator  de  bonis  non; '  and  a  judgment 
against  the  administrator  de  bonis  non  of  a  debtor  is  no  evi- 
dence of  the  debt  as  against  the  representatives  of  the  admin- 
istrator-in-chief.^  A  judgment  on  the  merits  against  a  master, 
in  an  action  of  trespass,  fo/  the  act  of  his  servant,  is  a  bar  to 
an  action  against  the  servant  for  the  same  act.*  He  who  in- 
termeddles with  property  in  litigation  does  it  at  his  peril,  and 
is  as  conclusively  bound  by  the  results  of  the  litigation,  what- 
ever they  may  be,  as  if  he  had  been  a  party  to  it  from  the 
outset."  The  assignee  of  a  litigated  right  cannot  claim  to  be 
a  stranger  to  the  suit  pending."  One  cannot  be  a  privy  in  es- 
tate to  a  judgment  or  decree,  unless  he  derives  his  title  to  the 
property  in  question  subsequent  to  and  from  some  party  who 
is  bound  by  such  judgment  or  decree."  By  privies  are  meant 
persons  who  are  represented  by  the  parties,  and  claim  under 
them  or  in  privity  with  them,  who  have  mutual  or  successive 
relationship  to  the  same  right  or  thing. ^'  A  judgment  is  con- 
clusive as  an  estoppel  only  between  the  same  parties,  and 
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where  the  parties  are  mutaally  bound.^  Parol  evidence  is  ad- 
missible to  show  that  the  demand  in  the  second  suit  was  not 
recovered  for  in  the  first.* 

Where  the  defendant  sets  up  a  counter-claim  exceeding  the 
plaintifTs  demand,  and  succeeds  in  his  defense,  but  does  not 
pray  for  or  obtain  judgment  for  the  excess  of  his  counter-claim 
over  the  plaintiff's  claim,  he  cannot  sue  for  such  excess  in  a 
separate  action.*  A  judgment  may  not  only  be  evidence,  but  * 
conclusive  evidence,  in  relation  to  some  point,  and  still  be  no 
bar,  technically  speaking,  to  a  second  action ;  ^  for  a  judgment 
is  not  technically  conclusive  of  any  matter  if  the  matter  is  not 
such  that  it  had  of  necessity  to  be  determined  before  the  judg- 
ment could  have  been  given.*  But  any  matter  regularly  de- 
termined, in  whatever  form,  by  a  competent  tribunal,  is  not 
open  to  inquiry  in  any  other  proceeding  between  the  same 
parties.*  In  a  second  action  for  a  continued  trespass,  the  judg- 
ment is  evidence,  but  not  conclusive  evidence,  of  title.^  A 
former  judgment  in  a  civil  action  is  not  conclusive  iir  a  penal 
action  between  the  same  parties,  though  the  same  question  is 
litigated."  A  judgment  for  one  instalment  of  the  purchase- 
money  prevents  the  defendant  from  setting  up  the  same  de- 
fense to  a  suit  for  another  instalment.*  A  judgment  in  favor 
of  the  claimant,  on  a  trial  of  the  right  of  property  in  goods 
seized  on  execution,  is  no  bar  to  an  action  for  the  tort  com- 
mitted by  taking  the  property  under  such  execution.*®  A 
judgment  for  the  defendant,  in  an  action  of  tort  for  a  false 
representation  of  soundness  on  an  exchange  of  horses,  is  a  bar 
to  a  subsequent  action  on  contract  on  the  defendant's  promise, 
at  the  time  of  the  exchange,  that  bis  horse  was  sound.**  So  a 
judgment  in  trover,  not  appealed  from,  will  bar  an  action  in 
asiumpdt  for  the  same  goods."  A  question  of  law  once  de- 
cided in  a  cause  is  the  law  of  the  case  in  all  subsequent  pro- 

*  Myera  ▼.  County  of  Johnson,  14       ^  Hyatt  ▼.  Bates,  85  BarU  308,  40 
Iowa,  47.  N.  Y.  164 

3  MarceUus  ▼.  Countryman,  65  Barb.  '^  Ni vin  v.  Stevens,  5  Harr.  ( Del)  27a 

(N.  Y.)  201,  8  Riker  v.  Hooper.  85  Vt  457. 

*  Inslee  v.  Hampton,  11  Hun,  156b  ^  French  v.  Howard,  14  Ind.  455. 
« Spencer  ▼.  Dearth,  48  Vt  9a  ^^  Lenoir  v.  Wilson,  86  A1&  600. 
•Niday  v.  Harvey,  9  Gratt  (Va.)  n  Norton  v.  Doherty,  3  Gray,  872. 

454;  Honter  v.  Davis,  10  Ga.  4ia  ^  Union  B.  R.  Co.  v.  Traube,  59  Ma 

855.. 
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ceedings  therein.^  The  fact  that  an  appeal  has  been  taken  to 
another  court  does  not  affect  the  conclusive  nature  of  the  judg- 
ment as  a  bar  while  it  remains  unreversed.*  If  the  merits  of 
a  case  have  been  once  passed  upon,  on  demurrer,  the  judgment 
is  binding  upon  the  parties  in  a  subsequent  suit,  and  may  be 
pleaded  in  bar.'  A  decree  dismissing  a  bill  upon  the  merits 
is,  until  reversed,  a  bar  to  a  new  bill  between  the  same  parties 
*for  the  same  cause  of  action.*  A  judgment  entered  by  consent 
of  the  parties  has  the  same  force  and  effect  as  any  other.*  ^Thus, 
a  judgment,  as  well  by  confession  as  otherwise,  is  conclusive, 
while  it  is  in  force,  as  to  everything  that  might  have  been 
pleaded  or  given  in  evidence  in  defense.* 

§  29.  Not  pleaded. —  If  a  judgment  is  not  pleaded  by  way  of 
estoppel  it  is,  as  between  the  parties  and  privies,  deemed  to  be 
a  relevant  fact  whenever  any  matter  which  was  or  might  have 
been  decided  in  the  action  in  which  it  was  given  is  in  issue,  or 
IS  deemed  to  be  relevant  to  the  issue  in  any  subsequent  pro- 
<;eeding.  Such  a  judgment  is  conclusive  proof  of  the  facts 
which  it  decides,  or  might  have  decided,  if  the  party  who  gives 
-evidence  of  it  had  no  opportunity  of  pleading  it  as  an  estoppel.* 

§  30,  Defenses. —  The  party  against  whom  a  judgment  is 
•offered  as  evidence,  not  as  a  counter-claim,  may  prove  that  the 
court  which  gave  it  had  no  jurisdiction  of  the  subject-matter,® 
or  of  the  parties,^  unless  the  judgment  itself  recite  matters 
which  establish  or  confer  jurisdiction.^®    When  such  recitals 

1  Table  Mountain  Co.  v  Stranahan,  8  Kuowles  v.  Gas  Light  Co.,  19  Wall. 
21  Cal.  548;  Oakley  v.  Aspinwall,  13  58;  Child  v.  Powder  Works,  45  N.  R 
N.  Y.  500;  Furnissv.  Ferguson,  34  id.  547;  Pelton  v.  Platner,  13  Ohio  St 
485.  209 ;  Gil  man  v.  Gilman,  120  Mas&  26: 

2  Harris  V.  Hammond,  18  How.  Pr.  Lapham  v.  Briggs,  27  Vt  26;  Mc- 
(N.  Y.)  123;  Tyler  v.  Willis,  13  AbU  Keever  v.  Ball.  71  Ind.  898;  Tyler  r. 
Pr.  (N.  Y.)  369,  35  Barb.  213.  Defrees,    11    Wall.   331;    Shroyer  v. 

*  Robinson  v.  Howard,  5  Cola  428;  Richmond,  16  Ohio  St  455;  Noble  v. 
Bouchaud  v.  Dias,  3  Denio,  238.  Oil  Co.,  79  Pa.  St  354. 

*  Durant  v.  Essex  Co.,  7  Wall.  107 ;  ^  state  v.  Fleak,  54  Iowa,  429 ;  East- 
Black  V.  Black,  27  Ga.  30;  Holmes  v.  erly  v.  Goodwin,  85  Conn.  273;  Nap- 
Eemsen,  7  Johna  Ch.  286.  ton  v.  Leaton,  71   Ma  858;  Hill  v. 

*  Richmond,  etc.  R.  Co.  v.  Shippen,  Mendenhall,  21  Wall.  453;  Penobscot 
2  Patt  &  H.  (Va.)  327 ;  French  v.  Shot-  R  R.  Ca  v.  Weeks,  52  Ma  456 ;  Need- 
well,  5  Johns.  Ch.  555.  ham  v.  Thayer,  147  Mass.  536 ;  Gay  v. 

6 Moore   v.   Barclay,  23    Ala.  739;  Smith,  38  N.  H.  171;  Parish  v.  Parish, 

Miller  v.  Earle,  24  N.  Y.  110.  82  Ga.  653 ;  Price  v.  Ward,  25  N,  J.  L 

*  Krekler  v.  Ritter,  62  N.  Y.  372 ;  285 ;  Hanson  v.  Wolcott,  19  Kan.  207. 
RosaN.  P.  205.  wWyatt  v.  Rambo,   29   Ala.   510; 
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appear  they  will  probably  bind  domestic  tribunals,  and  forbicS 
a  collateral  attack,^  and  are  conclusive  as  to  jurisdiction  in  in- 
terstate judgments.-  He  may  show  that  it  was  a  fictitious- 
suit,  or  that  it  has  been  reversed,  or,  if  he  is  a  stranger  to  ity 
that  it  was  obtained  by  fraud  or  collusion,  to  which  neither  he 
nor  any  person  to  whom  he  is  privy  was  a  party.* 

§  31.  Surrogate's  decree. —  In  an  action  to  set  aside  a  deed 
on  the  ground  of  the  mental  incapacity  of  the  grantor  at  the 
time  of  its  execution,  the  decree  of  the  surrogate  refusing  to 
admit  to  probate  the  will  of  the  grantor,  executed  the  same 
day  as  the  deed,  under  the  objection  of  the  grantee  that  the 
executor  was  mentally  incompetent  to  make  such  will,  is,  while 
prima  facie  evidence  of  the  matters  adjudged  in  it,  not  abso- 
lutely conclusive  as  an  estoppel  against  such  grantee.* 

§  32.  Judgment  in  criminal  case  not  evidence  in  civil  case» 
A  verdict  and  judgment  in  a  criminal  case  cannot  be  given  in 
evidence  in  a  civil  action  to  establish  the  facts  upon  which  it 
is  rendered,*  nor  the  fact  on  which  the  conviction  must  have 
proceeded;^  nor  is  the  judgment  of  acquittal  evidence  in  his 
favoc,  for  the  parties  are  not  the  same.^  It  has  been  said  that 
the  presumption  of  probable  cause  in  an  action  for  malicious 
prosecution,  arising  from  plaintiffs  conviction  on  the  charge 
brought,  may  be  rebutted  by  proof  of  any  facts  depriving  the 
conviction  of  any  probative  effect, —  as,  that  it  was  had  under 
a  misapprehension  by  the  convicting  court  as  to  the  law  ap- 
plicable to  the  facts  in  the  case.^  A  verdict  of  a  coroner's 
jury  has  been  held  to  be  evidence  in  an  action  on  a  life  insur- 
ance policy  on  the  life  of  the  person  upon  which  such  verdict 
was  rendered.* 

Penobscot  R  R  Ca  v.  Weeks,  52  Me,  Rep.  458,  76  Hun,  98 ;  Hayes  Succes- 

456;  Coit  v.  Haven,  80  Conn.  190, 197;  sion,  49  La.  Ann.  742;  People  v.  Me- 

McCauley  t.  Fulton,  44  Cal.  355 ;  Smith  dart,  166  111.  348. 

V.  Wood,  37  Tex.  616.  « People    v.  Rohrs,  49    Hun,   150; 

1  Wilcher  v.  Robertson,  78  Va.  616.  Stone  v.  United  States,  167  U.  a  178. 

'Thompson  v.  Emmert,  4  McLean,  ^Castrique  v.  Imrie,  L.  R  4  App. 

96;  Pritchett  v.  Clark,  4  Harr.  (Del.)  Cas.  414,  434 ;  Tayl.  Ev.,  §  1505 ;  Stark. 

280 ;  Wescott  v.  Brown,  18  Ind.  88 ;  Ev.   361    (4th    ed.) ;    2    Phil   Ev.   27 

Lapham  v.  Briggs,  27  Vt  26 ;  Thorn  (10th  ed.). 

V.  Salmonson,  87  Kan.  441.  'Tayl.  Ev.,  §  1505;  Stark.  Ev.  332 

'2   PhiL    Ev.    85;    Mandeville    v.  (4th  ed.) ;  Masc.  Prob.  Concl.,  34,  n.  1. 

Reynolds,  68  N.  Y.  528 ;  Verplanck  v.  8  Meher  v.  Dobbs,  47  Neb.  863. 

Van  Buren,  76  id,  247.  9  Fein  v.  Covenant  Mut.  Ben.  Ass'n, 

*  Baxter  v.  Baxter,  57  N.  Y.  State  60  111.  App.  274;  Southern  R  Ca  v. 
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§  33.  Parol  evidence  to  explain  judicial  records.—  Judi- 
cial records  import  verity  on  their  face,  and  parol  evidence  is 
inadmissible  to  vary,  contradict  or  explain  tbem.^  Thus,  parol 
evidence  cannot  be  given  to  contradict  recitals  in  a  record  as 
to  appearance  of  parties  and  the  like ;  ^  the  recitals  as  to  the 
return  of  an  officer ; '  or  that  no  demand  was  made  before  ac- 
tion;* or  that  no  fraud  was  shown  on  the  trial;*  or  that  com- 
missioners held  no  meeting  when  their  report  shows  that  they 
did.*  Parol  evidence  may,  however,  be  given  to  show  what 
was  litigated  upon  the  trial,  but  it  must  be  consistent  with  the 
record  and  cannot  be  admitted  to  contradict  it.^  Thus,  parol 
evidence  cannot  be  given  to  show  that  no  witnesses  were 
sworn  or  hearing  had,^  or  that  no  notice  has  been  given  where 
the  record  shows  that  there  has  been.*  But  parol  evidence 
may  be  given  to  show  that  a  judgment  for  defendant  "  was 
admitted  without  prejudice  ;"^^  or  as  to  whether  or  not  the 
merits  were  inquired  into  in  a  prior  suit  for  the  same  cause;" 
or  that  no  proof  was  offered  to  support  the  plea  of  former  ac- 
tion pending. ^^  In  an  action  on  a  judgment  the  defendant 
may  allege  and  prove  the  illegality  of  the  judgment,  etc."  Al- 
though domestic  judgments  cannot  be  impeached  collaterally," 
on  direct  proceedings  the  same  facts  can  be  shown  as  would 
vacate  an  interstate  or  foreign  judgment  on  collateral  attack.** 
Parol  evidence  may  be  given  to  show  the  facts  for  the  pur- 
pose of  amending  a  record,^*  and  for  the  purpose  of  showing 

Bonknight,  30  L.  R  A,  823;  Gushing    C.irleton  v.  Lombard,  A,  &  Ca,  149 
T.  Friendship,  89  Me.  525.  N.  Y.  137 ;  Embden  v.  Lishernese,  89 

1  Townsend  v.  Fotenot,  42  La.  Ann.    Me.  578^ 

890 ;  Tynan  v.  Weinhard,  152  111.  598 ;        8  Gallup  v.  Smith,  59  Conn.  854. 
Tacoma  v.  Tacoma  L.  &  W,  Co.,  16        ^  Marrow  v.  Brinkley,  85  Va.  55b 

Wash.  28a  w  Ostrander  v.  Scott,  161  111.  339. 

2  Bentley  v.  Brown,  123  Ind.  552.  "  Davis  v.  Davis,  108  N.  CL  501. 

3  Davis  V.  Sawyer,  12  N.   H.  179 ;  12  Lorillard  v.  Clyde,  122  N.  Y.  41. 
State  V.  Main,  69  Conn.  12a  13  Lazarus  v.  McGuirk,  42  La.  Ana 

<  Williams  v.  Lewis,  121  Ind.  344  194. 

*  Case  V.  Gordon,  33  Mo.  App.  597 ;  "  Harris  v.  McClanahan,  1 1  Lea,  181 ; 

People  V,  Hoas,  79  Mich.  449.  Mussey  v.  White,  58  Vt  45;  Spottsv. 

6  Quick  V.  River  Forest,  180  111.  328 ;  Com.,  85  Va.  631 ;  Hardy  v.  Beaty,  84 
Brooks  V.  Mayor  of  New  York,  57  Tex.  562. 

Hun,  104,  82  N.  Y.  State  Rep.  559.  i»  Carleton  ▼.  Bickford,  13  Gray,  591 ; 

7  Lorillard  v.  Clyde,  122  N.  Y.  41,  Thompson  v.  Whitman,  18  Wall.  4o7; 
33  N.  Y.  State  Rep.  803 ;  Equitable  Needham  v.  Thayer,  147  Maas.  536b 
Trust  Ca  v.  Smith,  77  Fed.  Rep.  677 ;       i^  Davis  v.  Sawyer,  62  N.  H.  179, 
Curry  v.  Wyborn,  12  App.  Div.   1; 
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that  the  court  had  no  jurisdiction.^  So  where  the  record  ift 
silent  as  to  the  precise  claim  upon  which  the  judgment  waft 
predicated,  it  may  be  shown  by  reference  to  the  pleadings  or 
by  parol,  as  to  identify  the  note  on  which  it  was  rendered.* 
The  parties  to  a  judgment  may  be  identified  by  parol.  So 
may  the  day  of  adjudication ; '  the  evidence  given  on  the  issue ;  * 
upon  what  issue  the  verdict  was  based  ;^  and  that  the  causes 
of  action  are  the  same.  A  judgment  in  partition  is  compe- 
tent evidence  for  or  against  both  parties  and  strangers^  as  con- 
stituting a  part  of  the  chain  of  title.*  Such  a  judgment  set- 
ting oflf  to  one  a  portion  of  property  claimed  in  common  with 
others  is  equivalent  to  a  quitclaim  deed  from  the  other  par- 
ties to  the  suit  of  their  respective  interests,  and  is  competent, 
though  not  conclusive,  evidence  in  his  behalf,  although  the 
other  parties  were  not  parties  to  the  suit.^ 

VII.    ESTOPPEL. 

§34.  Pleading  necessary  when.  —  Sir  J.  Stephen,  in  his 
Digest  of  the  Law  of  Evidence,®  states  the  rules  of  estoppel  as 
follows:  "When  one  person,  by  anything  which  he  says  or 
does,  or  abstains  from  doing  or  saying,  intentionally  causes  or 
permits  another  person  to  believe  a  thing  to  be  true,  and  to 
act  upon  such  belief  otherwise  than  but  for  that  belief  he 
would  have  acted,  neither  the  person  first  mentioned  nor  his 
representative  in  interest  is  allowed,  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  representative  in  in- 
terest,  to  deny  the  truth  of  that  thing."  *  "  When  any  person 
under  a  legal  duty  to  any  other  person  to  conduct  himself  with 
reasonable  caution  in  the  transaction  of  any  business  neglects 
that  duty,  and  when  the  person  to  whom  the  duty  is  owing 
alters  his  position  for  the  worse  because  he  is  misled  as  to  the 
conduct  of  the  negligent  person  by  a  fraud,  of  which  such  neg- 

iLarocque  v.  Harvey,  57  Hud,  336,  «Gage  v.  Gandy,  141  III.  215. 

32  N.  Y.  State  Rep.  415.  ?  McDonald  v.  Hannah,  61  Fed.  Rep. 

>  Hampton  v.  Dean,  4  Tex.  455;  73. 

Parker  v.  Thompson,  3  Pick.  (Mass.)  «  Arts.  102-105. 

429.  9  Barnard  v.  Campbell,  55  N.  Y.  466, 

'Packet  Ca  v.  Sickles,  5  Wall.  502.  4B2;  Rice  v.  Barrett,  116  Masa  819; 

estate  T.  Thompson,  10  Iowa,  200.  Zuchtraan  v.  Roberts,  100 id.  63,  54» 

*  Washington  &   C.  a  P.  Ckx   v. 
Sickles,  24  How.  (U.  &.)  383. 
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lect  is  in  the  natural  course  of  things  the  proximate  cause,  the 
negligent  person  is  fiot  permitted  to  deny  that  he  acted  in  the 
manner  in  which  the  person  was  led  by  such  fraud  to  believe 
him  to  act."  ^  "  No  tenant  and  no  person  claiming  through  any 
tenant  of  any  land  or  hereditament  of  which  he  has  been  led 
into  possession,  or  for  which  he  has  paid  rent,  is,  till  he  has 
given  up  possession,  permitted  to  deny  that  the  landlord  had, 
at  the  time  when  the  tenant  was  let  into  possession  or  paid  the 
rent,  a  title  to  such  land  or  hereditament;^  and  no  person 
who  came  upon  any  land  by  the  license  of  the  person  in  pos- 
session thereof  is,  whilst  he  remains  on  it,  permitted  to  deny 
that  such  person  had  a  title  to  such  possession  at  the  time 
when  such  license  was  given."*  "No  acceptor  of  a  bill  of  ex- 
change is  permitted  to  deny  the  signature  of  the  drawer  or 
his  capacity  to  draw,  or,  if  the  bill  is  payable  to  the  order  of 
the  drawer,  his  capacity  to  indorse  the  bill,  though  ho  may 
deny  the  fact  of  the  indorsement;*  nor,  if  the  bill  be  drawn 
by  procuration,  the  authority  of  the  agent,  by  whom  it  pur- 
ports to  be  drawn,  to  draw  in  the  name  of  the  principal,' 
though  he  may  deny  his  authority  to  indorse  it."  *  "  No  bailee, 
agent  or  licensee  is  permitted  to  deny  that  the  bailor,  princi- 
pal or  licensor,  by  whom  any  goods  were  intrusted  to  any  of 
them  respectively,  was  entitled  to  those  goods  at  the  time 
when  they  were  so  intrusted;  provided  that  such  bailee, agent 
or  licensee  may  show  that  he  was  compelled  to  deliver  up  any 
such  goods  to  some  person  who  had  a  right  to  them  as  against 
his  bailor,  principal  or  licensor,  or  that  his  bailor,  principal  or 
licensor  wrongfully,  and  without  notice  to  the  bailee,  agent  or 
licensee,  obtained  the  goods  from  a  third  person  who  has 
claimed  them  from  such  bailee,  agent  or  licensee."^ 

1  Pickard  v.  Sears,  6  A.  &  E  469,  289,  292 ;  Glynn  v.  George,  20  N.  H. 

474;  Freeman  v.  Cooke,  2  Ex.  661;  114. 

Howard  v.   Hudson,  2  K  &  6.   1;  « Garland  ▼.  Jacomb,  L.  R  8  Ex.  216. 

Chapman  v.  Rose,  56  N.  Y.  187,  140;  ^Sanderson  v.  Coleman,  4  M.  &  G. 

Putnam  v.  Sullivan,  4  Mass.  45,  53.  209. 

2 Doe  V.  Bart»n,  11  A.  &  R  307;  ^Robinson  v.  Yarrow, 7 Taunt  455; 

Doe  V.  Smyth,  4  M.  &  S.  847 ;  Doe  v.  1  Parsons  on  Notes  &  Bills,  ch.  9,  §  5, 

Pegg,  1  T.  R.  760 ;  Miller  v.  Long,  99  p.  320. 

Mass.  13 ;  Haws  v.  Shaw.  100  id.  187 ;  7  Dixon  v.  Hammon,  2  B.  &  A.  813 : 

Whalin  v.  White,  25  N.  Y.  462,  46a  Crossley  v.  Dixon,  10  H.  L.  G  293; 

»Doe  V.  Bay  tup,  3  A.  «fe  E.  188;  Gosling  v.  Birnie,  7  Bing.  389 ;  Hard- 
Kinsman  v.  Parkhurst,  18  How.  (U.  S.)  man  v.  Wilcox,  9  id.  382;  Biddle  v. 
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Estoppels  are  of  three  kinds :  ^  1.  By  matter  of  record.  2.  By 
deed.  Coke  (in  loc.  cit.)  says  "matter  in  writing,"  but  it  is 
clear  that  "deed"  was  meant;  and  in  our  old  books  the  word 
"writing"  is  constantly  used  in  that  limited  sense.  3.  By 
matter  in  pais?  Eules  regulating  the  conclusive  effect  upoi> 
the  parties  and  privies  thereto  of  the  recitals  in  a  deed  come 
under  the  law  of  real  property,'  and  will  not  be  discussed  here. 
Thus,  in  general,  estoppels  affect  only  the  parties  and  privies  to 
the  acts  which  work  the  estoppel ;  and  strangers  are  not  bound 
by  them  and  cannot  take  advantage  of  them.*  Yet,  when  the 
record  of  an  estoppel  runs  to  the  disability  of  legitimation  of 
the  person,  strangers  shall  both  take  the  benefit  of,  and  bo 
concluded  by,  that  record,  as  in  case  of  outlawry,  excommuni- 
cation, profession,  attainder  of  praemunire,  of  felony,  etc.*  But 
a  record  concerning  the  name,  quality  or  condition  of  the  per- 
son has  not  this  effect.  Modern  policy  admits  the  witness^ 
but  excludes  portions  of  his  evidence,  on  the  ground  that  wit- 
nesses £^re  usually  competent,  but  much  relevant  evidence  is 
not.  Kefusal  to  hear  evidence  is  quite  as  clumsy  as  refusing 
to  hear  a  witness.*  It  seems  that  conflicting  estoppels  neutral- 
ize each  other,  or,  as  our  books  express  it,  "  estoppel  against 
estoppel  doth  put  the  matter  at  large."  ^  The  American  rul& 
seems  to  be  that  whenever  one  person,  either  intentionally  or 
with  gross  negligence,  by  statement  or  conduct,  causes  or  al- 
lows another  person  to  believe  a  certain  fact  or  facts  to  be 
true,  it  will  not  be  permitted  to  the  person  first  mentioned 


Bond,  34  L.  J.  Q.  B.  187;  Wilson  v. 
Anderton.  1  R  &  Ad.  450 ;  Rogers  v. 
Weir,  34  N.  Y.  463 ;  King  v.  Richards, 
6  Whart  418,  421. 

1  Ca  Litt,  352a;  2  Smith's  L.  C.  657 
(5th  ed.). 

2  The  Ottumwa  Belle,  78  Fed.  Rep. 
64a 

'Bigelow  on  Estop.,  801,  821;  1 
Greenl.  Ev..  §§  23-26;  2  WharL  Ev., 
g§  1039,  1043;  Johnson  v.  Thompson, 
129  Mass.  398;  Girard  v.  Bradstreet, 
4  Rev.  Leg.  276 ;  Smith  ▼.  Graham, 
34  Mich.  302;  Shevlin  v.  ^helen,  41 
Wia  88 ;  Carver  v.  Jackson,  4  Pet  1, 
83;  Millard  v.  McMullin,  68  N.  Y. 
345;  Glasglow  v.  Baker,  72  Mo.  441; 


Smith  V.  Penny.  44  Cal.  161;  Gould- 
smith  V.  Coleman,  57  Ga  425 ;  Manu- 
facturing Ca  V.  Elizabeth,  42  N.  J.  L. 
249;  Noble  v.  Cope,  50  Pa.  St  17; 
Polk  V.  Chaison,  72  Tex.  500. 
*  Co.  Litt  352a. 

6  Co.  Litt  3526. 

«  1  Greenl.  Ev.,  §§  22,  23,  n.,  27. 204- 
210;  4  Kenfs  Com.,  2G1,  n. ;  Jones  v. 
Sasser,  1  Dev.  &  Bat  (N.  C.)  452,  464 ; 
Blake  v.  Tucker,  12  Vt  89,  44 ;  Pelle- 
treau  v.  Jackson.  11  Wend.  110,  117; 
Mills  V.  Graves.  38  111.  455, 

7  Co.  Litt  3526;  2  Smith's  L  C.  660- 
(5th  ed.) ;  R  v.  Haighton,  1  E.  &  B. 
506. 
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to  deny  the  truth  of  such  fact  or  facts  in  any  suit  between 
fiuch  persons  or  their  representatives  in  legal  interest;  *  where 
the  party  claiming  such  estoppel,  or  his  predecessor  in  legal 
interest,  was  expected  to  act  upon  such  representation,  and  did 
in  point  of  fact  so  act  without  negligence  or  bad  faith ; '  if  the 
party  is  or  may  be  prejudiced  by  the  denial.' 

With  respect  to  estoppels  bj'^  pleading,  a  party  who  does 
not  plead  within  the  time  required  by  law  is  taken  to  confess 
that  his  adversary  is  entitled  to  judgment.  So  a  party  may, 
by  resorting  to  one  kind  of  plea,  be  concluded  from  afterwards 
availing  himself  of  another. 

As  to  the  efiFect  of  admissions,  express  or  implied,  in  plead- 
ings, the  following  rule,  which  certainly  savors  of  technicalitj, 

1  Dale  Bros.  Ca  v.  Cosmopolitan  P.  of  Education,  89  Minn.  419 ;  Chellis 
€a,  167 Mass. 481 ;  Bigelo won  Estop.,  v.  Coble,  87  Kan.  558;  Mitchell  t. 
485 ;  Redd  v.  Muscogee  R.  R  Ca,  48  Amador  Ca,  75  CaL  464 ;  Griffith 
Oa.  102;  Stevens  v.  Dennett,  61  N.  H.  v.  Wright,  6  Cola  248;  Wortham  ▼- 
^24;  Nixon  v.  Carco,  28  Miss.  414;  Thompson,  81  Tez.  848;  Gooding  v. 
Rose  V.  Mayor,  etc.  of  Baltimore,  51  Underwood,  89  Mich.  187;  Morgan  t^ 
Md.  256 ;  Sweesey  v.  Collins,  40  Iowa,  Farrell,  58  Conn.  413;  Wilds  v.  Attiz, 
540;  New  York  Rubber  Ca  v.  Roth-  4  Del  Ch.  258;  Swager  v.  Lehman,  68 
«ry,  107  N.  Y.  310;  Roer  Iron  Ca  Wis.  899;  Mayer  v.  Erhard,  88  la 
V.  Trout,  83  Va.  898;  Guichard  v.  452;  Hazelton  v.  Batchelder,  44  N.  H, 
Brande,  57  Wis.  544;  Bynum  v.  Pres-  40;  Darrah  v.  Bryant,  56  Pa.  St  69; 
ton,  69  Tez.  287;  Bond  v.  Terrell  Horn  v.  Cole,  51  N.  H.  287;  Bright- 
Mfg.  Ca,  82  Tez.  809;  Warner  v.  man  v.  Hicks,  108  Mass.  246 ;  Robyv. 
New  Orleans,  167  U.  S.  467 ;  Martin  Title  Guarantee  &  T.  Ca,  166  III  336. 
T.  Righter,  10  N.  J.  Eq.  510 ;  Hawley  « 1  Greenl.  Ev.,  §  22,  n. ;  Chicago  v. 
V.  Middlebrook,  28  Conn.  527;  Stone  Sawyer,  166  111.  290;  Kirkpatrick  t. 
T.  Britton,  22  Ala.  548;  Williams  v.  Brown,  59  Ga.  450, 458;  Payne  v.  Bum- 
Jackson,  28  Ind.  884;  Forsyth  v.  Day,  ham,  62  N.  Y.  69;  Nourse  ▼.  Nourse, 
46  Me.  176;  Jewell  v.  Paper  Ca,  101  116  Mass.  101;  Security  Ins.  Ca  v. 
111.  57 ;  Kirk  v.  Hartmann,  63  Pa.  St  Fay,  22  Mich.  256 ;  Turnipseed  v.  Hud- 
97 ;  Rice  v.  Bunce,  49  Ma  231 ;  Man-  son,- 50  Miss.  429;  Tucker  v.  Con  well, 
ufacturers'  Bank  v.  Hazard,  30  N.  Y.  67  III  552;  AUum  v.  Perry,  68  Me. 
226 ;  Jackson  v.  Allen,  120  Mass.  64,  232 ;  McCabe  v.  Raney,  82  Ind.  809 ; 
09.  Rosebrough  t.  Ansley,  85  Ohio  St 

2  City  R.  Ca  v.  Citizens'  St  R.  Ca,  107;  McKnight  v.  Pittsburgh,  91  Pa. 
166  U.  a  557 ;  Andrews  v.  Lyon,  11  St  278 ;  Reynolds  v.  Adden,  186  U.  & 
Allen,  349;  Muller  v.  Pondir,  55  N.  Y.  848;  Carter  Mach.  Ca  ▼.  Hanes,  42 
825 ;  Davis  v.  Smith,  48  Vt  209.  276 ;  U.  S.  App.  314 ;  Quimby  v.  Lowell, 
Mutual  Life  Ins.  Ca  v.  Norris,  31  N.  J.  89  Me.  547 ;  Larkins  v.  Parmelee,  69 
£q.  583;  McCune  v.  McMichael,  20  Conn.  79;  Jackson  v.  Allen,  120  Mass. 
<Ja.  812 ;  Wilson  v.  Castro,  81  Cal.  420 ;  64,  79 ;  White  v.  Ashton,  51  N.  Y.  280 ; 
•Croeson  v.  May,  68  Ind.  242;  Graves  Keating  t.  Orne,  77  Pa.  St  89;  Ben- 
V.  Blondell,  70  Me.  190 ;  Tower  v.  Has-  nett  v.  Dean,  41  Mich.  42. 

lam,  85  Me.  86;  Touseley  v.  Board 
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IS  laid  dovrn  in  the  books,  viz. :  That  tho  material  facts  alleged 
by  one  party,  which  are  directly  admitted  by  the  opposite 
party,  or  indirectly  admitted  by  taking  a  traverse  on  some 
other  facts,  cannot  be  again  litigated  between  the  same  parties, 
and  are  conclusive  evidence  between  them,  but  only  if  the 
traverse  is  foand  against  the  party  making  it.^ 

Where  a  party  intends  to  conclude  another  by  an  estoppel, 
he  ought  to  give  him  an  opportunity  of  deliberately  replying 
to  it,  and  not  spring  it  upon  him  at  nisiprius.  With  due  notice, 
the  adversary  might  be  able  to  show  that  the  matter  relied  on 
as  an  estoppel  was  not  such  in  reality,  as  not  relating  to  the 
property  or  transaction  in  controversy ;  or,  if  it  were,  that  its 
effect  had  been  removed  by  matter  subsequent ;  as,  for  instance, 
that  the  party  pleading  the  estoppel  had  by  some  other  pro- 
ceeding concluded  himself  from  taking  the  objection, —  estop- 
pel against  estoppel  setting  the  matter  at  large;  or  when  the 
estoppel  relied  on  is  a  judgment,  that  that  judgment  had  been 
reversed  on  error,  or  deprived  of  binding  force  by  statute. 
Thus,  the  rule  is  that  an  estoppel  by  record  or  deed  is  conclu- 
sive as  a  plea  when  there  is  an  opportunity  to  plead  it,  but 
Tvhen  there  is  no  such  opportunity  it  is  conclusive  as  evidence.^ 

§  35.  What  acts  work  an  estoppel. —  A  person  contracting 
a.  debt  cannot,  by  a  contemporaneous  and  simple  waiver  of  the 
benefit  of  the  exemption  laws,  entitle  the  creditor,  in  case  of 
failure  to  pay,  to  levy  his  execution  upon  exempt  property. 
Such  an  agreement  is  said  to  be  contrary  to  public  policy  and 
will  not  be  enforced.*  Any  language,  whether  verbal  or  writ- 
ten, employed  by  an  officer  of  a  banking  institution,  represent- 
ing that  a  check  drawn  upon  it  is  good  and  will  be  paid,  estops 
the  bank  from  thereafter  denying,  as  against  a  honajide  holder 
of  the  check,  the  want  of  funds  to  pay  the  same.*  Thus,  a  lona 
fide  holder,  for  value,  of  a  check  negotiable  upon  its  face,  and 
certified  to  be  good  by  the  paying  teller  of  the  bank  on  which 
it  is  drawn,  whose  authority  to  certify  is  limited  to  cases  where 

1  Boileau  v.  Ruttin,  2  Exch.  665 ;  » Kneetle  v.  Newcbmb,  22  N.  Y.  249 ; 
Itobins  ▼.  Lord  Maidstone,  4  Q.  E  811 ;  Curtis  v.  O'Brien,  20  Iowa,  876 ;  Max- 
Brook,  Abr.,  Protestacion,  pi.  14 ;  Ca  well  v.  Reed,  7  Wis.  582 ;  Recht  v. 
Litt  1246.  Kelly.  82  III.  147. 

2  flandreau  v.  Downey,  28  Cal.  854,  ^  Merchants*  Nat  Bank  v.  State  Nat 
2  Smith's  Lead  Caa  (7th  Am.  ed.)628 ;  Bank,  10  Wall  604 ;  Irving  Bank  v. 
Dalton  ▼.  Fitai^geiald  (1897),  1  Oh.  440.  Wetherald,  86  N.  Y.  335. 
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the  bank  has  funds  of  the  drawer  on  hand  sufficient  to  pay 
check,  can  enforce  the  payment  of  the  check,  although  the 
drawer  has  not  such  funds  and  the  check  was  certified  bv  the 
teller  without  funds,  in  violation  of  his  duty.^    The  guarantor 
of  a  bond  is  estopped  to  deny  the  competency  of  the  makers 
of  it;^  and  the  maker  of  a  note  cannot  defend  an  action 
brought  by  an  indorsee  upon  the  ground  that  the  payee  was 
an  infant.'^    So  a  party  indorsing  a  promissory  note  impliedly 
affirms  its  genuineness,  as  well  as  that  of  all  previous  indorse- 
ments.*   The  acceptance  of  a  bill  and  the  indorsement  of  a  bill 
or  note  are  a  conclusive  admission  that  the  signature  of  the 
drawer  in  the  one  case,  and  of  all  the  prior  parties  in  the 
other,  is  genuine.*    One  who  has  received  property  from  an- 
other as  his  bailee,  or  agent,  or  servant,  must  restore  or  account 
for  that  property  to  him  from  whom  he  received  it.*    A  tenant 
is  not  estopped  to  deny  his  landlord's  title,  after  that  title, 
under  which  his  own  tenancy  began,  has  ended  and  the  estate 
has  become  vested  in  the  tenant  himself.^    It  has  been  said 
that  a  party  claiming  an  interest  in  land,  who  sees  it  conveyed 
to  others  without  objection,  without  giving  notice  of  his  own 
claim,  is  estopped  from  afterward  setting  it  up  as  against  that 
conveyance ;  ®  and  that  the  rule  extends  to  infants.^  Such  state- 
ments, however,  must  be  taken  with  great  caution.^®    If  a  party 
stands  by  and  sees  another  converting  his  goods  and  material 
in  any  way  to  his  own  use,  without  protest,  and  such  knowl- 
edge of  their  use  can  be  shown,  he  is  estopped  from  claiming 
the  property."  Long  acquiescence  in  accounts  rendered  isprima 
facie  evidence  of  their  correctness.^^    If  one  man  knowingly, 

1  Farmers',  etc.  Bank  v.  Butchers'  etc.  R  Co.  v.  Neill,  16  III.  269;  Bige- 
&  D.  Bank,  16  N.  Y.  125.  low  on  Estop.  427. 

2  Arnot  V.  Erie  Ry.  Co.,  5  Hun,  608,  ®  Vosburgh  v.  Huntington,  15  Abbt 
67  N.  Y.  315;  Remsen  v.  Graves,  41  Pr.  (N.  Y.)254;  Osgood  v.  Nichols,  5 
N.  Y.  471.  Gray,  420. 

» Garner   v.    Cook,    30    Ind.    331 ;  7  Ryder  v.  Mansell,  66  Me.  167. 

Sunny  S.  L.  Co.  v.  A.  J.  Neioieyer  L.  8  Cady  v.  Owen,  34  Vt  598;  Nizoo 

Co.,  63  Ark.  26a  v.  Carco,  28  Miss.  414 

4  Woodward  v.  Harbin,  1  Ala.  104 ;  »  Davis  v.  Tingle,  8  R  Mon.  (Ky.) 
(.o^gill  V.  American  Ex.  Bank,  1  N.  539;  Dann  v.  Cudney,  13  Mich.  239; 
Y.  lia  Sindall  v.  Jones,  57  Ga.  85. 

5  Levy  v.  Bank  of  United  States,  1  lo  Day  v.  Philbrook,  89  Me.  463L 
Binn.  (Pa.)  27,  4  Dall.  234 ;  Glidden  v.  »  Hogan  v.  City  of  Brooklyn,  62  N. 
Chamberlin,  167  Mass.  486;  Phillii^s  Y.  282. 

V.  IiDthurn,  L.  R.  1  C.  P.  463 ;  Peoria,       12  Guernsey  v.  Rexford,  68  N.  Y.  621 ; 
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by  looking  on,  suffers  another  to  purchase  and  expend  money 
on  land,  under  an  erroneous  opinion  of  title,  without  making 
known  his  claim,  he  cannot  afterward  be  permitted  to  exercise 
his  legal  right  against  such  person.^ 

"Where  a  certificate  of  an  officer  is  offered  in  evidence  against 
him  in  any  cause  where  he  is  a  party,  the  certificate  being  his 
official  act,  done  under  the  sanction  of  his  oath,  in  the  per- 
formance of  a  duty  imposed  upon  him  by  law,  though  under 
some  circumstances  it  may  be  impeached  by  others,  he  is  pre- 
cluded from  denying  the  truth  of  what  he  has  officially  certi- 
fied.* Where  a  person  has  notice  that  property  owned  by  him 
is  about  to  be  sold  on  execution  against  another,  he  is  bound 
to  give  notice  of  his  claim,  and  mere  possession  of  the  prop- 
erty by  him  is  not  sufficient  notice.®  If  one  signs  a  written 
contract  without  acquainting  himself  with  its  contents,  he  is 
estopped  by  his  own  negligence  to  ask  relief  from  his  obliga- 
tion, if  his  signature  be  procured  without  fraud  or  artifice.* 
If  one  give  a  note  to  a  corporation,-  he  will  not  be  permitted 
to  deny  that  there  is  such  a  corporation.*  If  the  owner  of  a 
note  allows  another  person  to  hold  himself  out  as  the  owner 
of  the  note,  and  as  such  deals  with  it,  he  will  be  bound  by  the 
declarations  of  that  person,  and  estopped  to  deny  his  right  to 
make  them.'  It  is  the  fact  that  the  declaration  has  been  acted 
apon  by  others  that  constitutes  the  liability  to  them.^  Thus, 
declarations,  to  create  an  estoppel,  must  bo  made  by  a  party 
whose  duty  it  is  to  know  and  state  the  truth,  and  must  be  re- 
lied upon  by  one  who  has  no  other  means  of  information,  or 
i^  justified  in  relying  upon  such  declarations.^  As  we  have 
already  seen,  where  one,  by  his  words  or  actions,  intentionally 
causes  another  to  believe  in  the  existence  of  a  certain  state 

Wiggins  ▼.  Barkham,  10  Wall.  129 ;  *  Nashua  Fire  In&  Co.  v.  Moore,  55 

Bloomenthal  V.  Ford,  (H.  L.  R)  [1807]  N.   H.  48;    Bank    of    Galliopolis  v. 

A.  C.  156.  66  L.  J.  Cb.  (N.  S.)  253.  Trimble,  6  R  Mon.  (Ky.)  599;  Cali- 

1  Wendell    v.    Van    Rensselaer,    1  fornia  Nat   Bank  v.  Kennedy,   167 

Johns.  Ch.  344 ;  Tilton  v.  Nelson,  27  U.  S.  362. 

Barb.  595 ;  Philbower  v.  Todd,  11 N.  J.  6  Reed  v.  Vancleve,  27  N.  J.  L.  35a 

Eq.  312.  7  McGee  v.  Stone,  9  Cal.  606. 

^Matthews  v.  Dare,  20  Md.  24&  8  Hambleton  v.  Central  Ohio  R  R. 

3  Keeler  v.  Vantuyle,  6  Pa.  St  250.  Co.,  44  Md.  551 ;  Stevens  v.  Melcher. 

*  McCormack  v.  Molburg.  43  Iowa,  152  N.  Y.  551 ;  Johet  v.  Werner,  166 

561 ;  Hunter  v.  Miller,  6  R  Mon.  (Ky.)  III.  84. 
€12;  Rogers  v.  Place,  29  Ind.  577. 
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of  things,  and  thereby  indaccs  him  to  act  on  that  belief  so 
as  injuriously  to  affect  him,  he  is  precluded  from  averring  a 
'different  state  of  things  as  existing  at  the  time.^  We  have 
also  seen  that  the  party  who  pleads  an  estoppel  mast  be  one 
who  was  adversely  affected  by  the  a<5t  which  constitutes  the 
estoppel.^  An  infant  can  only  be  estopped,  if  ever,  in  the  case 
of  a  pure  tort.^  And  as  an  infant  is  not  bound  by  an  estoppel 
inpaisy  he  cannot  claim  one  against  an  adult.^  Thus,  as  we 
have  seen,  parties  under  disability,  as  infants,  are  not  estopped 
unless  their  conduct  has  been  intentional.'  We  have  already 
seen  that  no  man  can  set  up  another's  act  or  declaration  as  the 
ground  of  an  estoppel,  unless  he  has  himself  been  misled  or 
deceived  by  it.*  It  is  not  necessary  that  the  party  who  claims 
the  estoppel*  should  have  acted  affirmatively  upon  it.  It  is 
enough  if  he  shall  have  been  induced  to  refrain  from  such  ac- 
tion as  lay  in  his  power  by  which  he  might  have  retrieved  his 
position  and  saved  himself  from  loss.^  It  is  not  necessary  to 
the  estoppel  that  the  party  should  intend  wilfully  to  mislead; 
but  whatever  may  be  the  intent,  if  he  make  such  a  representa- 
tion as  a  sensible  man  would  take  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  he  does  so  act, 
the  party  making  the  representation  is  precluded  from  con- 
testing its  truth.^ 

In  order  to  make  out  an  estoppel  it  must  not  only  appear 
that  the  representation  was  made  with  knowledge  of  the  facts, 
but  the  party  to  whom  it  was  made  must  have  been  ignorant 
of  the  truth  of  the  matter,  and  also  destitute  of  all  convenient 
or  ready  means  of  acquiring  such  knowledge  by  the  use  of  oi;- 
dinary  diligence.*    Estoppels  in  pais  cannot  apply  unless  the 


1  Arnold  v.  Cornman,  50  Pa.  St  861 ; 
Richardson  v.  Chickering,  41  N.  H. 
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Miles  V.  Lingerman,  34  Ind.  885; 
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party  doing  the  act  or  making  the  admission  knows  at  the 
time  the  truth  of  the  matter  about  which  he  is  acting  or  mak- 
ing admissions,  or  pretends  that  he  knows  the  same,  or  has 
better  means  of  knowing  the  same  than  the  other  party .^  The 
representation  or  concealment  must  have  reference  to  a  fact 
or  state  of  things  actually  existing,  or  past  and  executed,  and 
not  to  a  present  intention  or  purpose  concerning  something 
in  the  future.^  There  must  generally  be  some  intended  de- 
ception in  the  conduct  or  declarations  of  the  party  to  be 
estopped,  or  such  gross  negligence  on  his  part  as  to  amount 
to  constructive  fraud  by  which  another  has  been  misled  to  hi» 
injury.^  It  is  held  that  the  state  is  not  bound  by  an  estoppel, 
nor  is  a  grantee  from  the  state  estopped  to  deny  what  the 
state,  from  whom  he  claims,  is  at  liberty  to  assert.^  As  estop- 
pels must  be  mutual,  it  follows  that  they  are,  in  general,  lim- 
ited to  parties  and  privies.*  Privies,  or  those  who  derive  title 
from  or  through  the  parties,  ordinarily  stand  in  the  same  po- 
sition as  the  parties,  and  will  be  bound  by  every  estoppel  that 
Would  have  been  binding  on  them.« 

§  36*  Insurance  —  Preliminary  proof  not  eonclnsive. — 
The  preliminary  proofs  of  loss,  in  an  action  upon  a  policy  of 
insurance,  are  not  conclusive  upon  the  claimant.  Nothing  but 
a  technical  estoppel  will  shut  out  the  truth.^  The  statements 
contained  in  preliminary  proofs  of  loss  do  not  create  an  estop- 
pel because  all  the  essential  requirements  thereof  are  wanting.^ 
The  statements  made  by  an  assured  on  the  proofs  of  loss  are 
admissible,  and  may  be  considered  by  the  jury  for  what  they 


Hambleton  v.  Central  Ohio  R  Ca,  44 
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1  Clark  V.  Coolidge,  8  Kan.  189; 
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4M ;  Rutherford  v.  Tracy,  48  Ma  825 ; 
Smith  y.  McNamara,  4  Laos.  (N.  Y.) 
160;  Reed  t.  McCourt»  41  N.  Y.  435. 

^  Musgraye  y.  Sherwood,  54  How. 
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*  Deery  v.  Cray,  5  Wall.  795 ;  Nut- 
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640,  81  N.  Y.  State  Rep.  639;  Cluffy 
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are  worth ;  but  the  party  furnishing  them  may  show  that  state- 
ments in  the  proofs  were  erroneous  or  inadvertently  maie.^ 

§  37.  OflFer  to  settle  or  compromise. —  Negotiations  or  prop- 
ositions looking  to  the  settlement  of  a  controversy  without 
action  cannot  be  given  in  evidence  as  admissions  of  liability. 
The  rule  is  well  founded  in  reason.  The  law  is  willing  to  en- 
courage the  compromise  and  settlement  of  controversies  with- 
out litigation,  and  holds  communications  looking  to  that  end 
as  privileged  in  their  character,  and  not  to  be  used  to  the  prej- 
udice of  the  party  making  them.  It  is  true  the  privilege  does 
not  extend  to  the  admission  of  a  disputed  fact,  even  though 
made  in  the  course  of  such  negotiations.  The  principle  is  that 
an  offer,  or  consent,  or  expression  of  willingness  to  settle,  is 
not  to  be  taken  as  an  admission  of  liability,  and  is  therefore 
not  evidence  of  the  fact.  The  same  rule  excludes  evidence  of 
a  settlement  of  the  claim  of  another  person  for  damages  done 
by  the  same  negligence.' 

While  it  is  said  that  an  offer  of  a  sum  by  way  of  compro- 
mise is  admissible,  unless  stated  to  be  confidential  or  made 
"without  prejudice,'  the  general  rule  is  that  no  oflFer  made  by 
either  party  by  way  of  compromise  or  to  buy  peace  is  admis- 
sible as  an  admission  in  a  civil  suit,  if  it  is  made  either  upon 
an  express  condition  that  evidence  of  it  is  not  to  be  given,* 
or  under  circumstances  from  which  it  may  be  inferred  that 
the  parties  agreed  together  that  evidence  of  it  should  not  be 
given;*  admissions  of  any  independent  facts  are  competent, 
though  made  during  a  treaty  or  compromise.*  Thus,  an  offer 
of  compromise,  for  the  purpose  of  evading  trouble  and  pur- 
chasing his  peace  by  the  person  making  it,  is  not  admissible 

1  May  on  Insurance  (3d  ed),  §465;  *York  v.   Conde,  66  Hun,  816,49 

Cushman  v.  United  States  Ins.  Co.,  70  N.  Y.  State  Rep.  544;  Darby  ▼.  Rob- 

N.  Y.  72 ;  Spencer  v.  Citizens*  Mut  erts,  8  Tex.  Civ.  App.  427 ;  Coiy  v. 

Life  Ins.  Co.,  52  N.  Y.  State  Rep.  442;  Bretton,  4  Q  &  P.  46a 

King  V.  Doanes,  139  U.  a  166 ;  Knee-  *  Home  Ina  Ca  v.  Bait  W.  Co.  93 

land  V.  Lawrence,  140  id  209 ;  Lytle  U.  S.  527 ;  1  Phillips'  Ev.  147 ;  P&ddock 

V.  Lansing,  147  id.  59.  v.  Forrester,  5  M.  &  G.  9ia 

2Slingerland  v.   Norton,  58  Hun,  «  Murray  v.  Coster,  4  Cow.  618 ;  Ger- 

678,  85  N.  Y.  State  Rep.  426 ;  York  v.  rish  v.  Sweetzer,  4  Pick.  374 ;  Hart- 

Conde,  66  Hun,  816,  49  N.  Y.  State  ford  Bridge  Ca  v.  Granger,  4  Codil 

Rep.  544.  142. 

» Brice  v.  Bauer,  108  N.  Y.  428,  18 
K  Y.  State  Rep.  765. 
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in  evidence,'  either  as  admission  of  guilt  or  liability;*  and  an 
unaccepted  oflFer  of  compromise  by  a  defendant  in  a  bastardy 
case  is  not  admissible  in  evidence.'  An  offer  to  pay  a  certain 
amount  rather  than  have  litigation  is  inadmissible.^  Evidence 
of  a  demand  by  plaintiff  for  a  less  sum  than  that  claimed  in 
the  action,  with  a  statement  that  he  should  sue  if  not  paid,  is 
admissible  in  the  absence  of  proof  that  the  same  was  made  as 
a  compromise  offer,  or  while  negotiating  for  a  peaceful  settle- 
ment, or  in  view  of  a  compromise.  Admissions  of  particular 
facts  concerning  a  claim,  in  a  letter  offering  to  pay  a  certain 
amount  to  compromise  it,  are  competent  evidence,  although 
the  offer  to  pay  it  is  not.*  "When  the  compromise  offer  is  ac- 
cepted, the  privilege  is  at  an  end."  It  has  been  said  that  the 
question  whether  a  statement  was  made  on  the  faith  of  a  com- 
promise is  one  for  the  jury;''  and  it  has  been  held  that  the 
privilege  may  be  lost  if  the  real  motive  is  not  to  "  buy  peace." 
Even  where  such  admissions  of  liability  are  not  expressly  con- 
ditioned as  being  without  "  prejudice,"  and  the  like,  they  are 
inadmissible  if  made  as  a  waiver  of  possible  rights  for  the  sake 
of  peace.®  The  privilege  attaches  equally  to  the  answer  which 
is. made  to  such  offer,  and  extends  to  all  the  subsequent  com- 
munications which  appear  to  be  made  in  continuation  of  it 

^  Gommersall   ▼.  Crew,  81  N.  Y.  Uiicoln^  4  Gray,  ^03 ;  Clapp  v.  Fge- 

Sti^  Rep.  655 ;  Chaffee  ▼.  Mackenzie,  ter,  84  Vt  580 ;  Molyneauz  v.  Collier, 

48  La.  Ann.  1062 ;  Gries  ▼.  Blackman,  18  Ga.  406 ;  State  v.  Bruce,  88  La  Ann. 

SO  Ma  App.  2 ;  Chickering  y.  Brooks,  186 ;  Aahlock  v.  Linder,  50  IlL  169 ; 

61  Vt  554  Board  of  Commissioners  v.  Yerbarg, 

estate  V.  Lavin,  80  Iowa,  555;  ?at-  68  Ind.  107;  Daniels  v.  Woonsocket, 
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Ra|>.  711;  Davey  r.  Lohrmapn,  80  656 ;  Smith  v.  Shell,  82  Ma  215 ;  Kier- 
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and  in  reliance  on  the  protection  thus  established.^  The  role 
applies  equally  whether  the  communications  be  written  or  by 
word  of  mouth.*  The  only  qualification  of  the  rule  is  that 
sometimes  the  parties  may  be  entitled  to  refer  generally  to  the 
fact  that  some  negotiations  have  passed,  in  order,  for  instance, 
to  explain  the  lapse  of  time.'  Moreover,  if  a  party  daring  the 
course  of  negotiations  for  a  compromise  makes  admissions,  not 
with  a  view  to  such  compromise,  but  wholly  independent/  and 
still  more  if  he  commits  acts  which  are  of  themselves  a  ground 
of  legal  liability  (such  as,  for  instance,  threats  to  infringe  a  pat- 
ent right),  such  acts  and  admissions  are  in  nowise  privileged.' 

There  has  been  some  difference  of  judicial  opinion  as  to 
whether  admissions,  whether  express,  or  implied  from  the  offer 
of  concessions,  are  privileged  by  the  mere  fact  that  they  have 
been  made  in  the  course  of  negotiations  for  a  settlement.*  The 
true  view  seems  to  be  that  they  are  not  privileged  anless  it 
can  be  implied  from  the  language  or  conduct  of  the  parties 
that  they  were  not  intended  to  be  disclosed,  but  that  this  in- 
ference will  frequently  be  drawn  almost  as  a  matter  of  course 
from  the  nature  and  circumstances  of  the  case. 

§  38.  Parties  to  negotiable  instruments. —  It  has  been  said 
that  a  party  to  negotiable  paper,  who  has  given  a  currency  to 
it  by  passing  it,  is  not  a  competent  witness  to  show  its  inva- 
lidity,' and  that  a  party  to  negotiable  paper  which  has  been 
negotiated  is  not  a  competent  witness  to  invalidate  it.*  It 
has  also  been  said  that  the  indorser  of  a  bill  of  exchange  or 
promissory  note  is  incompetent  to  testify  to  any  fact  which 
would  impeach  the  genuineness  of  the  indorsement.^ 
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§  1.  Preliminary  examination  as  to  competency  of  wit- 
ness.—  Previous  to  a  witness  being  sworn,  it  is  the  right  of  the 
counsel  for  the  party  against  whom  he  is  called  to  have  him 
examined  on  the  voir  dire^  in  order  to  ascertain  whether  he  is 
competent  to  testify.^  This  well-settled  rule  has  not  been  de- 
parted from.  At  present,  if  it  appear  at  any  time  during  the 
examination  of  the  witness  that  he  is  incompetent,  the  objec- 
tion may  be  taken  and  the  testimony  may  be  expunged.  But 
there  are  still  cases  in  which  it  may  be  expedient  for  a  party 
to  put  an  adverse  witness  on  the  voir  dire.  For  instance,  if 
the  interest  arises  upon  written  documents  with  which  the  wit- 
ness is  cognizant,  but  which  are  not  present,  their  contents  may 
be  shown  by  parol  upon  the  preliminary  examination,  but  not 
after  the  witness  has  been  sworn  in  chief.  It  seems  that  a 
party  objecting  to  the  competency  of  a  witness  has  a  right  to 

1  Stephens,  N.  P.  1731,176a 
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show  such  incompetency  by  other  evidence  before  the  witness 
can  be  sworn  in  chief.*  But  counsel  is  not  bound  to  interrupt 
his  adversary's  direct  examination  of  a  witness  on  a  material 
point  because  of  mere  suspicion  that  the  witness  may  be  incom- 
petent to  testify  to  it.  He  may  await  his  opportunity  to  bring 
out  on  cross-examination  the  fact  on  which  the  question  of 
competency  depends,  and,  if  it  thereby  appears  that  the  witness 
is  incompetent,  may  then  move  to  have  the  incompetent  testi- 
mony expunged.*  In  case  of  a  conflict  between  the  state  and 
federal  law  as  to  competency  of  witnesses,  the  latter  must 
govern  in  a  federal  court.  Thus,  where  a  cause  has  been  re- 
moved from  a  state  to  a  federal  court,  the  fact  that,  while  pend- 
ing in  the  state  court,  a  witness  was  held  by  that  court  to  be 
incompetent  under  the  state  law,  does  not  affect  his  competency 
to  testify  in  the  cause  after  its  removal  to  the  federal  court.' 
So  a  witness,  competent  to  testify  as  to  some  matters  and  not 
as  to  others,  is  not  to  be  excluded,  but  improper  evidence  only 
is  to  be  excluded  by  objection  to  improper  questions  when 
asked.*  Although  the  witness  should  have  been  examined  on 
the  voir  dire  before  the  commencement  of  his  evidence  and 
held  competent,  yet  if  it  is  subsequently  discovered  that  he  is 
in  fact  incompetent,  his  evidence  will  be  struck  out.* 

§  2,  Competency  of  witness  —  In  general. —  A  witness  is 
incompetent  if,  in  the  opinion  of  the  court,  he  is  prevented  by 
extreme,  youth,  disease  affecting  his  mind,  or  any  other  cause 
of  the  same  kind,  from  recollecting  the  matter  on  which  he  is 
to  testify,  frona  understanding  the  questions  put  to  him,  from 
giving  rational  answers  to  those  questions,  or  from  knowing 
that  he  ought  to  speak  the  truth.^  A  witness  unable  to  speak 
or  hear  is  not  incompetent,  but  he  may  give  his  evidence  by 
writing  or  by  signs,  or  in  any  other  manner  in  which  he  can 
make  it  intelligible;  but  such  writing  must  be  and  such  signs 
made  in  open  court.  Evidence  so  given  is  deemed  to  be  oral 
evidence.' 

Witnesses  not  believing  in  the  existence  of  a  God  are,  at 

1  Seeley  ▼.  EDgell,  13  N.  Y.  642.  « 1  Qreenl  Sv.,  §  868 ;  1  ^S^MCt  B^n 

iLoveridge  v.  HiU,  96  N.  Y.  222.  §  89a 

8  King  V.  Worthington,  104  U.  S.  44.  7  Stephen's  Dig.  of  Law  of  Ev.,  art 
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oonkmon  law,  incompetent  to  testify ;  ^  but  this  rule  has  been 
modified  by  statute  in  the  several  states.  So,  at  common 
law,  witnesses  convicted  of  crimes  rendering  them  infamoua 
are  excluded  from  giving  testimony  in  the  courts  of  the  stat& 
or  county  in  which  they  were  convicted,  unless  the  disability 
is  removed  by  a  reversal  of  the  judgment  or  by  a  pardon.  In 
most  of  the  states  the  disqualification  of  infamy  has  been  re* 
moved  by  constitutional  provision  or  by  statute,*  At  common 
law  all  persons  who  were  parties  to  the  record  or  had  a  pecun* 
iary  interest  in  the  result  of  the  suit  were  incompetent  to  tes- 
tify. But  this  disability  has  been  removed  by  statute  in  all  of 
the  states  of  the  Union  excepting  Delaware,  and  all  the  terri- 
tories excepting  "Sew  Mexico.  So,  by  the  Revised  Statutes  of 
the  United  States,  section  858,  it  is  provided  that  in  the  courts 
of  the  United  States  no  witness  shall  be  excluded  "  in  any  civil 
action  because  he  is  a  party  to  or  interested  in  the  issue  tried ; 
provided,  that  in  actions  by  or  against  executors,  administra- 
tors or  guardians,  in  which  judgments  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against 
the  others  as  to  any  transaction  with  or  statement  by  testator 
or  ward,  unless  called  to  testify  thereto  by  the  opposite  party, 
or  required  to  testify  thereto  by  the  court," ' 

By  the  common  law  husband  and  wife  are  incompetent  to 
testify  for  or  against  each  other,  except  in  cases  of  personal 
injuries  committed  by  one  against  the  other.*  To  this  rule  the 
act  of  congress  making  parties  to  suits  competent  witnesses 
has  no  application.^  And  in  criminal  cases  the  accused  person 
and  his  or  her  wife  or  husband,  and  every  person  and  the  wife 
or  husband  of  every  person  jointly  indicted  with  him,  is  in- 
competent to  testify,  provided  that  in  any  criminal  proceeding 
against  a  husband  or  wife  for  any  bodily  injury  or  violence  in- 
flicted upon  his  or  her  wife  or  husband,  such  wife  or  husband 
is  competent  to  testify.*  The  above  rule  of  the  common  law 
has  been  materially  modified  by  statute  in  the  several  states 
and  territories.     Generally  under  these  statutes  husband  and 

1 0*Michiuid  ▼.  Barker,  1  Smith's       >  Texas  v.  Cbilee,  21  Wall  488 ;  Rail* 
Lead.  Ob&  680,  545.  road  Ca  v.  Pollard,  22  id.  841. 

s  1  GreenL  Et.,  g  872 ;  1  Whart  E^r.,        <  1  GreeDl.  Ev.,  §  348. 
g  397.  »  Lucas  v.  Brooks,  18  Wall.  48^ 

«Reese  v.  Wood.  5  B.  &  S.  864. 
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wife  are  not  compellable  to  testify  against  each  other  in  crim- 
inal proceedings,  and  in  some  of  them  are  not  competent  wit- 
nesses in  actions  for  divorce. 

§  3.  Religious  belief* —  It  is  an  established  rale  that  all 
witnesses  who  are  examined  upon  a  trial,  civil  or  criminal, 
must  give  their  evidence  under  the  sanction  of  an  oath,  or 
some  af&rmation  substituted  in  lieu  thereof.  If  any  person 
called  as  a  witness  refuses  or  is  unwilling  to  be  sworn  from 
alleged  conscientious  motives,  he  will  be  allowed  to  make 
solemn  religious  affirmation,  involving  like  appeal  to  God  in 
truth  of  his  testimony,  in  any  mode  which  he  shall  declare  to 
be  binding  on  his  conscience.  All  witnesses  are  to  be  sworn 
according  to  the  peculiar  ceremonies  of  their  own  religion,  or 
in  such  manner  as  they  may  deem  binding  on  their  own  con- 
sciences ;  and  if  the  witness  be  not  of  the  Christian  religion, 
the  court  will  inquire  as  to  the  form  in  which  an  oath  is  ad- 
ministered in  his  own  country  or  among  those  of  his  own 
faith,  and  will  impose  it  in  that  form.  One  who  believes  in 
the  existence  of  God,  and  that  an  oath  is  binding  on  his  con- 
science, is  a  competent  witness,  though  he  does  not  believe  in 
a  future  state  of  rewards  and  punishments.^  This  belief  in  a 
future  state  goes  only  to  credit.'  But  it  has  been  held  that 
persons  who  do  not  believe  in  the  obligations  of  an  oath,  or 
the  future  state  of  rewards  and  punishments,  are  incompetent 
witnesses.* 

§  4r.  Illustrations. —  A  witness  will  be  presumed  compe- 
tent until  his  incompetency  is  specifically  pointed  out  by  the 
party  objecting  to  him.*  Eeligious  opinion  or  belief  or  want 
of  the  same  is  not  a  test  or  qualification  of  the  competency 
of  citizens  to  testify  as  witnesses  in  courts  of  justice  under  a 
statute  which  provides  that  "  no  person  shall  be  denied  any 
civil  or  political  right,  privilege  or  capacity  on  account  of  his 


1  Brock  ▼.  Milligan.  10  Ohio,  121. 
But  see  Central  M.  Tr.  Ca  v.  Rocka- 
fellow,  17  III.  541;  Blair  v.  Seaver,  2 
Casey,  274 ;  Bartholemy  v.  People,  2 
Hill,'249 ;  Smith  v.  Coffin,  18  Me.  157 ; 
Cubbison  v.  McCurry,  2  Watts  & 
Serg.  262;  Arnold  v.  Arnold,  18  Vem. 
862;  IGrecnL  Ev.,  §  87L 


^Hunscum  ▼.  Hanscum,  16  Mass. 
184. 

'  Curtiss  V.  Strong,  4  Day's  Cases, 
61;  Wakefield  v.  Rose,  6  Mason,  16; 
Batts  V.  Smartwood,  2  Cow.  481,  672, 
nota 

<  Knight  V.  Jackson,  86  a  C.  10; 
Ferine  v.  Grand  Lodge  A«  O.  U.  W.> 
48  Minn.  82. 
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religious  opinions."^    Thus,  a  Chinaman  who  believes  in  the 
Chinese  religion,  bat  takes  the  ordinary  form  of  oath  without 
objection,  and  testifies  that  he  regards  it  as  binding,  is,  so  far 
as  concerns  religious  belief,  a  competent  witness.'    Religious 
belief  is  presumed  to  continue  until  the  contrary  is  shown, 
where  such  a  belief  has  once  been  shown  to  exist.'    It  has 
been  held  that  the  want  of  religious  belief  must  be  established 
by  other  means  than  the  examination  of  the  witness  upon  the 
stand.     If  he  is  to  be  set  aside  for  want  of  such  religious  be- 
lief, the  fact  is  to  be  shown  by  other  witnesses,  and  by  evidence 
of  his  previously  expressed  opinions  voluntarily  made  to  oth- 
ers.^   It  has  been  said  that  where  the  competency  of  a  witness 
has  been  objected  to  on  the  ground  of  the  want  of  his  religious 
belief,  and  proof  of  such  non-belief  has  been  adduced,  the  testi- 
mony of  the  witness  that  he  has  undergone  a  change  of  heart 
is  not  sufficient,  but  evidence  of  such  fact  in  rebuttal  must  be 
adduced  from  other  parties  than  himself.* 

§  6.  Infants. —  No  particular  age  is  required  in  practice  to 
render  the  evidence  of  a  child  admissible;  the  competency  of 
children  is  now  regulated,  not  by  their  age,  but  by  the  degree 
of  understanding  which  they  appear  to  possess.    A  child  of 
any  age,  if  capable  of  distinguishing  between  good  and  evil, 
may  be  examined  upon  oath,*  and  a  child  of  whatever  age  can- 
not be  examined  unless  sworn.    The  admissibility  of  children 
depends  not  merely  upon  their  possessing  a  competent  degree 
of  understanding,  but  also  in  part  upon  their  having  received 
a  certain  share  of  religious  instruction.    A  child  whose  in- 
tellect appears  to  be  in  other  respects  sufficient  to  enable  it  to 
give  useful  evidence  may,  from  defect  of  religious  instruction, 
be  wholly  unable  to  give  any  account  of  the  nature  of  an  oath, 
or  of  the  consequences  of  falsehood.    The  court  must  be  sat- 
isfied that  the  child  feels  the  binding  obligation  of  an  oath 
from  the  general  course  of  his  religious  education.    The  effect 

^Hronek  ▼.  People,  12  Crim.  Law  658;  Bartholemy  v.  People,  2  Hill, 

Mag.  1022.     •                            *  24a 

^Territory  ▼.  Yee  Shun,  8  N.  11  82,  *  State  v.  Townsend,  2  Harr.  (Del) 

'State  V.  Stinson,  17  Ma  154  548:  State  v.  Hopper,  15  Vt  585;  At- 

*Coiii.  V.  Smitb,  2  Gray  (Mass.),  wood  v.  Wilton,  7  Conn.  66. 

516;  1  GreenL  Ev.  (14th  ed.),  §  870;  «  Miller  v.  United  States,  159  U.  a 

Jackson  v.  Gridley,  18  Johna  98 ;  An-  528 ;  Com.  v.  Robinson,  1C5  Mass.  426 ; 

hereon  v.  Newberry,  2  Heisk.  (Tenn.)  State  v.  Chadotle,  17  Mont  815. 
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testifies  as  well  as  at  the  time  of  examination ;  and  it  ought 
to  appear  that  no  serious  fit  of  insanity  has  intervened  so  as 
to  cloud  his  recollection  and  cause  him  to  mistake  the  illusion 
of  imagination  for  the  events  he  has  witnessed.     With  regard 
to  those  persons  who  are  af9.icted  with  monomania,  or  an 
aberration  of  mind  on  one  particular  subject,  not  touching 
the  matter  in  question,  and  whose  judgment  in  other  respects 
is  correct,  the  safest  rule  appears  to  be  to  exclude  their  testi- 
mony, it  being  impossible  to  calculate  with  accuracy  the  ex- 
tent and  influence  of  such  a  state  of  mind.    Where  a  lunatic 
is  tendered  as  a  witness,  it  is  for  the  judge,  assisted  by  med- 
ical testimony,  to  determine  whether  he  shall  be  admitted; 
and  if,  upon  his  examination  upon  the  voir  dire^  he  exhibits 
a  knowledge  of  the  religious  nature  of  an  oath,  and  appears 
capable  of  giving  an  account  of  transactions  of  which  he  has 
been  an  eye-witness,  it  is  a  ground  for  his  admission.    It  is 
for  the  jury  to  judge  of  the  credit  that  is  to  be  given  to  his 
testimony.^    The  question  whether  a  witness,  sane  at  the  time 
he  testifies,  was  insane  at  the  time  of  the  transaction  with  re- 
gard to  which  he  testifies,  goes  to  the  credibility  of  his  testi- 
mony, and  not  to  his  competency,  and  is  therefore  a  subject 
for  evidence  to  the  jury,  to  be  adduced  by  the  opposing  party 
with  his  other  evidence.*    It  is  no  objection  either  to  the 
competency  or  credibility  of  a  witness  that  he  is  subject  to 
fits  of  mental  derangement,  if  it  appears  that  he  is  sane  at 
the  time  he  is  offered,*    A  person  in  a  state  of  intoxication  is 
incompetent.*    An  objection  to  the  competency  of  a  witness 
must  be  made  as  soon  as  it  is  discovered,  when  the  party  has 
an  opportunity  of  doing  it;  otherwise  the  party  will  be  con- 
sidered as  having  waived  the  objection.     The  most  convenient 
time  to  object  is  before  the  witness  is  sworn.    It  is  said  that  a 
witness  who  has  been  sworn  is  presumed  to  be  competent  to 
testify ;  and  a  party  having  knowledge  of  his  incompetency 
cannot  lie  quietly  by  and  allow  him  to  testify  and  raise  his  ob- 
jections when  it  appears  that  the  testimony  is  no  longer  bene- 
ficial to  him.*  It  is  different,  however,  where  the  party  objecting 

1  Livingston  v,  Kiersted,  10  Johna  ^  Gebharfc  v.  Skinner,  16  Seiig^  & 

862.  Bawle,  235. 

^Holcomb  V.  Holcomb,  28  Conn.  »  Hoy t  v.  Hoy t,  112  N.  Y.  498 ;  Cross 
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did  not  know  of  the  incompetency  prior  to  the  time  of  making 
his  objection.*  Where  the  objection  has  once  been  made,  it  need 
not  be  repeated  when  subsequent  testimony  of  the  same  class 
is  oflFered  by  the  same  witness.*  The  question  of  competency  is 
to  be  determined  by  the  court  before  whom  the  trial  is  had, 
after  a  preliminary  examination.    Where  an  insane  person  is 
offered  as  a  witness,  the  person  offering  his  testimony  has  the 
burden  of  showing  to  the  court  that  the  mental  condition  of 
the  witness  is  such  that  he  maybe  said  to  have  a  lucid  interval 
at  the  time.^    In  all  such  cases  the  credibility  of  such  witness 
is  a  question  for  the  jury.*    Under  some  circumstances  the  testi- 
mony of  a  monomaniac  is  received.*    Where  an  inquisition  of 
lunacy  has  been  found  against  such  witness,  the  party  offering 
the  witness  must  show  his  present  capacity,^  and  in  all  cases 
the  credibility  of  the  witness  may  be  shown  by  evidence  that 
he  bad  exhibited  signs  of  mental  disease  or  aberration  of  mind.^ 
§  8.  Illnstratlons. —  A  witness  who  has  been  adjudged  in- 
sane is  incompetent,  and  it  makes  no  difference  from  what 
cause  this  defect  of  understanding  may  have  arisen ;  nor  whether 
it  be  temporary  and  curable,  or  permanent ;  whether  the  party 
be  hopelessly  an  idiot,  or  maniac,  or  only  occasionally  insane, 
as  a  lunatic,  or  be  intoxicated ;  or  whether  the  defect  arises 
from  mere  immaturity  of  intellect.®    While  the  deficiency  of 
understanding  exists,  be  the  cause  of  what  nature  soever,  the 
person  is  not  admissible  to  be  sworn  as  a  witness.    But  if  the 
cause  be  temporary,  and  a  lucid  interval  should  occur,  or  a  cure 
be  effected,  the  competency  is  also  restored.* 

§  9.  Perseus  convicted  of  crime. —  In  some  states  and  in 
the  federal  courts  persons  who  have  been  convicted  of  certain 
heinous  crimes  are  held  to  be  incompetent  to  testify  as  wit- 
nesses either  in  civil  or  criminal  cases.    The  basis  of  the  rule 
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seems  to  be,  that  socb  persons  are  morally  too  corrupt  to  be 
trosted  to  testify.  The  party,  however,  must  have  been 
legally  adjudged  guilty  of  the  crime ;  the  record,  therefore,  is 
required  as  the  sole  evidence  of  his  guilt,  no  other  proof  being 
admitted  of  the  crime.  But  the  difficulty  lies  in  the  specifica- 
tion of  the  crimes  which  render  the  perpetrator  thus  infamous. 
The  usual  and  more  general  enumeration  is,  treason,  felony, 
and  the  crimen  falsi}  But  the  meaning  of  the  term  crimen 
fahij  in  our  law,  is  nowhere  laid  down  with  precision.  A 
conviction  and  sentence  in  a  state  court  can  have  no  effect,  by 
way  of  penalty  or  of  personal  disability  or  disqualification, 
beyond  the  limits  of  the  state  in  which  the  judgment  is  ren- 
dered, unless  the  statute  of  another  state  gives  such  effect  \a> 
them.^  An  act  of  congress  making  a  defendant  charged  with 
crime  a  competent  witness  at  his  own  request,  but  not  othar- 
wise,  does  not  confer  any  peculiar  exemption,  and  does  not 
render  competent  a  defendant  who  has  lost  the  privilege  of 
testifying  by  the  commission  of  an  infamous  crime.' 

In  some  states  a  person  convicted  of  perjury  is  not  thereby 
rendered  incompetent.*  Where  a  person  is  convicted  in  an- 
other state,  the  conviction  may  be  proved  in  the  same  manner 
as  though  the  conviction  had  been  in  the  state  where  the  trial 
was  had.*  Where  proof  of  such  conviction  is  had,  the  credi- 
bility of  the  witness  is  still  matter  for  the  jury.* 

§  10.  How  incompetency  removed. —  The  disability  arising 
from  infamy  may,  in  general,  be  removed  in  two  modes:  first, 
by  reversal  of  the  judgment  of  conviction  of  the  crime.  The 
reversal  of  the  judgment  must  be  shown  by  the  production  of 
the  record  of  reversal,  or  by  a  duly  certified  copy  thereof. 
The  disability  is  also  removed  by  a  full  and  general  pardon.^ 
Such  pardon  must  be  proved  by  the  letter  of  pardon  under 
the  seal  of  the  state.  Thus,  a  pardon  by  the  president  of  one 
convicted  in  the  United  States  district  court  of  larceny,  and 

1 1  Phil.  Ev.  18 ;  1  Stark.  Ev.  04.  »  Johnson  v.  Stote,  48  Ga.  116 ;  Sims 

s«  Logan  v.  United  States,  144  U.  S.  v.  Sims,  75   N.  Y.  466;  Donohue  v. 

26a  People,  66  N.  J.  L  208 ;  Glenn  v.  Com-r 
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sentenoed  to  the  penitentiary,  restores  his  competency  as  a 
witness.^  So  a  full  pardon  by  a  governor,  granted  to  a  con- 
vict after  he  had  served  out  his  term  of  imprisonment,  there- 
fore takes  away  all  disqualifications  as  a  witness,  and  restores 
his  competency  to  testify  to  any  facts  within  his  knowledge, 
even  if  they  came  to  his  knowledge  before  his  disqualifications 
had  been  removed  by  the  pardon.' 

§  11.  Husband  and  wife. —  By  the  common  law  a  husband 
and  wife  cannot  testify  for  or  against  each  other  except  in 
cases  of  violence  of  one  upon  the  other,  as  hereinafter  more 
fully  specified,  and  the  same  rule  still  prevails  in  the  absence 
of  any  statute  changing  it.'  To  this  rule  the  act  of  congress 
and  the  statutes  of  the  several  states  making  parties  to  suits 
competent  witnesses  has  no  application.^  In  most  of  the 
states,  however,  the  disqualification  has,  to  a  greater  or  less 
extent,  been  removed  by  special  statutes.  Generally  under 
these  statutes,  husband  and  wife  are  not  compellable  to  testify 
against  each  other  in  criminal  proceedings,  and  in  some  of 
them  are  not  allowed  to  testify  to  certain  things  in  cases  for 
absolute  divorce.*  The  New  York  statute  provides  that  no 
person  shall  be  excluded  from  being  a  witness  because  he  or 
she  is  the  husband  or  wife  of  a  party,  or  of  a  person  in  whose 
behalf  the  action  or  special  proceeding  is  brought,  prosecuted, 
opposed  or  defended.*  But  a  husband  or  a  wife  is  not  com- 
petent to  testify  against  the  other  upcm  the  trial  of  an  action, 
or  the  hearing  upon  the  merits  of  a  special  proceeding  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage. 
A  IwshaQd  or  wife  shall  not  be  cempeUed  or,  without  the  con- 
fieot  of  the  other  if  living,  allowed  to  testify  against  the  other 
in  a  criminal  action  except  when  the  crime  charged  was  com- 
'mitted  on  or  against  the  other,  or  to  disclose  a  confidential 
'VDannamcation  made  by  one  to  the  other  during  the  marriage. 
In  an  action  for  criminal  conversation  the  plaintiff's  wife  is 
not  a  competent  witness  for  the  plaintiff,  but  she  is  a  com- 
.petent  witness  for  the  defendant,  .as  to  any  matters  in  con- 

1  B(^d  ▼.  Daitod  States,  143  U.  a  <  Lucas  v.  Brooks,  18  Wall  4de. 
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troversy;  except  that  she  cannot,  without  plaintiflTs  consent, 
disclose  any  confidential  communication  had  or  made  between 
herself  and  the  plaintiflF.    A  defendant  in  an  action  for  absolute 
divorce  on  the  ground  of  adultery  may  disprove  the  allegation 
of  adultery,  not  merely  by  a  simple  denial,  but  by  testifying 
to  any  fact  or  circumstance  within  her  knowledge  competent 
and  material  on  the  question  as  to  whether  the  act  as  charged 
was  committed  or  not.^    It  has  also  been  held  that  a  husband 
or  wife  is  not  competent  to  testify  in  an  action  for  divorce  on 
the  ground  of  adultery  to  jurisdictional  facts  —  such  as  res- 
idence of  the  plaintiff  at  the  time  of  the  commission  of  tbo 
offense  and  the  commencement  of  the  action  —  when  these  are 
put  in  issue.^    A  divorced  wife  is  a  competent  witness,  on  the 
trial  of  her  husband  for  an  attempt  to  poison  her  before  they 
were  divorced,  to  testify  that  she  saw  him  prepare  the  poison 
which  was  offered  her.'    She  is  also  competent,  on  the  trial 
of  an  indictment  for  conspiring  to  confine  her  in  a  hospital 
for  the  insane,  to  testify  to  any  fact  in  regard  to  the  matter.^ 
But  the  wife  is  incompetent  to  prove  her  husband's  fraud,  even 
to  corroborate  his  admissions,  or  as  to  any  fact  which  tends 
to  criminate  her  husband.'    And  a  plaintiff  suing  for  the  de- 
bauching of  his  wife  is  not  a  competent  witness  to  prove  her 
adultery  with  defendant;  and  so  a  wife  is  not  a  competent 
witness  for  her  husband  in  an  action  brought  by  him  for  her 
seduction.^    Business  transactions  between  them  are  not  con- 
fidential communications  within  the  policy  of  the  law.^  Other- 
wise under  the  Massachusetts  statute.*    Written  as  well  as 
verbal  communications,  if  confidential,  are  within  the  policy 
of  the  law.     When  either  husband  or  wife  is  strictly  incom- 
petent as  a  witness,  either  generally  or  as  to  a  particular  fact, 
evidence  of  his  or  her  declaration  of  the  fact  is  incompetent 
except  (1)  where  the  making  of  such  declarations  is  a  material 
fact ;  (2)  when  the  declaration  is  part  of  the  rea  geetcB  involved  in 

1  Stevens  v.  Stevens,  54  Hud,  490,        *Ck)m.  v.  Spink,  137  Pa.  St  255. 

27  N.  Y.  State  Rep.  602,  8  N.  Y.  Supp.  » Cornelius  v.  Hanbay,  150  Pa.  St 

47 ;  SteffiDS  v.  Steffins,  11  id.  424^  83  859. 

N.  Y.  State  Rep.  64a  «  Reynolds  v.  Schafifer,  91  Mich.  494, 

2  Dickinson  v.  Dickinson,  63  Hun,  80  Am.  St  Rep.  492. 

576,  45  N.  Y.  State  Rep.  323,  18  N.  Y.        ?  Schaffner  v.  Reuter,  37  BarK  44 
Supp.  485.  8  Drew  v.  Tarbell,  117  Mass.  90. 

»  Com.  y  Sapp,  90  Ky.  5ga 
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an  act  properly  in  evidence ;  (3)  when  it  is  merely  matter  of 
inducement  or  introduction  to  the  language  or  conduct  of 
another  person  which  the  declaration  offered  called  forth; 
(4)  when  it  is  one  which  the  declarant  made,  when  authorized, 
expressly  or  impliedly,  to  speak  as  the  other's  agent,  or  as  one 
to  whom  the  other  referred  a  third  person.^ 

§12.  Extent  of  rule. —  The  wife  is  not  a  competent  wit- 
ness against  a  co-defendant  tried  with  her  husband,  if  the 
testimony  concern  the  husband,  though  it  be  not  directly 
against  him ; '  nor  is  she  for  a  co-defendant  if  her  testimony 
would  tend  directly  to  her  husband's  conviction  or  acquittal ; 
nor  where  the  interests  of  all  the  defendants  are  inseparable.' 
Yet  where  the  grounds  of  defense  are  several  and  distinct,  and 
in  no  manner  depend  on  each  other,  the  wife  of  one  defend- 
ant may  testify  as  a  witness  for  another/  But  where  the  wife 
of  one  defendant  is  called  to  prove  an  alibi  in  favor  of  another 
jointly  indicted,  she  is  incompetent,  if  her  evidence  goes  to 
weaken  that  of  the  witnesses  of  her  husband. 

§  13.  When  relation  begins  and  terminates. —  It  makes 
no  difference  at  what  time  the  relation  of  husband  and  wife 
commenced ;  neither  is  it  material  that  this  relation  no  longer 
exists ;  and  whatever  has  come  to  the  knowledge  of  either  by 
means  of  the  hallowed  confidence  which  that  relation  inspires 
cannot  be  afterwards  divulged  in  testimony,  even  though  the 
other  party  be  no  longer  living.*  This  rule  of  protection  ex- 
tends only  to  lawful  marriages.  It  seems,  however,  that  a 
reputed  or  supposed  wife  may  be  examined  until  a  marriage 
in  fact  is  proved.  Whether  the  rule  may  be  relaxed  so  as  to 
admit  the  wife  to  testify  against  the  husband,  by  his  consent, 
the  authorities  are  not  agreed.  Whether  where  the  husband 
and  wife  are  jointly  indicted  for  a  joint  offense,  or  are  other- 
wise joint  parties,  their  declarations  are  mutually  receivable 
against  each  other  is  still  questioned ;  the  general  rule  as  to 
persons  jointly  concerned  being  in  favor  of  their  admissibility, 
and  the  policy  of  the  law  of  husband  and  wife  being  against  it. 

1  Lay  Orae  v.  Peterson,  2  Sandf.        » Com.  v.  Robinson,  1  Gray,  655. 
83S;  Karney  v.  Paisley,  18  Iowa,  89 ;       *  1  PhiL  Ev.  75. 
Dawson  v.  Hall,  2  Mich.  890.  » Stein  v.  Bowman,  18  Pet  209. 

*Rdx  V.  Hood,  1  Moody  *B  Cr.  Cas. 
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* 

§  14.  Exception  to  rule  of  exelasion  in  criminal  cases.— 

There  are  exceptions  to  the  rale  excluding  the  husband  and 
wife  as  witnesses  in  criminal  cases  and  to  the  exclusion  of  their 
confidential  communications.  These,  exceptions  are  allowed 
from  the  necessity  of  the  case  —  not  a  general  necessity,  as 
where  no  other  witness  can  be  had,  but  a  particular  necessity ; 
as  where,  for  instance,  the  one  would  otherwise  be  exposed, 
without  remedy,  to  personal  injury.^  Thus,  a  woman  is  a  com- 
petent witness  against  a  man  indicted  for  forcible  abdaction 
and  marriage  if  the  force  were  continuing  upon  her  until  the 
marriage.^  So  she  is  a  competent  witness  against  him  for  any 
crime  committed  by  him  upon  her;  and  in  all  cases  of  personal 
injury  committed  by  the  husband  or  wife  against  each  other 
the  injured  party  is  a  competent  witness  against  the  other.' 
Upon  the  same  principle  the  dying  declarations  of  either  are 
admissible  where  the  other  party  is  charged  with  the  marder 
of  the  declarant.^ 

§  15.  Access. —  It  is  a  rule  of  the  common  law,  based  on 
public  policy,  that  neither  husband  nor  wife  is  compellable  or 
•competent  to  give  evidence  of  their  having  or  not  having  had 
sexual  connection  with  each  other  after  the  marriage  at  any 
given  time  or  at  all;  that  is,  although  they  may  give  evidence 
of  the  date  of  their  marriage  and  of  the  date  of  the  birth  of 
offspring  of  the  wife,  whether  born  before  or  after  marriage, 
they  may  not  give  evidence  tending  to  show  that  a  child  born 
of  the  wife  during  the  marriage  is  not  the  legitimate  child  of 
them  both.'  This  rule,  therefore,  precludes  them  not  only  from 
giving  direct  evidence  of  access  or  non-access,  but  also  from 
giving  any  evidence  of  circumstances  from  which  the  same  is 
intended  to  be  inferred.*  Kor  does  the  fact  that  one  of  them 
has  died  release  the  other  from  his  or  her  incompetency  to 
give  evidence  of  this  description.^  It  has  been  held,  however, 
that  evidence  of  declarations  and  conduct  of  the  .wife  *  and  her 
alleged  paramour^  are  admissible  on  an  issue  as  to  the  legiti- 
macy of  a  child  of  the  wife. 

1  Bently  v.  Cooke,  8  Doug.  422.  « People  v.  Green.  1  Deoto,  614. 

*1  Kusa  on  Crimes,  572;  Roscoe*s  ^Goodright  v.  ^loes,  2  Cowjx  591. 

•Crim.  Ev.  115;  Hanflelman  v.  Dovel,  •R  v.  Sourton,  5  A.  &  K  ISO. 

102  Mich.  605;   Walker  v.  State,  34  7r.  v.  Kea,  11  East,  l«a. 

Fla  167;  Gill  v.  State,  59  Ark.  422;  SAylesford  Peerage,  11  App.  C^l. 

<:k>m.  ▼.  Hayden,  163  Mass.  453.  9  Burnnby  v.  Bailie^  42  Ch.  D.  282. 

'People  V.  Chegaray,  18  Wend.  642. 
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§  16.  Accomplice. —  Whilst  in  some  jurisdictions  an  accom- 
plice cannot  be  a  witness  anless  the  assent  of  the  court  is  first 
obtained  and  until  he  has  first  been  acquitted  of  the  crime  at 
issue/  the  general  rule  is  that  such  accomplice  is  competent, 
either  for  or  against  the  other  defendant,  where  he  is  either 
separately  indicted  or  separately  tried.^  And  where  such  ac- 
complice has  full  knowledge  of  his  privilege  to  refuse  to  answer, 
but  notwithstanding  he  voluntarily  gives  incriminatory  testi- 
mony, he  cannot,  upon  cross-examination,  claim  his  privilege 
before  he  has  ffiven  all  the  facts  relatino;  to  the  matter  testified 
to  by  him.'  Upon  the  cross-examination  of  such  witness  he 
may  be  compelled  to  state  his  relation  to  the  people  and  as  to  all 
promises  made  to  him  b}^  the  prosecuting  officers.*  By  becom- 
ing a  witness  for  the  state,  an  accomplice  waives  his  privilege 
on  the  ground  that  the  answers  might  tend  to  criminate  him.* 

§  17.  Corroboration  of  accomplice. —  In  most  jurisdictions 
no  conviction  is  allowed  to  take  place  upon  the  uncorroborated 
testimony  of  an  accomplice ;  and  such  corroborating  testimony 
must  tend  to  connect  the  accused  with  the  commission  of  the 
crime  with  which  he  stands  charged.*  It  seems  that  this  rule 
does  not  apply  when  the  alleged  accomplice  denies  that  he  is 
guilty  of  criminality."  It  is  said  that  it  only  applies  where  the 
witness  goes  upon  the  stand  and  acknowledges  his  guilt.  The 
testimony  of  one  or  more  accomplices  cannot  corroborate  each 
other;  the  testimony  of  each  must  be  corroborated  by  other 
evidence.®  The  corroboration  should  tend  to  show  the  ma- 
terial facts  necessary  to  establish  the  commission  of  the  crime 

1  Roscoe'9  Cr.  Ev.  (8th  ed.),  §  130 ;  »  Jones  v.  State,  65  Miss.  179 ;  Ham- 
)Ieyers  v.  State,  3  Tex.  Cr.  App,  8 ;  ilton  v.  People,  29  Mich.  174 ;  Com. 
Fitzgerald  v.  State,  14  Mo.  413.  v.  Price,  10  Gray  (Mass.),  472. 

2  Jeffries  v.  Com.,  84  Ky.  237 ;  State  «  People  v.  Evans,  40  N.  Y.  1 ;  State 
V.  Crowley,  33  La.  Ann.  783 ;  People  v.  Chyo  Chiack,  92  Ma  895 ;  Com.  v. 
V.  CosteHo,  1  Dea  83;  State  v.  Dietz,  Holmes,  127  Mass.  424;  State  v.  Bet- 
67  Iowa,  220;  Lee  v.  State,  21  Ohio  sail,  11  W.  Va.  703;  CarroU  v.  Com., 
St  157 ;  Crass  v.  People,  49  111.  152 ;  84  Pa.  St  107 ;  State  v.  Stebbins,  29 
Parsons  v.  State,  43  Ga.  197 ;  People  Conn.  483 ;  Lumpkin  v.  State,  68  Ala. 
V.  O'NeU,  109  N.  Y.  251.  56 ;  Childer  v.  State,  52  Ga.  106. 

'Foster  v.  People,  8  Am.  K  Reg.  ^PoUock  v.  Pollock,  71  N.  Y.  137; 

(N.  a)  494.  People  v.  Ricker,  22  N.  Y.  State  Rep. 

*  People  V.  Langtry,  64   Cal.  256;  652. 

Marler  v.  State,  57  Ala.  55 ;  Tullis  v.  8  United  States  v.  Hinz,  85  Fed.  Rep. 

State.  85  Fed.  Rep.  274 ;  Allen  y.  State,  272 ;  State  v.  Williams,  42  Conn.  261. 
10  Ohio  St  287. 
10 
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and  the  identity  of  the  person  comnnitting  it.^  It  is  suffi- 
cient if  it  tends  to  connect  the  defendant  with  the  com- 
mission  of  the  crime;  and  when  it  does,  it  is  for  the  jury  to 
determine  whether  the  corroboration  is  sufficient  to  satisfy 
them  of  the  defendant's  guilt.*  A  wife  of  an  accomplice  may 
corroborate  the  testimony  of  her  husband.'  An  accomplice 
is  one  who  knowingly,  voluntarily,  and  with  common  intent 
with  the  principal  offender,  unites  with  him  in  the  commission 
of  a  crime.^  But  in  order  to  be  such,  his  participation  in  the  act 
must  be  wilful  and  real.'  Thus,  one  in  whose  hands  a  knife 
was  place  by  a  murderer  after  the  murder,  where  he  in  no  way- 
aided  or  abetted  in  the  commission  of  the  crime,  is  not  an  ac- 
complice.* The  same  rule  applies  to  a  female  upon  whom  an 
abortion  is  performed ; '  and  in  some  jurisdictions  the  same 
rule  has  been  applied  to  an  informer,®  and  to  detectives  or  de- 
coys.* But  the  rule  seems  to  be  different  where  the  original 
intent  to  commit  the  crime  was  induced  by  the  complainant 
or  by  other  persons.^^ 

When  the  only  proof  against  a  person  charged  with  a  crim- 
inal offense  is  the  evidence  of  an  accomplice,  uncorroborated 
by  such  other  evidence  as  tends  to  connect  the  defendant  with 
the  commission  of  the  crime,  it  is  the  duty  of  the  judge  to  in- 
struct the  jury  that  they  should  acquit." 

§  18.  Who  are  not  accomplices.— A  person  who  purchases 
liquor  of  a  person  who  has  no  license  to  sell  is  not  an  accom- 

1  People  V.  Plath,  100  N.  Y.  502.     ,  lo  Saunders  v.  State,  80  Am.   Repu 

«  People  V.  Wayman,  128  N.  Y.  585 ;  130 ;  Dodge  v.  Brittoin,  Meifis  (Tenn.), 

People    V.    Christian,   78    Hun.    28;  84;   State  v.   Jansen,   22  Kan.   498; 

Craft  V.  State,  3  Kan.  450;  State  v.  Speiden   v.  State,  3  Tex.  App.  156; 

Welles.  9  Iowa,  582.  Allen  v.  State,  40  Ala.  344;  Johnson 

'People  V.   Everhardt.   104  N.  Y.  v.  State,  3  Tex.  Appt  590;  Saunders 

691 ;  State  v.  Moon,  25  Iowa,  128.  y.  People,  38  Mich.  218;  CommissioD- 

*  Whart  Cr.  Ev.,  §  440.  ere  of  Excise  v.  Backus,  29  How.  Pr. 

»  People  V.  Barrie,  49  Cal.  324 ;  State  (N.  Y.)  39 ;  United  States  v.  Slinker. 

V.  McKean,  36  Iowa,  343 ;  People  v.  32  Fed.  Rep.  691 ;  United  States  v. 

Noelke,  94  N.  Y.  137.  Moore,  10  id.  89. 

•People  V.  Ogle,  104  N.  Y.  511.  "i  Greenl.  Ev.,  §  380;  People  t. 

7  People  V.   Bliven,    112  N.  Y.  79;  May  hew,  150  N.  Y.  846 ;  State  t.  Eisen- 

People  V.  Vedder,  98  id.  680.  haus,  132  Ma  146 ;  United  States  v. 

«  People  V.  Farrell,  30  Cal.  356 ;  State  Van  Leaven,  65  Fed.  Rep.  78 ;  State  v. 

V.  McKean,  36  Iowa,  343.  Dawson,  124  Mo.  418;  State  v.  Kent. 

•People  V.  Noelke,  94  N.  Y.  178;  27  Ix  R  A.  686;  Hey  ward  v.  State,  92 

Campbell   v.   Com.,    C4    Pa.   SL   87 ;  Ga.  591. 
Com.  V.  Cohen,  127  Mass.  282;  Trust- 
ees, etc.  V.  O'Malley,  18  III.  407. 
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plice.  He  does  not  participate  in  the  act  declared  by  the 
statute  to  be  an  offense.  An  accomplice  is  a  person  involved 
either  directly  or  indirectly  in  the  commission  of  the  crime. 
To  render  him  such,  he  must  in  some  manner  aid  or  assist  or 
participate  in  the  criminal  act,  and  by  that  connection  he  be- 
comes  equally  involved  in  guilt  with  the  other  party  by  reason 
of  the  criminal  transaction.^  So  a  person  who  buys  lottery 
tickets  for  the  purpose  of  proving  the  fact  of  their  sale  by  the 
defendant  is  not  an  accomplice.^  Indeed,  it  has  become  a 
necessity  for  the  suppression  of  crime  to  resort  to  this  mode 
of  ascertaining  whether  a  prohibited  and  criminal  act  may  be  ♦ 
committed,  the  victims  of  a  business  which  it  distinguishes 
failing  in  the  moral  courage  to  complain  or  to  appear  as  wit- 
nesses. Without  its  use  many  crimes  would  increase  in  num- 
ber and  magnitude,  the  law  be  openly  violated,  and  the  au- 
thorities helpless  from  the  absence  of  such  proof  as  may  be 
required  for  a  conviction.  The  utmost  that  can  be  said  of  the 
person  employed  is  that  he  is  an  informer,  and  leave  to  the 
jury  the  consideration  of  his  evidence  as  such.' 

EFFECT   OF  DEATH   OB  DISABILITT   OF   OTHER  PERSONS. 

§  19.  In  general. —  The  general  policy  of  the  American 
statutes  is  to  restrain  the  admission  of  the  testimony  of  a 
party  or  an  interested  witness  as  against  the  estate  of  a  de- 
ceased person,  lunatic  or  idiot,  or  the  interest  of  one  succeed- 
ing to  his  right;*  and  as  to  any  personal  transaction  or  com- 
munication with  the  deceased  person,  idiot  or  lunatic,  a  party 
to  an  action  or  proceeding  cannot  be  examined  in  his  own 
behalf  or  interest,  or  in  behalf  of  the  party  succeeding  to  his 
title  or  interest,  as  against  the  representatives  of  a  deceased 
person,  idiot  or  lunatic,  or  one  deriving  title  from  such  deceased 
person,  idiot  or  lunatic,  if  he  or  his  predecessor  in  interest  is 
at  the  time  of  the  trial  interested  in  the  event  of  the  action  or 


T^CoJXL  V.  Willard,  22  Pick.  476 
Campbell  v.  Com,,  84  Pa.  St  187 
State  y.  McKean,  36  Iowa,  343 
Trustees,  etc.  v.  O'Mailey,  18  111.  407 


*  Reg.  V.  Mullins,  3  Cox's  Crim.  Gas. 
526;  People  v.  Farrell,  30  Cal.  316; 
Wright  V.  State,  7  Tex.  App.  574. 

3  People  V.  Noelke,  29  Hun,  401. 


Smith  V.  SUte,  37  Ala.  {N.  S.)  472 ;  Peo-  *  Nowack  v.  Berger,  133  Mo.  24,  31 
pie  ▼.  Farrell,  30  Cal.  316;  People  v.  L.  R,  A.  810;  Wilcox  v.  Corwin,  117 
Smith,  28  Hun,  02a  N.  Y.  500,  27  N.  Y.  State  Rep.  836. 
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proceeding,  whether  directly  interested  in  the  cause  of  action 
or  proceeding,  or  whether  liable  to  be  legally  afifected  by  the 
judgment;^  and  as  against  such  representative  of  a  deceased 
person,  idiot  or  lunatic,  no  person  through,  from  or  under 
whom  such  a  party  or  interested  person  derives  his  title  or  in- 
terest, by  assignment  or  otherwise,  can  be  examined  in  his  own 
behalf  or  interest,  or  in  behalf  of  the  party  succeeding  to  his 
title  or  interest,  as  to  any  personal  transaction  or  communica- 
tion with  such  deceased  person,  idiot  or  lunatic* 

!Jfobody  would  be  safe  in  respect  to  his  pecuniary  transac- 
tions if  legal  documents  found  in  his  possession  at  the  time  of 
his  death,  and  endeavored  to  be  enforced  by  his  executors, 
could  be  set  aside  or  varied  or  altered  by  the  parol  evidence 
of  the  person  who  bound  himself.'  It  would  be  easy,  of  course, 
for  anybody  who  owed  a  testator  a  debt  to  say,  "I  met  the 
testator  and  gave  him  the  money."  *  The  ends  of  justice  and 
the  interest  of  mankind  require  that  such  evidence  should 
be  wholly  disregarded.  To  render  a  witness  incompetent,  as 
a  person  interested  in  the  event  of  the  action,  to  testify  to  con- 
versations with  deceased  persons,  his  interest  must  be  imme- 
diate and  such  as  would  render  the  record  of  the  action  an 
instrument  of  evidence  for  or  against  him  in  another  action.* 
A  witness  is  not  incompetent  to  testify  to  a  conversation  re- 
lating solely  to  the  title  to  land  with  a  decedent  through  whom 
he  derived  his  title,  where  the  adverse  party,  although  claim- 
ing title,  never  had  any,  and  therefore  did  not  derive  title 
through  such  decedent;®  and  a  mother  who  has  made  a  con- 
tract bv  which  she  surrendered  her  cliild  in  consideratioa  that 
the  other  parties  thereto  should  devise  to  it  all  their  property 
at  their  death  is  not  incompetent,  in  an  action  by  the  latter's 
heirs  to  recover  the  property  from  the  child,  in  which  the  latter 
asserts  her  equitable  rights  under  such  contract,  to  testify  to 

iCole  V.   Gardner,  67    Miss.  670;  « Ferine  v.  Grand  Lodge  A.  O.  U.  W., 

Boyd  V.  Boyd,  163  III.  611.  48  Minn.  82. 

2  Hard  v.  Ashley,  63  Hun,  634,  44  «Ben  v.  Howe,  65  Hun,  625,  47N.Y. 
N.  Y.  State  Rep.  792 ;  Miller  V.  Wilson.  State  Rep.  86,  19  N.  Y.  Supp.  569; 
126  Mo.  48;  Medlock  v.  Miller,  94  Ga.  Jones  v.  Jones  (1895),  P.  201 ;  Gunn 
652;  Green  v.  Green,  126  Mo.  25;  v.  Pettigrew,  93  Ga.  327;  Irwin  v. 
Smith  V.  Rishel,  164  Pa.  St  181 ;  Con-  Noble,  164  Pa.  St  205;  Phillips  v. 
Jielly  V.  Keating,  102  Mich.  1.  Cooper,  93  Ga.  639 ;  Thomas  v.  Miller, 

3  Duffield  V.  Hue,  129  Pa.  St  94.  165  Pa.  St  2ia 
*  Carey  v.  Carey,  104  N.  C.  171. 
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such  contract.*  Unless  specially  provided  by  statute,  the  fact 
that  the  husband  of  a  devisee  will  be  entitled  as  tenant  by  cur- 
tesy in  the  devised  premises  in  case  of  the  death  of  his  wife  intes- 
tate does  not  make  him  an  interested  party,  incompetent  as  a 
witness  to  testify  in  reference  to  transactions  between  himself 
and  the  testator,  on  an  issue  as  to  whether  the  will  was  pro- 
cured by  fraud  and  undue  influence.^  Upon  the  death  of  one 
who  promised,  in  consideration  of  a  conveyance  of  certain 
property  to  him,  to  pay  the  debt  of  another,  the  creditor  is  a 
competent  witness  to  prove  the  promise.' 

Testimony  of  plaintiff  in  a  suit  against  a  physician  as  sur- 
viving partner,  in  respect  to  the  deceased  partner's  declara- 
tions while  engaged  in  the  business  of  the  firm,  is  not  inadmis- 
sible;^ but  where,  after  the  institution  of  a  suit  on  a  joint  and 
several  note,  one  of  the  defendants  afterwards  dies,  the  default- 
ing defendant  is  incompetent  to  testify,  in  an  action  by  the  per- 
sonal representatives,  to  facts  proving  the  joint  liability  of  the 
deceased  defendant  and  his  duty  to  contribute.*  In  McHugh 
V.  Doud  •  it  is  held  that  an  administrator  cannot  waive  the  pro- 
visions of  the  statute  prohibiting  the  party  from  testifying,  in 
support  of  a  claim  against  the  estate,  to  facts  equally  within 
the  knowledge  of  the  decedent;  and  in  Achilles  v.  Achilles  ^  it  is 
held  that  a  widow  suing  the  heirs  of  her  deceased  husband  to  set 
aside  an  ante-nuptial  agreement,  and  for  partition  and  assign- 
ment of  dower,  is  an  incompetent  witness  against  the  heirs. 

§  20.  What  conversations  and  transactions  come  within 
the  rale. —  The  prohibition  against  a  party  testifying  in  ac- 
tions or  the  bearing  upon  the  merits  of  a  special  proceeding  in 
his  own  behalf,  in  actions  by  or  against  the  representatives  of 
decedent's  estate,  does  not  apply  to  motions  or  introductory 
proceedings;^  nor  to  proceedings  brought  against  an  attorney 
to  compel  him  to  pay  over  money;*  nor  to  verifications  of 

iGodine  v.  Kidd,  46  Alb.  L.  J.  171,  »  Wilcox  v.  Corwin,  117  N.  Y.  500, 

46  N.  Y.  State  Rep.  818,  64  Hun,  585.  27  N.  Y.  State  Rep.  836. 

3  Bowen  v.  Sweeney,  63  Hun,  234,  ^  86  Mich.  412. 

44   N.  Y.  State  Rep.   182;    Albany  7  137  111.589. 

County  Sav.  Bank  v.  McCarty,  149  8  Lobdell  v.  Lobdell,  86  N.  Y.  820  ; 

N.  Y.  71.  Severn    v.   National   State  Bank  of 

'Hooper  v.  Hooper,  82  W.  Va.  526.  Troy,  18  Hun,  228;  Re  Lautenschla- 

*  HesB   V.  Lowery,   122    Ind.  225 ;  ger's  Estate,  80  Mich.  285. 
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claims;^  nor  to  proof  of  loss  made  to  an  insurance  company.* 
It  seems  to  apply  to  all  matters  of  probate  and  proceedings  in 
a  surrogate's  court.'  The  wife  of  a  contesting  heir  to  a  will 
of  real  estate  is  incompetent  to  testify  in  her  husband's  favor;* 
so  is  the  widow  of  a  decedent  who,  as  his  wife,  joined  him  in 
the  conveyance  of  real  estate,  in  an  action  brought  by  the  heirs 
of  such  deceased  grantor  to  set  aside  such  conveyance  on  the 
ground  of  undue  influence;'  and  so  is  the  wife  of  the  plaintiff 
in  an  action  for  specific  performance  of  a  contract  by  decedent 
to  convey  land.*  In  an  action  by  a  widow  to  set  aside  a  deed 
of  land  in  which  she  joined,  she  is  incompetent  to  testify  as  to 
communications  with  her  deceased  husband  as  to  the  execution 
of  such  deed  ;^  but  she  is  hold  to  be  competent  to  testif}^  to  a 
transaction  between  herself  and  husband  as  to  the  transfer  of 
a  policy  on  his  life,  held  by  her  as  security,  in  an  action  by  her 
against  one  claiming  under  such  assignment.® 

In  an  action  by  the  representatives  of  a  creditor,  the  princi- 
pal debtor  may  testify  to  transactions  with  such  decedent* 
But  it  seems  that  a  surety  upon  an  indemnity  bond  is  incom- 
petent to  testify  in  an  action  against  the  party  indemnified." 
If  a  party  is  interested  at  the  time  of  the  trial,  it  is  immaterial 
that  he  was  not  interested  at  the  time  the  transaction  or  com- 
munication occurred."  It  seems  that  a  widow  who  has  joined 
her  husband  in  a  deed  is  competent  to  show  that  the  deed  was 
without  consideration.**    The  fact  that  the  children  of  a  wit- 


Week.  Dig.  284 ;  Wilson  v.  RusseH,  61 
N.  H.  854. 

1  Matter  of  Frazer,  92  N.  Y.  239 ; 
Walker  v.  Steele,  121  Ind.  436. 

2  Cannon  v.  Northwestern  Mut  L. 
Ins.  Co.,  29  Hun,  470 ;  Smith  v.  Smith, 
52  N.  J.  L.  207;  Macauley  v.  Central 
National  Bank,  27  S.  C.  215. 

si^lton  V.  Ormsby,  70  N.  Y.  609; 
Snyder  v.  Sherman,  88  id.  656;  Marsh 
V.  Brown,  18  Hun,  819;  Brown  v. 
Mitchell,  75  Tex.  89. 

*  Steele  v.  Ward,  80  Hun,  555 ;  Hop- 
kins V.  Manchester  (R  L),  7  L.  R  A. 
387. 

«  Sanford  v.  Ellithorp,  95  N.  Y.  48 ; 
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^Ervvin  v.  Erwin,  54  Hun,  166t 
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Glover  v.  Thomas,  35  Tex.  506. 
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587;  Blake  v.  Nolin,  81  Mich.  112; 
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9  Wallace  v.  Strauss,  113  N.  Y.  288; 
Brown  v.  Moore,  26  &  C.  160;  Booth 
V.  Pandola,  88  Cal  41. 

w  Holland  v.  Willetts,  9  N.  Y.  170; 
Dolan  V.  Dolan,89  Ala.  256;  Gavin  v. 
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ness  are  interested  in  the  estate  does  not  disqualify  the  witness.* 
The  grantor  of  the  deceased  is  competent,  it  seems,  to  state 
what  took  place  at  the  execution  of  a  deed  in  a  suit  by  a  plaint- 
iff claiming  under  the  will  of  the  deceased.^  The  mother  of 
an  illegitimate  child  is  competent  to  testify  to  an  agreement 
by  decedent  to  pay  plaintiff  for  the  care  and  support  of  such 
child  where  she  is  not  a  party  to  the  action.^  So  it  is  said  that 
a  co-defendant  who  is  not  himself  interested  in  the  event  may 
testify  in  behalf  of  his  co-defendant  to  a  personal  transaction 
with  deceased;*  and  although  the  declarations  of  an  adminis- 
trator or  executor,  not  made  while  in  the  discharge  of  his  duty, 
are  not  evidence  against  him  in  an  action  brought  by  him  in 
his  representative  capacity,*  entries  made  by  the  decedent  are 
competent.*  An  executor  is  incompetent  to  testify  concerning 
the  status  of  the  claim  of  a  third  person  against  the  estate  for 
which  he  is  asking  to  be  allowed  credit  on  account  of  having 
the  claim,  where  such  claim  is  contested  by  the  residuary  leg- 
atees;^ and  any  person  is  incompetent  in  an  action  against  an 
executor,  if  such  person  will  be  released  from  liability  to  the 
plaintiff  if  the  latter  succeeds.®  And  in  an  action  by  a  widow 
to  recover  money  loaned  to  her  husband's  committee,  the  in- 
ventory of  her  husband's  estate  is  not  competent  in  her  behalf, 
if  made  by  her.*  And  it  is  said  that  a  party  cannot  testify  to 
the  fact  that  a  conversation  took  place,  where  it  is  a  material 
fact  to  be  proved  upon  the  trial.^^  Nor  can  an  interested  party 
state  that  the  first  time  he  heard  of  a  sale  was  seven  years 
after  the  death  of  the  deceased,  where  he  has  shown  that  he 
was  interested  in  the  sale  of  a  vessel  bv  deceased,  and  that  the 
deceased  had  agreed  to  notify  him  of  the  sale."    It  is  said  that 

1  Conklin  v.  Snyder,  104  N.  Y.  641 ;  ?  Matter  of  Smith,  153  N.  Y.  378; 
Eisenlord  v.  Clum,  lt?6  N.  Y.  552;  Dawson  v.  Hamel rick,  33  W.  Va.  675; 
Wallace  v.  Jecko,  25  Mo.  App.  313.  Tuck  v.  Nelson,  63  N.  H.  469 ;  Fulcher 

2  Rank  v.  Grote,  110  N.  Y.  12;  Hess  v.  Mandeil,  83  Ga.  715. 

V.  Lowrey,  122  Ind.  225,  7  L.  R  A.  90 ;  8  Redfield  v.  Redfield,  10  N.  Y.  124 ; 
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State  Rep.  705;  Sbain  v.  Forbes,  82  v.  Williams.  130  Pa.  St  41;  Safree  v. 
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a  judgment  creditor  cannot  testify  to  a  personal  transaction 
with  his  deceased  debtor  in  an  action  brought  by  the  executors 
of  such  debtor,'  and  that  neither  the  grantor  nor  grantee,  who 
has  covenanted  to  pay  the  grantor's  debts,  can  testify  to  the 
consideration  of  a  mortgage  in  an  action  by  a  judgment  cred- 
itor against  the  administrator  of  a  deceased  mortgagee  to  set 
aside  such  mortgage  as  fraudulent.^  But  a  devisee  is  compe- 
tent to  testify  to  a  personal  transaction  with  a  mortgagee  who 
died  prior  to  the  commencement  of  the  action,  in  an  action  by 
a  creditor  against  such  devisee  to  reach  real  estate  for  the  pay- 
ment of  the  debt  of  the  testator.' 

It  seems  that  a  stockholder  or  officer  of  a  corporation  is  not 
incompetent  by  reason  of  interest  to  testify  to  any  transaction 
had  with  the  decedent  in  an  action  in  which  the  corporation  is 
a  party.*  A  legatee  cannot  testify  to  a  transaction  which  oc- 
curred in  his  presence  at  the  time  of  the  execution  of  the  will 
although  he  took  no  part  in  the  conversation.^  He  is  also  in- 
competent to  testify  in  an  action  by  an  executor  to  recover 
money  due  the  estate.*  In  an  action  against  executors,  one  who 
is  both  executor  and  legatee  was  said  to  be  competent  to  tes- 
tify in  behalf  of  the  executors  as  to  a  personal  transaction  with 
the  deceased ;  ^  and  where  a  legatee  has  been  paid  his  legacy  he 
is  a  competent  witness  to  testify  for  or  against  the  estate.^ 
*  It  has  been  said  that  the  contingent  interest  of  a  second  cousin 
of  decedent,  who  might  be  entitled  to  participate  in  the  estate 
in  the  event  of  the  death  of  near  relatives,  does  not  disqualify 
him.^  A  husband  has  been  held  to  come  within  the  definition 
of  ^^  next  of  kin,"  and  as  such  incompetent  to  testify  in  his  own 

iQeissman  v.  Wolf,  46  Hun,  289;  ^Brigham  v.  Gott,  20  N.  Y.  State 

Hudson  V.  Houser,  123  Ind.  809.  Rep.  420;  Matter  of  Eysaman,  118  N. 
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'  Gunningham  t.  Whitford,  74  Hun,  Kennemore  v.  Kennemore,  26  SL  C. 

293;  Kennemore  v,   Kennemore,  26  251. 

a  G.  251 ;  Huckaba  v.  Abbott,  87  Ala.  «  Brown  v.  Klock,  24  N.  Y.  State 

409 ;  Wilson  v.  Wilson,  80  Mich.  472 ;  Rep.  165 ;  Palmer  v.  Farrell,  129  Pa. 
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It  seems  that  a  purchaser  of  the  property  of  decedent  at  an 
official  sale  to  pay  the  debts  of  such  decedent  does  not  become 
thereby  an  interested  party  ;^  nor  is  a  witness  for  a  donee,  al- 
though a  brother  having  a  similar  claim  against  the  estate,* 
nor  one  to  whom  the  decedent  left  money  to  be  expended  for 
others.*  In  some  jurisdictions  agents  of  either  party  are  com- 
petent,* and  conversations  with  a  deceased  agent  are  also  com- 
petent.® 

A  mortgagor  is  incompetent,  in  an  action  by  an  executor  to 
foreclose  the  mortgage,  to  testify  that  he  had  seen  a  paper 
signed  by  himself  and  the  deceased.®  So  the  vendor  of  a  mort- 
gage is  incompetent,  in  an  action  by  the  vendee's  rejiresent- 
atives  to  foreclose  the  same,  to  testify  to  a  conversation  with 
decedent  at  the  time  the  mortgage  was  given  ;^  noi^can  he 
state  that  he  saw  the  instrument  signed.®  So  a  husband  who 
has  joined  his  wife  in  executing  a  mortgage  on  her  land,  and 
who  is  a  party  defendant  and  sought  to  be  charged  with  the 
deficiency,  is  incompetent  to  state  transactions  with  deceased 
which  tend  to  show  usury ;  ^  but  it  is  different,  it  seems,  where 
the  husband  and  wife  unite  in  a  mortgage  upon  his  land  and 
she  receives  the  land  as  devisee  of  her  husband.  In  such  case 
it  seems  that  in  some  jurisdictions  she  may  testify  against  the 
assignee  of  the  mortgagee  as  to  transactions  and  conversations 
between  her  husband  and  the  mortgagee  in  relation  to  the  mort- 
gaged^ But  it  is  said  that  a  mortgagor,  even  after  he  has  con- 
veyed the  mortgaged  premises,  is  yet  incompetent  to  testify 
in  favor  of  his  grantee  in  regard  to  a  personal  transaction  be- 
tween himself  and  the  plaintiff's  intestate,  where  he  has  been 
made  defendant  in  a  foreclosure  proceeding,  although  no  money 

1  VV^olfe  V.  Lynch,  2  Dem.  (N.  Y.)  610.  Boyd  v.  Cauthen,  28  &  Q  72 ;  Mell  v. 
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judgment  has  been  asked  against  him,  and  he  has  made  default 
in  the  action.*  It  seems  that  the  survivor  of  joint  makers  of 
a  note  is  competent  to  testify  to  transactions  with  his  deceased 
co-maker  unless  it  is  to  the  interest  of  the  witness  to  make  his 
co-maker  liable.*  In  other  words,  to  render  such  a  witness 
competent  it  must  appear  that  the  decedent  was  a  surety  for 
the  witness,  or  that,  as  between  themselves,  neither  was  liable 
to  contribute  to  the  payment  of  the  note  to  the  party  pay- 
ing.' The  fact  that  a  note  executed  by  a  deceased  person  is 
put  in  evidence  by  his  representatives  does  not  make  the  liv- 
ing party  to  such  paper  competent  to  testify  as  to  what  was 
said  and  done  when  it  was  executed.* 

The  alleged  maker  of  the  note  in  an  action  by  an  indorser  may 
state  that  the  name  appearing  subscribed  to  the  note  is  not  his 
si<;nature,  although  the  payee  is  dead.*  But  as  a  general  rule 
neither  the  maker  nor  the  indorser  can  be  a  witness  in  favor 
of  the  other  as  to  transactions  with  the  deceased,  in  actions  by 
personal  representatives  of  such  deceased  persons.'  Thus,  in  an 
action  against  an  executor  upon  a  note  made  by  the  testator, 
the  plaintiff  is  incompetent  to  testify  as  to  the  indorsements 
made  thereon  by  him,  where  an  action  upon  such  note  would 
have  been  barred  by  the  statute  of  limitations  unless  interest 
had  been  paid  as  appeared  by  such  indorsements;^  and  a  plaint- 
iff in  such  action  is  incompetent  to  testify  to  the  non-payment 
of  the  note,  where  the  defense  of  payment  is  set  up.®  In  an 
action  by  a  second  indorser  who  has  paid  the  note  and  taken 
it  up,  against  the  first  indorser,  neither  party  is  precluded  by 
the  death  of  the  maker  from  testifying  to  the  circumstances  of 

1  Smith  V.  Hathorn,  25  Hun,  159;        « Alexander  v.  Dutcher,  70  N.  Y. 
^Vhitney  v.  Fox,  166  U.  S.  637 ;  Marcy    385 ;  German  Am.  Bank  v.  Slade,  72 


V.Howard,  91  Ala.  133;  Mathews  v. 
Hoagland,  48  N.  J.  Eq.  455. 

^Sprague  t.  Smith,  28  Hun,  49. 

3  Wilcox  V.  Corwin,  117  N.  Y.  500; 
Barbee  v.  Barbee,  107  N.  C.  581. 

*  Matter  of  Callister,  153  N.  Y.  294 ; 
Rice  V.  McFarland,  41  Ma  Appu  489. 


N.  Y.  State  Rep.  427 ;  Fenuy  v.  Croul 
13  L.  R  A.  83,  44  Alb.  L.  J.  225,  87 
Mich.  15 ;  Matter  of  McNeany,  5  App. 
Div.  436 ;  Church  v.  Howard,  79  N.  Y. 
415;  Potts  V.  Moyer,  86  N.  Y.  302; 
McMillen  v.  Sterne,  58  N.  Y.  State 
Rep.  829;  Genet  v.  Sawyer,  61  Barb. 


^Saratoga  Ck>unty  Bank  v.  Leach,  211. 

37  Hun,  836;  Converse  v.  Cook,  31  '  Redfield  v.  Stett,  4  N.  Y.  State  Rep. 

Hun,  417;  Costen  v.  McDowell,  107  864;  Simpson  v.  Simpson,  107  N.  G 

N.  a  546;  New  York  Nat  Bank  v.  552. 

Jonee,  9  Daly,  240;  McElhenney  v.  8  Howell  v.  Van  Siclen,  6  Hun,  115; 
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the  indorsements.^  It  is  said  that  indorsers  not  parties  to  the 
action,  and  who  have  not  been  charged  by  notice,  may,  in  a  suit 
brought  against  the  maker,  prove  conversations  with  the  de- 
ceased showing  payment.^  Beneficiaries  under  a  will  are  incom- 
petent to  testify  that  indorsements  on  the  note  in  issue  were 
macle  by  the  plaintiflf  during  the  life-time  of  plaintiff's  testator, 
in  an  action  by  an  executor  against  the  estate  of  a  deceased 
person,  where  the  defendant  set  up  the  statute  of  limitation.* 
It  is  said  that  a  surviving  partner  is  incompetent  to  testify  to 
any  transaction  with  the  deceased  which  tends  to  show  that  the 
latter  was  a  member  of  the  firm,  where  the  action  is  upon  a  firm 
note  against  the  executor  of  the  deceased  member  of  the  firm.* 
It  is  said  that  a  transferee  of  a  note  is  not  an  assignee,  where  the 
action  is  to  recover  the  amount  paid  him  by  a  purchaser  of 
such  note,  to  whom  he  has  transferred  it  in  violation  of  the 
terms  of  indorsement,  aT\d  the  plaintiff,  who  is  an  accommoda- 
tion indorser,  had  been  compelled  to  pay  the  same  to  the  holder 
thereof.*  Parting  with  the  possession  of  a  note  by  the  holder 
to  the  maker  is  a  personal  transaction.^  It  is  said  that  in  an  ac- 
tion by  the  survivor  of  an  alleged  copartnership  against  the 
representatives  of  a  deceased  partner,  the  plafntiff  can  neither 
prove  the  partnership  nor  that  the  deceased  made  an  entry  in  his 
presence  in  the  firm  book;^  nor  in  an  action  agamst  a  surviving 
member  of  a  firm  can  the  plaintiff  testify  to  transactions  by 
him  with  the  deceased  partner,^  though  if  such  surviving  part- 
ner was  present  the  rule  is  different.^ 

1  KeUey  v.  Burroughs,  102  N.  Y.  93 ;  ?  Adams  v.  Morrison,  113  N.  Y.  152; 
Wilson  V.  Lowe,  7  N.  Y.  State  Rep.  Lewis  v.  Merritt,  98  id.  206;  Walton 
673;  Converse  v.  Cook,  31  Hun,  417;     v.  Hinnau,  146  Pa.  St^  396. 

Watts  V.  Warren,  108  N.  C.  514 ;  Fog-  SGreen  v.  Edick,  56  N.  Y.  613 ;  Man- 

geth  V.  Gaffney,  83  S.  C.  303.  ning  v.  Schmidt,  4  Apjx   Div.  181 ; 

2  Nearpass  v.  Gilman,  104  N.  Y.  506 ;  Gray  v.  Shelby,  83  Tex.  405. 
Sallabe  v.  Gerlech,  132  N.  Y.  548;  9  Kale  v.  Elliott,  18  Hun,  198;  Cor- 
Parker  v.  Maxwell,  45  Minn.  1.  ning  v.  Walker,  100  N.  Y.  547 ;  Ripley 

» Mills  V.   Davis,   113    N.  Y.  243;  v.  Sellgman,  88  Mich.  177;  Goodwin 

Emmel  v.  Hayes,  102  Mo.  186,  11  L,  v.  Hirsch,  37  N.  Y.  Sup.  Ct;  508;  Law- 

R.  A.  32a  ton  v.  Sayles,  40  Hun,  252;  Sheldon 

*  Hunter  v.  Herrick,  92  N.  Y.  626;  v.  Sheldon.  84  Hun,  422;  Merrill  v. 

Janes  V.  Janes,  81  Tex.  37a  Brunner,    9    N.   Y.   State    Rep.  47; 

ftComstock  V.  Hier,  73  N.  Y.  269;  Wheeler  v.  Kuntz,  id.  496;  Nay  v. 

Shaak  v.  Meilly.  136  Pa.  SL  161.  Curley,  118  N.  Y.  575 ;  Pettit  v.  Geesler, 

6  Van  Gilder  v.  Van  Gilder,  81  N.  Y.  58  How.  Pr.  (N.  Y.)  193. 
625;  Howell  v.  Taylor,  11  Hun.  214; 
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158  BULES   OF   EVIDENCE. 

length  of  time  he  has  occupied  the  property,  that  he  has  rented 
it  and  collected  the  rent.^  A  donee  may  deny  the  statement 
of  hostile  witnesses  who  testify  that  after  the  death  of  the 
donor  they  heard  the  donee  say  she  never  had  the  property 
claimed  as  a  gift  in  her  possession,  and  she  may  further  state 
that  at  the  time  of  such  interview  the  property  was  in  her 
trunk ;^  but  she  has  no  right  to  testify  to  any  transaction  be- 
tween herself  and  the  donor  which  tended  to  show  the  prop- 
erty was  given  to  her.' 

Where  an  incompetent  witness  has  been  cross-examined  as 
to  a  particular  subject,  he  may  on  his  re-examination  state  the 
whole  of  the  transaction  so  far  as  it  is  connected  with  the  mat- 
ter drawn  out  upon  his  cross-examination.*    It  seems  that  it  is 
incompetent  for  a  plaintiff  to  state  in  an  action  against  an  ad- 
ministrator that  a  receipt  put  in  evidence  by  the  defendant 
had  been  changed  since  the  plaintiff  delivered  it  to  the  defend- 
ant's intestate.*    But  the  plaintiff  may  testify  as  to  personal 
transactions  with  deceased  where  the  administrator  is  sued  in 
his  individual  capacity  upon  claims  in  which  he  had  acted  for 
the  estate.®    It  has  been  said  that  a  plaintiff  cannot  testify 
to  the  execution  and  delivery  of  a  written  agreement  between 
the  plaintiff  and  defendant's  testator  where  such  instrument 
contains  mutual  covenants  for  an  accounting.^    It  is  not  com- 
petent for  a  party  to  state  that  he  had  a  conversation  with  a 
deceased  person,  to  whom  the  opposite  party  stands  in  the  re- 
lation of  assignee,  when  the  mere  fact  of  such  conversation  is 
a  material  question;^  though  a  party  may  state  that  a  certain 
letter  which  he  found  in  the  testator's  desk  was  inclosed  in  an 
envelope,  directed  to  him  in  testator's  handwriting,  and  that 

iStrough  V.  WUder,  49  Hun,  409;  198;  Loth  v.  Frederick,  95  Mich.  598; 
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the  letter  was  in  the  handwriting  of  the  deceased.*    It  is  said 
that  an  interested  witness  cannot  state  that  the  deceased  suf- 
fered from  paralysis  at  a  certain  material  time;  nor  can  such 
witness  testify  to  the  physical  condition  of  the  deceased  dur- 
ing a  certain  period,  when  the  question  calls  for  facts  learned 
while  witness  and  deceased  were  associated  in  business;^  nor 
can  he  testify  to  the  appearance  of  the  deceased,  as  indicating 
his  incompetency  to  execute  an  instrument.'^     A  personal  rep- 
resentative, upon  his  accounting,  cannot  testify  as  to  the  pay- 
ment of  money  by  him  to  his  decedent,  where  he  seeks  credit 
for  such  amount.*     But  it  has  been  said  that  a  person  who  pre- 
sents a  claim  against  an  estate,  based  upon  a  contract  with  the 
testator,  is  a  competent  witness  to  the  contract  upon  an  ac- 
counting,* though  it  has  been  saiil  that  a  party  cannot  testify 
tluit  he  saw  the  deceased  sign  the  affidavit  of  verification  to 
the  complaint;^  nor  that  certain  letters  were  written  or  were 
received  and  retained  by  the  person  addressed.^     The  death  of 
one  of  the  defendants  before  the  completion  of  the  plaintiff's 
examination  will  not  render  the  testimony  already  given  by 
him  incompetent.^     The  plaintiff  in  an  action  against  an  estate 
for  work  and  goods  sold  is  incompetent  to  testify  as  to  what 
was  said  by  him  in  an  attempted  settlement  of  the  claim,  not- 
withstanding the  defendants  were  present  at  the  time.®     In  an 
action  bv  an  executor  for  services  rendered  to  his  testator  he 
cannot  testify  to  what  he  dkU^    It  seems  that  a  person  may 
testify  to  the  value  of  services  rendered  by  him  to  decedent,^^ 


iWing  V.  Bliss,  28  N.  Y.  State  Rep. 
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and  in  an  action  for  conversion  to  the  value  of  the  property; 
but  he  cannot  testify  to  the  length  of  time  he  worked  on  the 
testator's  premises,  nor  the  value  of  his  services,  nor  even  to 
the  nature  of  the  services.^  The  plaintiff  may  testify,  in  an  ac- 
tion for  board  furnished  to  decedent,  that  he  paid  for  the  sup- 
plies himself,  although  the  defense  is  that  the  deceased  paid 
for  the  household  supplies  in  lieu  of  board.^ 

In  some  jurisdictions  a  wife  is  a  competent  witness  for  her 
husband  to  testifv  to  a  contract  for  her  services  made  with 
decedent,  where  she  performed  the  services  in  behalf  of  her 
husband  and  makes  no  claim  for  them  herself;'  but  the  rule  is 
different  in  some  jurisdictions.*  In  an  action  for  services,  a 
memoranda  of  the  deceased  found  deposited  with  his  will  in 
the  following  words:  "I  owe  him  that,"  may  be  connected  by 
inference  with  the  services,  and  furnish  the  element  lacking 
in  the  oral  proof  to  show  that  the  services  were  rendered  at 
the  request  of  deceased,  with  expectation  of  compensation.* 
It  seems  that  the  books  of  account  kept  by  decedent  are  com- 
petent in  evidence  when  accompanied  by  the  ordinary  prelim- 
inary proof.  When  the  party  and  his  clerks  are  all  dead,  the 
books  are  admitted  in  evidence  upon  the  preliminary  proof, 
together  with  proof  of  the  death  of  the  clerks  and  proof  of 
their  handwriting.*  In  all  cases  it  is  necessary  that  the  prelimi- 
nary proof  be  full  and  complete.''  Such  books  are  not  compe- 
tent to  establish  the  rendering  of  services  to  the  deceased 
where  there  is  no  proof  of  these  facts  exclusive  of  the  entries 
in  such  books.^  It  has  been  held  in  some  jurisdictions  that 
entries  made  by  a  party  are  admissible  in  evidence  against  a 
decedent  when  accompanied  by  the  required  preliminary  proof, 
though  relating  to  personal  transactions.^    The  rule  seems  to 


1  Taylor  v.  Welsh,  92  Hun,  272; 
Gregory  v.  Fichtner,  21  N.  Y.  Civ. 
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be  a  dangerous  one  and  to  contravene  the  law  itself.*  An  ad- 
ministrator plaintiff  is  incompetent  to  testify  to  a  conversation 
had  with  the  defendant's  testator  before  he  was  appointed 
administrator;-  and  any  party  to  an  action  who  has  any  in- 
terest at  stake  is  incompetent  as  to  conversations  with  de- 
ceased.* A  party  may  state  that  a  conversation  did  not  take 
place  in  the  room  where  other  witnesses  state  it  did.*  So  an 
executor  may  testify  as  to  personal  transactions  or  conversa- 
tions with  the  deceased  in  favor  of  the  personal  representa- 
tives.* Conversations  made  in  the  presence  of  a  witness  are 
made  to  him,*  although  we  find  in  O'Brien  v.  Weiler^  the 
court  attempting  to  make  a  distinction  between  proceedings 
before  a  probate  court  and  actions  in  other  courts.  The  word 
**  testimony  "  has  been  held  to  mean  sworn  statements  of  the 
deceased  made  on  some  other  occasion ;  and  we  find  in  Matter 
of  Callister®  the  court  saying  that  a  promissory  note  executed 
by  decedent  and  read  in  evidence  by  his  representative  did  not 
lay  the  foundation  for  the  right  of  the  opposite  party  to  tes- 
tify in  regard  to  it.  The  testimony  of  the  plaintiff  upon  a 
former  trial  may  be  used,  although  since  that  time  one  of  the 
defendants  has  died  and  the  action  continued  against  his  rep- 
resentative.* 

A  widow  is  not  competent  to  testify  to  a  marriage  with  the 
deceased  upon  application  for  letters  of  administration.^^  In 
an  action  by  an  executor  or  administrator  to  set  aside  a  deed 
from  decedent  as  in  fraud  of  decedent's  creditors,  the  defend- 
ants are  competent  to  testify  to  conversations  and  transactions 

1  Elmore  v.  Jacques,  2  Hun,  130;  N.  Y.  575;  In  re  Bernsee's  Will,  140 
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in  his  possession ;  *  and  that  he  saw  deceased  on  a  certain  day 
at  a  certain  place.^  One  legatee  under  a  will  may  testify  in 
aid  of  a  contestant  if  he  will  not  receive  some  benefit  from 
some  prior  will.'  But  as  a  general  rule  a  beneficiary  under  a  will 
cannot  testify  in  support  of  it ;  *  nor  can  an  heir-at-law  testify 
to  matters  that  would  destroy  it.  Thus,  a  daughter  is  incom- 
petent.* A  release  of  interest  has  been  held  to  make  a  legatee 
under  a  will  competent  to  testify  in  aid  of  the  proponent,'  but 
not  where  such  testimony  would  aid  the  party  to  whom  the 
release  is  given.''  The  burden  is  upon  the  party  objecting  to 
show  that  the  witness  is  disqualified.  The  objection  must  be 
made  at  the  first  opportunity,  and  the  grounds  upon  which 
the  objection  is  made  must  be  pointed  out.®  It  is  sufficient, 
however,  to  say  that  the  question  calls  for  testimony  relating 
to  personal  transactions  or  conversation  by  an  interested  party 
with  a  deceased  person.^  The  objecting  party  must  be  care- 
ful to  point  out  the  very  questions  that  call  for  such  testi- 
mony,^® and  to  do  it  when  the  testimony  is  oflfered,^^  although 
one  objection  to  the  8an>e  class  of  testimony  is  sufficient.^* 
Where  no  objection  is  made,  a  motion  to  strike  out  is  of  doubt- 
ful efflciency,^^  especially  where  the  objecting  party  had  full 
knowledge  of  the  incompetency  of  the  testimony  when  the 
question  w^as  propounded.^*  In  practice,  however,  the  trial 
court  usually  entertains  a  motion  to  strike  out  incompetent 


1  Spicer  v.  Spicer,  54  N.  Y.  Super. 
Ct  280 ;  Berry  v.  Ardle,  62  N.  H.  354. 

2  Matter  of  Brown,  38  N.  Y.  State 
Rep.  130;  fatterson  v.  Martin,  83  W. 
Va.  494. 

3  Albany  Co.  Sav.  Bank  v.  McCarty, 
149  N.  Y.  71 ;  Matter  of  Potter,  17 
A  pp.  Div.  267;  Newton  v.  Newton, 
77  Tex.  508 ;  Matter  of  Clark,  82  Hun, 
341;  Matter  of  Stewart,  24  N.  Y. 
State  Rep.  322. 

4  Lee  V.  Din,  39  Barb.  516;  Brown 
V.  Moore,  26  &  C.  160 ;  In  re  Bernsee, 
141  N.  Y.  387 ;  Selignian  v.  Ten  Eyck, 
60  Mich.  267 ;  Lane  v.  Lane,  95  N.  Y. 
495 ;  Matter  of  Smith,  96  id.  661. 

*In  re  Palmateer,  78  Hun,  43; 
Matter  of  Lasak,  131  N.  Y.  624; 
Doughty  V.  Doughty,  5  N.  Y.  State 
Rep,  95. 


«  Loder  v.  Whelfley,  111  N.  Y.  289. 

7  O'Brien  v.  Weiler,  140  N.  Y.  281 ; 
Dick  V.  Williams,  130  Pa.  St  41. 

8  Steele  v.  Ward,  80  Hun,  555; 
Marcy  v.  Amazeen,  61  N.  H.  131; 
Shell  V.  Boyd,  32  S.  C.  359. 

ODanforthv.  Ellithorpe,  95  N.  Y. 
48;  Duffield  v.  Hue,  129  Pa.  St  94 

10  Hoar  v.  Hoar,  23  Hun,  38 ;  Riggs 
V.  American  H.  M.  Soc.,  35  Hun,  656; 
BeU  V.  Bumstead,  38  N.  Y.  State  Rep. 
393. 

"  Ham  V.  Van  Orden,  84  N.  Y.  357; 
Card  V.  Card,  39  N.  Y.  317. 

i2Hobart  v.  Hobart,  62  N.  Y.  80; 
Coursey  v.  Johnston,  134  Pa  St  32a 

"  Cross  V.  Smith,  85  Hun,  49. 

"Levin  v.  Russell,  43  N.  Y.  251; 
Hoyt  V.  Hoyt,  112  id.  493. 
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party  who  is  incompetent  to  testify  calls  out  upon  the  cross- 
examination  of  the  adverse  party  facts  in  regard  to  the  transac- 
tion to  which  he  is  incompetent  to  testify  does  not  allow  him 
to  be  examined  as  to  such  prohibited  fact.^  The  fact  that  the 
objecting  party  called  the  witness  to  testify  to  competent  mat- 
ter is  not  a  waiver  of  his  right  to  object  to  the  other  party 
calling  out  incompetent  testimony  of  the  witness  upon  cross- 
examination.'  So  the  fact  that  upon  cross-examination  de- 
tails are  called  out  relating  to  transactions  with  the  decedent, 
which  have  been  generally  stated  upon  his  direct  examination^ 
is  not  a  waiver  by  the  party  so  cross-examining  of  his  right  to 
have  the  whole  testimony  stricken  out  as  incompetent.^ 

An  oflBcer  of  a  mutual  life  insurance  corporation  is  not  "  in- 
terested in  the  event "  of  an  action  against  such  corporation 
so  as  to  disqualify  him  from  testifying  as  to  a  personal  trans- 
action with  the  other  party  to  the  action.  The  same  rule  ap- 
plies to  taxpayers  of  municipal  corporations.  The  interest 
which  disqualifies  is  a  direct  legal  interest  in  the  event  of  the 
action  in  which  the  witness  is  called  to  testify ;  and  the  fact 
that  the  secondary  or  remote  effect  of  the  judgment  may  in- 
directly affect  the  primary  interest  of  the  witness  does  not 
disqualify  him.^  Shareholders  in  banks  are  competent  to  tes- 
tify to  personal  transactions  with  the  decedent  in  actions  be- 
tween the  executor  of  such  decedent  and  the  banks.'  It  seems 
that  in  New  York  a  shareholder  in  a  stock  corporation  cannot 
testify  in  its  behalf  as  to  a  personal  transaction  with  the  rep- 
resentative of  a  deceased  party .^  But  the  rule  is  different  in 
most  jurisdictions.^ 

A  receiptor  to  a  public  officer  for  money  found  on  the  person 
of  a  lunatic  under  a  promise  to  apply  it  to  the  lunatic's  use  is 
a  person  deriving  title  to  the  fund  from,  through  or  under  the 
lunatic;^  and  the  prohibition  is  not  limited  to  the  particular  de- 


>  MiHer  v.  Adkins,  9  Hud,  9 ;  Corn- 
ing V.  Walker,  100  N.  Y.  547. 

3  Barton  y.  Scramling,  31  Hun.  407. 

» Miller  v.  Montgomery,  78  N.  Y. 
282;  Kerr  y.  McGuire,  28  id.  446. 

<Boffle  V.  Supreme  T.  of  K  of  M., 
79  N.  Y.  State  Kep.  109«. 

•Montgomery  County  Bank  v. 
Marsh,  7  N.  Y.  481. 
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Hun,  348 ;  Gea  H.  Kitchen  &  Co  v. 
Taylor,  14  N.  Y.  State  Repi  d9a 

?  New  Jersey  Trust  &  a  D.  Ca  t. 
Camden  &  D.  &  T.  Ca,  58  N.  J.  L 
196 ;  Banking  House  y.  Rood,  132  Ma 
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sign  a  paper/  nor  that  he  carried  an  inkstand  with  him  when 
he  had  a  personal  interview  with  deceased.*  In  proceedings 
for  the  settlement  of  an  executor's  account,  he  cannot  testify 
to  conversations  with  his  testator  concerning  the  basis  of  the 
claim  of  a  third  party  against  the  estate  which  had  been  paid 
by  him  and  for  which  he  is  seeking  to  be  allowed  credit  as 
against  residuary  legatees ; '^  and  upon  the  trial  of  an  action  by 
an  executor  against  the  members  of  a  firm  to  which  the  testa- 
tor had  loaned  money,  to  recover  the  amount  of  such  loan,  one 
of  the  defendants  cannot  testify  that  the  testator  had  subse- 
quently delivered  the  notes  representing  the  loan  to  him  as  a 
gift,  notwithstanding  the  executor  had  testified  that  he  knew 
that  testator  lent  money  to  the  firm,  and  he  had  called  one 
of  the  members  of  the  firm  to  testify  to  the  giving  of  the  notes 
to  testator,  and  the  delivery  to  him  as  security  of  an  insurance 
policy  which  was  put  in  evidence  by  the  executor.*  A  defend- 
ant in  an  action  by  an  executor  and  others  jointly  interested 
with  the  intestate  is  not  incompetent  to  testify  to  a  conversa- 
tion between  himself  and  intestate  and  such  other  plaintiffs.* 
§  21.  Interested  third  persons. —  One  interested  in  the  re- 
sult of  a  suit  which  is  in  effect  between  the  estates  of  two 
deceased  persons,  although  brought  against  an  executor  in- 
dividually because  of  her  right  to  share  in  the  estate  of  one  of 
the  deceased  persons,  cannot  testify  to  facts  equally  within  the 
knowledge  of  the  other  deceased  person.*  But  the  mother  of 
an  alleged  illegitimate  child  has  "  no  interest  in  the  event " 
which  makes  her  incompetent  to  testify  to  the  fact  of  her 
marriage  with  the  father,  in  an  action  by 'the  son  to  enforce 
his  claim  as  an  heir  of  the  father.^  And  in  an  action  upon  an 
alleged  promise  of  a  deceased  person  to  pay  for  taking  care 
of  a  bastard  child  of  which  he  had  been  adjudged  the  father, 
the  mother  is  not  interested  in  the  event  of  the  action  so  as 
to  be  incompetent  to  testify  as  to  a  conversation  between 
plaintiff  and  the  deceased.^    In  an  action  on  a  claim  against 

1  Smith  V.  Sargent,  2  Hun,  107.  «  Penny  v.  Croul,  87  Mich.  15,  44 

2  Dubois  V.  Baker,  30  N.  H.  353.  Alb.  Im  J.  225,  13  L.  R  A,  8a 
•Matter  of  Smith,  153  N.  Y.  124.  ?  Eisenlord  v.  Clum,  44  Albi  L.  J. 
4  Rogers  v.  McGuire  (N.  Y.),  47  N.  66,  126  N.  Y,  552,  38  N.  Y.  State  Rep. 

E.  Rep.  452.  446. 

*  Johnson  v.  Townsend,  117  N.  G        » Connelly  v.  O'Connor,  26  N.  Y. 
83a  State  Rep.  840,  117  N.  Y.  91. 
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decedent  who  received  certain  money  from  the  guardian,  to 
testify  to  conversations  with  such  decedent  tending  to  show 
that  the  decedent  took  it  knowing  that  it  belonged  to  the 
wards.  But  it  is  said  that  the  guardian  is  not  disqualified  to 
testify  in  such  action  that  such  decedent  took  it  knowinojthat 
it  belonged  to  the  wards,  as  his  interest  is  evenly  balanced.^ 
Interest  to  disqualify  a  witnessi  must  be  a  present,  certain  and 
vested  interest,  and  not  an  interest  uncertain,  remote  or  con- 
tingent; and  the  mere  fact  that  his  liability  or  freedom  from 
liability  depends  upon  a  question  on  which  his  testimony  bears 
does  not  disqualify  him,  where  the'  record  in  the  action  could 
not  be  used  as  le^l  evidence  either  for  or  ao^ainst  him  in  some 
other  suit.*  It  is  said  that  a  party  to  a  contract  with  a  de- 
ceased person  as  well  as  to  a  cause  of  action  against  his  estate 
is  incompetent  to  testify  in  the  case.' 

§  23.  Assignors^  grantors^  etc.^  of  parties  as  wituesses.— 
A  person  from  whom  a  party  to  an  action  acquired  his  title 
QT  cause  of  action  against  the  estate  of  a  deceased  person  is 
incompetent  as  a  witness  for  such  party  in  respect  to  a  trans- 
action with  the  deceased  person.^  Thus,  a  lessee  and  his  as- 
signee are  not  competent  witnesses  in  an  action  by  the  assignee 
against  the  successors  of  the  lessors,  one  of  whom  is  deceased, 
to  testify  to  matters  which  occurred  in  the  life-time  of  the  de- 
ceased  lessor ;  *  and  the  person  named  as  grantor  in  a  deed  is 
incompetent  to  prove  that  the  deed  is  a  forgery  in  a  suit 
brought  after  the  grantee's  death  against  those  claiming  there- 
under, though  the  entire  transaction  in  which  the  alleged  deed 
was  given  occurred  in  the  absence  of  the  deceased,  and  he  was 
represented  thereat  by  an  agent  who  is  living  and  is  a  compe- 
tent witness.*  So  the  grantee  in  an  alleged  deed  signed  by 
several  makers  is  incompetent  to  testify,  in  an  action  to  estab- 
lish the  deed  by  one  to  whom  he  sold  the  premises,  with  cove- 
nants of  title,  against  the  sole  surviving  maker  and  the  heirs 
of  the  other  makers,  to  the  genuineness  of  the  signature  of  the 

1  Crawford  v.  Parker,  06  Ga.  156.  Sublett  ▼.  Hodges,  88  Ala  491 ;  Carey 

*  Adams  ▼.  Internal  Improvement  v.  Carey,  104  N.  C.  171. 

Fund.  37  Fla  2(J6.  ^Duffield  v.  Hue,  106  Pa.  St  602; 

SNowack  V.  Berger,  183  Ma  24,  81  Shaak  v.  Meily,  id.  161. 

L.  R  A.  810.  « Sutherland  t.  Bofls»  140  Pa.  St 

« Shields  v.  Smith,  104  N.  Q  57;  37a 
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disability  is  removed ;  ^  and  the  simple  expression  of  dissent 
by  the  donee  of  a  legacy  of  personal  property,  though  only 
by  parol,  is  suflScient  to  avoid  the  gift  and  render  him  compe- 
tent as  a  witness  upon  the  probate  of  the  will.^  A  beneficiary 
under  and  proponent  of  a  will  is  not  incompetent  to  testify  to 
testatrix's  declaring  to  the  subscribing  witness  that  it  was  her 
will,  and  that  she  went  to  her  desk  and  signed  it  in  the  pres- 
ence of  the  witness.'  A  widow  who  claims  as  her  own  land 
of  which  her  husband's  heirs  ask  partition  as  belonging  to  him 
is  not  a  competent  witness  in  her  own  behalf.*  But  an  heir 
interested  in  an  estate  is  competent,  in  an  action  by  the  ad- 
ministrator against  the  administrator  of  a  deceased  debtor  to 
recover  a  debt  due  the  estate,  to  testify  to  the  handwriting  of 
his  ancestor  in  book  entries.*  Witnesses  who  are  both  heirs  and 
devisees  of  a  testator  may  testify  in  behalf  of  the  contestants  in 
a  contest  of  the  will,  where  it  does  not  appear  that  their  interest 
is  with  the  contestants.*  In  an  action  bv  an  administrator  to 
set  aside  an  assignment  of  property  by  his  decedent,  a  defend- 
ant of  record  not  a  necessary  party  to  the  action,  who  is  one  of 
the  decedent's  legatees,  is  a  competent  witness  for  the  defense." 
It  is  said  that  a  party  claiming  dower  is  a  competent  witness 
in  an  action  for  such  dower  against  the  devisees  under  the  tes- 
tator's will;®  and  in  an  action  by  a  widow  claiming  her  dower 
right  against  an  alleged  grantee  of  her  deceased  husband,  she 
may  testify  concerning  an}''  matters  which  were  equally  within 
the  knowledge  of  the  deceased.^ 

§  24.  Agents  and  representatives  as  witnesses. —  The  stat- 
ute declaring  parties  to  actions  and  persons  interested  in  the 
event  thereof  incompetent  to  testify  to  conversations  with,  or 
admissions  of,  deceased  persons  relative  to  matters  in  issue,  is 
in  some  jurisdictions  inapplicable  to  an  agent  not  himself  a 
party  to  the  action  nor  having  any  legal  interest  in  \l}^    But 

1  Loder  v.  Whelpley,  111  N.  Y.  239,  *  Keener  v.  Zartman,  144  Pa.  St  179. 
19  N.  Y.  State  Rep.  631 ;  Re  Dunhauvs  «  CampbeU  v.  Campbell,  130  III  4(>6, 
Will,  31  id.  858,  131  N.  Y.  575.  6  L.  R  A.  167. 

2  Re  Berrien's  Will,  58  Hun,  610,  35        7  Walker  v.  Steele,  121  Iijd.  486. 
N.  Y.  State  Rep.  255.  8  Smith  v.  Smith,  52  N.  J.  L.  207. 

3  Re  Bernsee's  Will.  63  Hun,  628;        9  Lake  v.  Nolan,  81  Mich.  112. 

45  N.  Y.  State  Rep.  11,  17  N.  Y.  Supp.       i«  Whitman  v.  Foley,  125  N.  Y.  657. 

069;  Hirsh  v.  Auer,  146  N.  Y.  13.  36  N.  Y.  State  Rep.  878;  Darwin  t. 
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putting  a  document  shown  to  have  been  signed  by  the  dece- 
dent in  evidence  does  not  make  the  adverse  party  a  competent 
witness  as  to  such  document.^  A  party  is  a  competent  witness 
in  his  own  favor  as  to  such  matters  as  were  testified  to  in  a 
deposition  of  the  adverse  party  taken  in  the  latter's  behalf, 
where  he  dies  before  trial,  whether  such  deposition  is  or  is  not 
offered  in  evidence.'  The  examination  by  the  plaintiff  of  the 
defendant  as  to  matters  not  prohibited  by  the  statute  concern- 
ing evidence  of  transactions  with  a  deceased  does  not  entitle 
the  latter  to  testify  as  to  personal  transactions  with  the  plaint- 
iff's deceased  ancestor  as  to  matters  involved  in  the  action.' 
And  where  a  claimant  a£:ainst  a  decedent's  estate  makes  the 
executrix  his  own  witness,  it  does  not  make  him  competent  to 
testify  to  the  transaction  where  his  testimony  is  otherwise  in- 
competent.* 

Where  an  opposite  party  calls  defendant  to  account,  his  ac- 
count under  oath  is  competent  though  it  relates  to  transactions 
with  deceased ; '  and  where  deceased's  representatives  testify 
to  a  conversation  or  transaction  between  deceased  and  the  op- 
posite party,  the  latter  may  also,  it  seems,  testify  in  relation 
thereto.'  The  answering  by  an  executrix  on  cross-examination 
as  to  testator's  conversation  with  plaintiff  does  not  enable 
plaintiff  to  testify  as  to  it.  So  the  cross-examining  of  defend- 
ant as  to  the  contents  of  a  writing  from  plaintiff,  since  deceased, 
does  not  make  the  defendant  competent  to  testify  as  to  con- 
versations with  plaintiff  concerning  the  writing.  Where  a  de- 
ceased's representatives  call  out  a  part  of  a  transaction  with 
deceased  on  direct  examination,  the  opposite  party  on  cross- 
examination  is  entitled  to  the  whole.^  So  where  an  executor 
in  his  own  behalf  testifies  to  a  transaction  with  deceased,  the 
opposite  party  may  be  a  witness  as  to  all  transactions  with 
deceased  pertinent  to  the  case.'    So,  as  we  have  seen,  where 

1  Canister's   Estate,    154  N.  Y.  12,  Dan.  Ch.  Pr.,  §  1230;  Page  ▼.  Whed- 

47  N.  E.  Rep.  26a  den,  59  N.  H.  507 ;  Robinson  ▼.  Janes, 

«  Leahy  ▼.  Rayburn.  33  Ma  Appi  29  W.  Va.  224. 

55.    But  the  contrary  is  held  in  Allen  ^  Wilcox  y.  Corwin,  117  N.  T.  500. 

▼.  Chouteau.  101  Mo.  309.  'Nay  v.  Curley,  118    N.  Y.  575; 

'  Hopkins  v.  Bowers,  108  N.  C.  298.  American  Sa v.  Bank  y.  Harrington, 34 

*  Herrington  y.  Winn,  60  Hun,  235,  Neb.  697. 
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the  testimony  of  a  deceased  on  a  former  trial  is  put  in  evi- 
dence by  his  representatives,  the  opposite  party  may  testify 
as  to  the  matters  to  which  the  testimony  of  the  deceased  party 
relates.^  So  it  has  been  said  that  the  same  rule  applies  where 
such  evidence  is  taken  de  lefie  esse  to  be  used  ;^  and  it  is  said 
that  where  a  party  is  questioned-  by  the  heirs,  etc.,  of  de- 
ceased as  to  matters  equally  within  the  knowledge  of  deceased, 
such  party  may  testify  in  explanation  of  the  matters  drawn 
out.'  And  while  a  party  cannot  testify  that  any  particular 
conversation  testified  to  by  a  witness  as  having  taken  place  in 
his  presence  between  the  party  and  the  deceased  did  not  take 
place,  he  may  testify  to  facts  and  circumstances  which  tend  to 
show  that  such  witness  testified  falsely,  or  that  it  was  impossi- 
ble that  his  statement  can  be  true;  that  is  to  say,  that  the  wit- 
ness was  never  present  at  the  place  specified  when  any  conver- 
sation occurred  between  plaintiff  and  deceased;  nor  is  such 
party  precluded  from  testifying  that  the  interview  did  not 
occur  at  the  place  named  by  the  witness.*  Where  the  plaintiflf, 
in  an  action  on  behalf  of  the  estate  of  the  deceased,  to  prove 
that  money  of  the  decedent  which  had  been  paid  to  the  de- 
fendant by  check  was  a  loan,  calls  defendant  and  asks  him  if 
at  the  time  of  the  transaction-  the  decedent  owed  him  any 
money  and  he  answers  "  No,''  this  opens  the  door  for  the  de- 
fendant to  be  called  and  examined  on  his  own  behalf  as  to 
what  took  place  in  that  transaction  between  him  and  the  dece- 
dent.* But  the  prohibition  of  the  statute  cannot  be  avoided 
by  putting  a  question  which  docs  not  purport  to  allude  to  any 
particular  transaction,  but  the  answer  to  which  must  affirm  or 
deny  having  a  transaction,  in  a  manner  which  even  indirectly 
will  raise  or  rebut  an  inference  as  to  some  material  element 
therein.* 

§  26.  What  is  not  a  personal  transaction.—  Testimony 
that  a  witness  saw  a  person,  since  deceased,  at  a  certain  place, 
at  a  specified  time,  is  not  within  the  prohibition  of  the  law. 
In  some  jurisdictions  it  is  said  that  the  evidence  of  witnesses 
as  to  conversations  between  a  deceased  person  and  another,  in 


1  Allen   T.  Choteau.  102  Ma   309; 
Potts  V.  Myer.  86  N.  Y.  302. 
'Hayden  y.  GriU,  42  Mo.  App.  1. 
'Duolap  V.  Dunlap,  94  Mich.  11. 
« Pinney  ▼.  Orth,  88  N.  Y.  447. 


5  Nay  V.  Curley,  113  N.  Y.  875. 

«  Tooley  v.  Bacon,  70  N.  Y.  84 ;  Mav- 
erick V.  Marvel,  90  id.  656 ;  Koebler  v. 
Adler.  78  id.  287 ;  Lerche  v.  Brasher, 
104  id.  157;  Clift  v.  Moees,  112  id.42Qw 
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which  they  state  they  took  no  part,  is  not  made  inadmissible 
by  the  fact  that  their  testimony  was  pre-arranged  so  as  to 
escape  the  statute.^  The  owner  of  personal  property  is  not 
incompetent  to  testify  to  its  value  in  an  action  against  an  ex- 
ecutor for  its  conversion  by  his  testator .^  But  such  witness  is 
incompetent  to  testify  as  to.the  contents  of  a  box  in  which  was 
the  property  converted.  Testimony  that  a  person  obtained  a 
deed  from  a  room  in  which  were  three  persons,  one  of  whom 
has  since  died,  is  not  evidence  of  a  personal  transaction  with 
the  latter,  though  the  deed  was  from  him,  when  nothing  is 
said  as  to  any  action  by  him  or  any  conversation  with  him.' 
But  the  payee  of  a  note  executed  by  a  person  since  deceased 
is  incompetent  to  testify  in  a  suit  thereon  against  the  personal 
representatives  of  the  decedent  that  the  note  was  never  paid.^ 
So  in  an  action  on  account  against  the  personal  representatives 
of  a  decedent,  the  plaintiff's  evidence  is  not  competent  to  es- 
tablish the  correctness  of  his  books  of  account,  so  as  to  make 
entries  therein  against  the  decedent  admissible  in  evidence.' 
Testimony  of  a  defendant  in  an  action  to  set  aside  as  fraudulent 
AS  to  creditors  an  assignment  to  him  of  a  life  policy  by  his 
brother,  since  deceased,  as  to  what  sums  of  money  he  paid  to 
third  persons  on  deceased's  account,  is  not  incompetent  as  tes- 
timonv  to  a  transaction  between  deceased  and  himself.*  And 
testimony  of  plaintiff  in  a  suit  upon  a  note  against  the  estate 
of  a  deceased  person,  (hat  she  had  the  notes  in  her  possession 
prior  to  and  at  the  death  of  the  decedent,  is  not  inadmissi- 
ble as  relating  to  a  personal  transaction  with  the  deceased;' 
neither  is  a  statement  of  one  suing  executors  on  a  n6te  which 
purported  to  have  been  executed  by  their  testator,  that  she 
has  lost  it ;  ®  nor  are  letters  dictated  by  a  person  since  deceased 
to  his  wife,  tp  be  transmitted  by  her  to  the  person  to  whom 
they  were  addressed,  and  who  contests  his  will.*    And  where 


^Simonds  v.  PartTidge,  154  Mass. 
600. 

2  Gregory  v.  Fitchner,  43  Alb.  L.  J. 
617. 

» Greer  v.  Greer,  58  Hun,  251,  34 
N.  Y.  State  Rep.  448. 

*  McMurray  v.  McMurray,  63  Huu, 
483,  45  N.  Y.  State  Rep.  2 :  Meyer  v. 
Hunt,  38  id.  739,  60  Hun,  579;  Simp- 
son V.  Simpson,  107  N.  C.  552. 


B  Davis  V.  Seaman,  64  Hun,  572,  46 
N.  Y.  State  Rep.  810. 

«  Watts  V.  W^arren,  108  N.  C.  514 ; 
Williams  v.  Mower,  35  a  a  206; 
Brice  v.  Miller,  id.  537. 

■*  Mortimer  v.  Chambers,  63  Hud, 
33."),  43  N.  Y.  State  Rep.  365. 

8  Choate  v.  HuflF,  83  Tex.  27a 
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it  is  proved  that  parties  were  induced  by  the  representatives 
of  a  decedent  to  enter  into  a  prejudicial  agreement,  proof  of 
their  state  of  mind  as  to  belief  in  or  reliance  upon  such  rep- 
resentations is  not  incompetent.^  A  personal  transaction  with 
a  decedent  includes  the  delivery  of  a  deed  by  him,  or  proof 
that  it  was  received  from  the  post-office  bearing  a  post-mark 
indicating  that  it  was  transmitted  by  him.* 

While  of  course  it  is  not  competent  for  a  party,  when  called 
as  a  witness  in  his  own  behalf  against  one  representing  a  de- 
ceased person,  to  testify  affirmatively  as  to  any  transaction 
had  personally  with  such  deceased  person,  or  whether  a  par- 
ticular interview  between  them  took  place  or  not,  unless  his 
adversary  is  first  examined  in  reference  thereto,  yet  this  does 
not  necessarily  exclude  the  evidence  of  the  surviving  party 
when  it  tends  to  negative  or  affirm  the  existence  of  such  tranS'- 
action  or  communication.  The  object  and  intent  of  the  re- 
striction placed  upon  the  survivor  of  those  engaged  in  personal 
dealings  and  transactions  from  giving  evidence  in  relation 
thereto  will  be  accomplished  if  it  is  limited  to  cases  which  pre- 
clude him  from  giving  such  evidence  when  it  is  offered  for  the 
purpose  of  establishing  an  affirmative  cause  of  action  or  de- 
fense. It  is  difficult  to  lay  down  a  rule  which  will  cover  all 
possible  transactions ;  but  it  is  safe  to  say,  when  a  party  gives 
material  evidence  as  to  extraneous  facts  which  may  or  may 
not  involve  the  negative  or  affirmative  of  the  existence  of  a 
personal^transaction  or  communication  with  a  deceased  person, 
that  the  adverse  party,  although  precluded  from  directly  prey- 
ing the  existence  of  such  communication  or  transaction,  may 
give  evidence  of  extraneous  facts  tending  to  controvert  his 
adversary's  proof,  although  those  facts  mr.7  also  incidentally 
involve  the  negation  or  affirmation  of  such  personal  communi- 
cations or  transactions. 

§  27.  Illostrations, — In  Wadsworth  v.  Heemans'  the  plain);- 
iff  was  allowed  to  ask  of  himself  as  a  witness:  '^  At  the  tim^ 
you  left  those  bonds  in  the  safe  was  the  name  of  Mr.  Fellows 
in  either  of  these  indorsements?''  and  also  *'Was  the  nam,e 
of  Joseph  Fellows  anywhere  on  those  instruments?"     In 

>Hard  ▼.  Ashley.  28  N.  Y.  State  >  Howard  v.  Zimpleman,  80  Tez» 
Repi  601, 117  N.  Y.  60«.  521. 

»85N.  Y.esa 
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that  case  the  court  say:  "We  tlo  not  think  the  inquiry  in- 
volved any  personal  transaction  between  Hill  and  FelloxTS. 
It  respected  merely  the  condition  of  the  bonds.  It  neither 
affirmed  nor  negatived  any  personal  transaction  between  the 
two.  The  insertion  of  his  name  in  the  blank  might  well  have 
been  the  separate  and  independent  act  of  Fellows,  and  not, 
in  and  of  itself,  a  personal  transaction  between  the  two.  We 
must  enforce  the  rule  fairly,  but  draw  the  line  somewhere." 
In  Saratoga  Co.  Bank  v.  Leach  ^  the  defendant  was  shown 
the  note  in  suit  and  asked:  "Is  the  signature  to  this  paper^ 
marked  *  A,'  your  signature?  "  In  Burrows  v.  Butler*  a  party 
was  allowed  to  testifv  to  the  value  of  services  which  he  ren- 
dered  for  decedent.  The  word  "transaction"  does  not  em- 
brace all  the  occurrences  which  go  to  make  up  a  caase  of 
action,  but  onlv  such  as  must  have  been  communicated  to  the 
deceased  person  to  give  them  eflfect.  In  Denise  v.  Denise,"*  in 
•an  action  to  recover  from  the  representatives  of  a  deceased 
for  board,  etc.,  the  plaintilBE  was  asked:  "From  the  date  of 
your  marriage  to  the  16th  day  of  November,  1874,  who  pro- 
vided the  necessaries  for  the  house  and  the  support  of  t^e 
family?"  and  was  allowed  to  answer:  "We  both  did  it;  he  got 
tsome  things  and  I  got  the  rest."  In  that  case  the  court  say : 
"We  do  not  think  the  question  was  open  to  the  objection  that 
it  necessarily  called  for  the  version  of  transactions' Between 
herself  and  decedent.  It  does  not  really  or  by  the  ordinary 
construction  involve  a  personal  transaction  between  the  plaint- 
IflF  and  the  intestate.  It  is  the  statement  of  a  fact  of  which 
the  witness  had  knowledge,  not  a  transaction  between  her  and 
deceased."  In  Viall  v.  Leavens*  it  was  held  that  a  party 
could  testify  that  she  had  the  custody  of  the  deed  executed 
by  deceased  both  before  and  after  its  acknowledgment  and 
down  to  the  time  of  trial.  In  Carroll  v.  Davis*  the  plaintiff 
was  allowed  to  state  that  he  had  examined  the  account  book 
of  the  deceased,  which  was  shown  to  have  been  lost,  and  that 
he  saw  therein  and  read  an  entry  in  the  handwriting  of  the 
deceased,  and  to  state  the  contents.    In  Sager  v.  Dorr,*  in  iih 

1 37  Hun.  838.  «  9  Abh.  N.  a  60. 

^38  Hun,  157.  «51  Hun,  64!^  21  N.  Y.  State  Besii 

»  41  Hun,  9, 18  N.  Y.  State  Rep.  876.  635. 

4  39  Hun,  291. 
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action  for  board  furnished  deceased,  the  defense  was  that  de- 
ceased paid  for  household  supplies  in  return  for  board.  Plaint- 
iff was  allowed  to  testify  that  she  paid  for  the  supplies  her- 
self. In  Ke  Merchant's  Estate  *  it  was  held  that  evidence  of 
what  a  person  did  or  did  not,  apart  from  personal  transactions 
with  deceased,  was  competent.  So  in  Gregory  v.  Fichtner,^ 
in  an  action  for  the  conversion  by  decedent  of  a  stock  of 
goods,  the  plaintiff  was  allowed  to  testify  as  to  its  value.  So 
in  Whetraore  v.  Peck'  it  was  held  that  a  physician's  books 
were  competent  to  show  services  to  deceased,  though  relat- 
ing to  a  personal  transaction.  In  Blaesi  v.  Blaesi*  the  de- 
fendant was  allowed  to  answer  the  question:  "Was  there 
ever  a  deed  in  that  desk  from  you  to  Wra.  Blaesi?"  Also, 
"Did  you  ever  appear  before  Mr.  Litz,  the  commissioner  of 
deeds,  or  anyone  else,  to  acknowledge  a  deed?"  In  Eedfield 
V.  Stitt*  the  plaintiff  was  allowed  to  state  that  he  had  never 
seen  the  note  in  suit.  In  Price  v.  Brown'  the  plaintiff  was 
allowed  to  state  that  she  had,  at  the  time  stated,  in  her  pos- 
session the  bonds  in  question.  In  Sheil  v.  Muir''  it  was  held 
that  a  plaintiff  who  was  an  attorney  had  a  right  to  state  the 
number  of  days  he  worked  upon  the  case.  In  Strough  v. 
Wilder®  it  was  held  that  a  defendant  could  testify  that  he 
had  occupied  the  property,  rented  it  and  collected  the  rents 
since  1S55;  also  that  he  had  been  in  possession  of  the  deed 
since  that  time,  and  that  the  condition  of  the  deed  has  been 
the  same  as  it  was  at  the  time  of  the  trial.  In  Simmons  v. 
Havans*  the  plaintiff  was  allowed  to  testify  that  she  had  the 
deed  in  her  possession  and  that  the  signature  was  in  the  hand- 
writing of  her  mother.  In  Wing  v.  Bliss  ^^  it  was  held  that  a 
party  could  testify  that  he  had  seen  deceased  write;  that  the 
letter,  check  and  envelope  were  in  the  deceased's  handwrit- 
ing, and  that  on  a  certain  day  he  found  all  these  papers  on  his 
table.     In  Hard  et  al.  v.  Ashley  et  al."  it  was  held  that,  where 
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it  was  shown  that  a  decedent  made  certain  representations  to 
a  party  to  an  action,  such  party  may  testify  as  to  whether 
those  representations  were  believed  in  and  relied  upon  by  him 
when  the  agreement  in  suit  was  made ;  that  it  was  a  fact  which 
the  deceased  could  not  have  known  or  testified  to  himself. 

Where  a  person  brings  an  action  to  recover  land  owned  by 
a  person  deceased,  whom  the  plaintiff  claims  was  his  father, 
his  mother  is  a  competent  witness  to  prove  a  marriage  be- 
tween herself  and  the  decedent.  Such  witness  is  not  interested 
in  the  event  of  the  action  by  reason  of  her  right  to  dower  if 
the  marriage  is  established.  The  witness  has  no  other  inter- 
est in  the  case  than  that  which  grows  out  of  her  right  of 
dower  in  the  premises,  and  as  to  that  the  verdict  in  the  case 
would  be  no  evidence  in  a  suit  to  be  brought  by  her  for  the 
recovery  of  her  dower,  and  hence  she  has  but  an  interest  in 
the  question,  and  not  in  the  event  of  the  action.^ 

lEisenlord  v.  Clum,  126  N.  Y.  56\S,  88  N.  Y.  State  Rep.  44a 
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§  2.  Public  acts  —  What  are. —  Oar  courts  take  judicial 
notice,  without  proof,  of  all  public  acts  of  the  state,  the  same 
as  if  their  provisions  had  been  set  out  in  the  pleadings;^  bat 
private  acts,  or  acts  that  are  confined  in  their  operation  to  a 
few  persons  and  have  no  general  application  or  effect,  must, 
if  relied  upon,  be  set  forth  in  the  pleadings  and  proved  upon 
the  trial,  the  same  as  any  other  fact.'  Thus  the  courts  cannot 
judicially  know  the  ordinances  of  a  city.'  Acts  which  affect 
public  rights,  as  acts  giving  authority  to  individuals  or  corpo- 
rations to  make  erections  or  improvements  in  public  naviga- 
ble streams  which  affect  the  rights  of  navigation,  fishery,  or 
any  common  public  right,  will  be  regarded  as  public  acts,  al- 
though not  specially  made  so  in  the  act  itself ;  and  the  courts 
take  judicial  notice  of  a  charter  when  declared  by  the  legisla- 
ture to  be  a  public  act.^  A  special  act  of  the  legislature,  ex- 
tending the  jurisdiction  of  a  certain  town  constable. throughout 
the  county  or  state,  is  such  an  act  as  courts  are  bound  to  no- 
tice without  proof  ^^  and  courts  must  take  judicial  notice  of 
the  federal  statute  creating  courts  in  the  territories  and  defin- 
ing their  jurisdiction.*  So  of  an  act  under  which  a  person 
claims  the  office  of  a  judge  of  a  particular  court.^  So  of  an 
act  for  the  protection  of  fish  in  a  certain  river.'  So  where  an 
act,  otherwise  private  and  local,  contains  provisions  that  are 
public  and  general,  the  act,  although  partly  local  and  partly 
public,  will  be  deemed  a* public  act,  which  need  not  be  pleaded 
or  proved.*  Where  a  right,  privilege  or  duty  is  given  or  im- 
posed upon  any  person,  natural  or  artificial,  by  a  public  act, 
the  courts  will  take  judicial  notice  thereof.^'  It  has  been  held 
that  although  an  act  may  affect  very  many  persons,  yet,  if  it 

1  state  y.   Higgins,   124    Mo.  640;  v.  Kelly,  133  U.  a  21;  Burbridgev. 
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is  not  eqaal  and  general  in  its  application  to  ^U  m  tho^  Ute 
or  locality  to  which  it  relates,  it  is  a  private  ^.^     b^^J^^  \« 
general  in  its  effect  and  applies  eqaally  to  al  withm  the  W 
Ftv  to  which  it  relates,  it  is  a  public  act  of  which  the  court 
w^  take  judicial  notice.    Yet,  whenever  a  purely  private  ac 
"  V  des  n  certain  events  a  forfeiture  to  the  governinent,  or 
fn  the  case  of  a  corporation  that  the  government  in  a  certain 
conUn'ency  may  take  the  property,  they  are  deemed  public 
acT    A^ndeld  all  acts  which  in  any  wise  concern  the  gov 
Trlent  or  any  of  its  co-ordinate  branches  may  be  said  to  be 
TbUr  So  of  all  acts  in  amendment  of  acts  declared  publ  c  by 
the  terms  of  the  original  a^t.^    The  courts  wiU  take  judicial 
notice  oTthe  generaUaws  under  which  a  2::t7hX: 
ganized,  and  the  liabilities  -^.f^lor    "e  -«^^ 
stockholder  is  thereby  subjected.*    1°  ^'^^7';,^      ,  j^^^^  th^ 

r!f  Another  state  *    The  public  proclamations  made  by  the 
laws  of  another  state,      x   j  t  ^^^^^^  ^^^ 

president  have  tbe  Jorce  o^  P^^  i^Jf^^;         ,,  ,he  official 
bound  to  ta^e  ;;7;j  J^^;.  Zihe  officii  journals  of  the 

authority  of  the  state  -  of  the  United  sta  e  ^  ^^^^^^  ^^ 

8  3.  Common  experience.— Courts  laue  j  „_^„on 

!;:rir  »  .lb   cLSiryXviatio.  of  ChH,tia„  =an,.  .^ 
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inoes  are  in  a  foreign  country,  and  that  they  have  govern- 
ments and  oourts,  and  that  their  courts  proceed  according  to 
the  common  law ;  ^  and  that  the  public  acts,  decrees  and  judg- 
ments exemplified  under  their  seal  are  true  and  genuine.     If, 
however,  upon  civil  war  in  any  country,  one  part  of  the  na- 
tion shall  separate  itself  from  the  other  and  establish  for 
itself  an  independent  government,  the  newly^formed  nation 
cannot  without  proof  be  recognized  as  such  by  the  courts  of 
other  nations  until  it  has  been  acknowledged  by  the  sovereign 
power  under  which  those  courts  are  constituted.*    The  first 
act  of  recognition  belongs  to  the  executive  function;  but 
though  the  seal  of  the  new  power,  prior  to  such  acknowledg- 
ment, is  not  permitted  to  prove  itself,  yet  it  may  be  proved 
as  a  fact  by  other  competent  testimony.    The  courts  will  take 
judicial  notice  of  the  existence  of  such  province,  whether  it 
has  been  recognized  by  the  government  under  whose  jurisdic- 
tion it  acts  or  not.*    The  courts  take  judicial  notice  of  wars 
in  which  their  government  is  engaged,  whether  domestic  or 
foreign;*  but  not  of  articles  of  war  unless  published  under 
authority  of  the  government.*    They  take  notice  of  the  legal 
weights  and  measures.*    The  courts  of  the  United  States  take 
judicial  notice  of  the  ports  and  waters  of  the  United  States  in 
which  the  tide  ebbs  and  flows ;  of  the  situation  of  a  port  in  & 
foreign  country,  and  what  impediments,  if  any,  exist  at  its 
entrance,  and  whether  vessels  of  a  certain  draft  can  enter  it ; 
where  the  principal  rivers  of  the  state  lie,  and  what  towns 
they  lie  in ;  ^  of  the  geographical  position  of  falls  on  public 
navigable  rivers,  and  whether  there  are  or  are  not  pilots  ap- 
pointed on  it.*    Judicial  notice  will  be  taken  of  the  provisions 
of  a  city  charter  which  is  made  a  public  act.* 

§  4.  Charters,  private  statutes,  etc. —  As  a  general  rule, 
charters  of  municipal  corporations  are  held  to  be  public  acts, 
whether  so  declared  in  the  act  creating  them  or  not,  and  need 

1  Lazier  v.  Wescott,  26  N.  T.  146.  «  United  States  ▼.  Bamsf,  5  McLean, 

s  United  States  v.  Palmer,  3  Wheat  28. 

610.  ''City  Council  of  Montgomery  7. 

•Taylor  v.  Barclay,  2  Simms,  213.  M.  &  W.  Plank-road  Ca.  81  Ala.  79. 

*  Bolder  v.  Huntingfield,  11  Ves.  » Butcher  v.  Brownville,  2  Kan.  70. 
292.  ^Burfenning  v.  Chicago,  St  Pftul, 

•  Rex  y.  Withers^  6  T.  R  44a  M.  &  O.  R.  Ca,  46  Minn.  2a 
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not  be  alleged  in  the  pleadings, nor  proved  on  the  trial,  in  ao- 
tions  where  the  provisions  of  such  charters  become  material.^ 
But  where  municipal  corporations  are  formed  under  a  general 
law,  their  organization  and  all  the  legal  steps  requisite  to  per- 
fect their  organization  must  be  proved.  So  where,  by  the 
terms  of  the  charter,  the  question  of  acceptance  is  submitted 
to  the  people,  its  acceptance  by  them  must  be  duly  alleged 
and  proved.2  By-laws  of  a  municipal  corporation  are  private 
acts  and  will  not  be  judicially  noticed.  But  city  courts  or 
courts  of  municipal  corporations  will  take  judicial  notice  of  its 
ordinances.'  Charters  of  private  corporations  are  private  acts 
unless  made  public  by  the  terms  of  the  act  creating  them. 

§  5.  Law  of  nations, —  The  public  tribunals  of  all  civilized 
nations  take  notice  of  the  law  of  nations  and  the  general  cus- 
toms and  usages  of  merchants.  Foreign  admiralty  and  mari- 
time courts,  also,  being  the  courts  of  the  civilized  world,  and  of 
co-ordinate  jurisdiction,  are  judicially  recognized  everywhere; 

* 

and  their  seals  need  not  be  proved.* 

§  6.  Matters  ^aken  notice  of. —  Courts  will  judicially  take 
notice  of  a  general  custom  of  merchants  throughout  the 
state,*  or  one  so  universal  and  general  that  persons  are  pre- 
sumed to  know  of  it;'  and  of  the  law  merchant;'  and  of 
commercial  usage  as  to  the  days  dies  non,  as  Sundays'  and 
Christmas;'  and  of  public  history  affecting  the  whole  state 
or  people;*  as  to  the  existence  of  a  civil  war  in  the  country 
or  that  a  certain  college  is  a  national  institution;  as  to  the 
history  of  a  country;  the  places  where  courts  are  or  formerly 
have  been  held  therein,  and  as  to  the  time  when  said  courts 
were  held,  and  when  the  change  in  the  place  or  time  of  the 
holding  of  courts  was  made;^^  and  that  it  has  adopted  town- 


1  Case  V.  Kelly,  133  XJ.  a  21 ;  State 
V.  Sherman,  42  Mo.  210;  Case  v. 
Mobile,  30  Ala.  538 ;  Letier  v.  Oska- 
loosa,  41  Iowa,  353. 

2  Johnson  v.  Common  Council,  16 
IncL  227. 


•McKinnon  v.  Bliss,  21  N.  Y.  206. 

7  Jewell  V.  Centre,  25  Ala.  498. 
8Sassur  v.  Farmers'  Bank,  4  Md. 

409. 

8  Swinerton  v.  Columbia  Ins.  Co., 
37  N.  Y.  174 ;   Woods  v.  Wilder,  43 


'Moundsville  v.  Velton,  35  W.  Va.  id.  164;  Stokes  v.  Macken,  62  Barb. 

217.  145 ;  Rice  v.  Shook,  27  Ark.  137. 

*  Story  on  Conf.  of  Laws,  §  643;  lORoss  v.  Austell,  2  Cal.  183;  Rob- 
Croudson  v.  Leonard,  4  Cranch,  435.  ertson  v.  Teal,  9  Tex.  344 ;  St  Clair 

*  Smith    V.   Miller,  43  N.   Y.   171;  L  &  L  Co.  v.  Martin,  125  Mo.  114; 
Bronson  v.  Wiman,  8  id.  182.  William  Deering  &  Go.  v.  Quincy,  26 

Oreg.  556, 
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ships,  and  when;'  of  who  are  publio  officers  of  the  state,  ex- 
ecutive or  judicial,  and  of  any  changes  therein ;  the  time  when 
their  term  of  office  commenced,  and  when  it  ended;  also  of 
the  genuineness  of  their  signatures;'  as  who  is  governor;' 
and  of  appointments  made  by  him  under  the  laws;^  of  who 
are  justices  of  the  peace  in  the  county  where  the  court  is 
held  and  the  genuineness  of  their  signatures.^  Courts  take  ju- 
dicial notice  of  proclamations  appointing  days  of  fast  and 
prayer,  or  thanksgiving;  *  they  will  also  take  notice  of  a  state- 
ment in  a  report  of  the  commissioners  of  railroads ;  ^  and  that 
books  known  as  ^^  plat  books  "  are,  and  have  been  for  many 
years,  kept  by  county  recorders,  in  which  plats  of  towns,  cit- 
ies and  additions  are  recorded."  Courts  take  notice  of  general 
elections;'  and  who  are  elected  to  fill  certain  offices,  when 
their  term  begins,  when  it  ends,  and  of  all  changes  therein, 
and  of  the  genuineness  of  their  signatures;^*  that  primary 
elections  have  grown  to  be  an  essential  part  of  the  political 
system."  The  seal  of  a  notary  public  is  also  judicially  taken 
notice  of  by  the  courts,  he  being  an  officer  recognized  by  the 
whole  commercial  world."  So  are  notarial  certificates,  as 
proof  of  presentation  and  non-payment;"  so  of  foreign  trea- 
ties with  our  national  gorernment."  Courts  will  take  judicial 
notice  of  things  which  must  happen  according  to  the  ordinary 
course  of  nature ; "  as  the  time  when  the  sun  rises  and  sets 
during  different  days  and  seasons ; "  of  the  days  of  the  week  on 
which  particular  days  of  the  month  fall ; "  that  a  particular 
date  fall  on  Sunday."    Courts  are  bound  to  take  notice  of  the 

1  Rock  Island  v.  Steel,  81  111.  543.  152  111.  413;  Wells  v.  Jackson,  47  N. 

3  People    ▼.  Johr,    22    Mich.    461;  H.  235;  Ex  parte  Patterson,  83  Ala. 

Heizer  v.  State,  12  MA  830.  74 

s  Wells  V.  Jackson,  etc.  Ca,  47  N.  H.  i^  State  v.  Hirsch  (IndX  42  AlU  L 

285.  J.  197. 

«  State  V.  Evans,  8  Humph.  (Tenn.)  12  Chanoine  t.  Fowler,  8  Wend.  178; 

110;  People,  Hamble  v.  McConnell,  Bayley  on  Bills,  515. 

155  111.  192.  13  Pierce  v.  Indseth,  106  U.  a  54«. 

3  Graham  v.  Anderson,  42  III  514.  1^  Lacroix  v.  Sarrazzin,  15  FedL  Bepk 

^  People  V.  Ackermen,  80  Mich.  58a  489. 

7  Cincinnati  W.  &  B.  R  Ck>.  v.  Hoff-  i^Rez  ▼.  Luffe,  8  East,  20& 

hines,  46  Ohio  St  64a  i«  People  ▼.  Ghukee,  61  Cal.  404. 

9  Miller   v.  Indianapolis,  128  Ind.  ^Reid  v.  Wilson,  41  N.  J.  L.  29l 

lOa  18  Bar    Harbor    F.    Nat    Bank   ▼. 

9 Rice  V.  Mead.  22  How.  Pr.  445.  Kingsley.  84  Me.  Ill;   Mcintosh  r. 

10  Chicago  &  A.  R.  Ca  v.  Keegao,  Lee^  57  Iowa,  856 ;  Campbell  v.  West 
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elementary  laws  of  gravitation;^  that  natural  gas  is  a  dan- 
gerous agency ;  ^  also  electricity  and  its  properties,  and  the 
fact  that  it  is  not  a  commodity  which  can  be  bought  in  the 
market  and  transported  from  place  to  place;'  that  it  is 
the  custom  in  cities  to  construct  vaults  under  sidewalks  in 
front  of  business  blocks.*  Courts  will  take  judicial  notice  of 
the  oflBcial  acts  of  an  alderman ;  *  of  the  repeal  of  an  act  in- 
corporating a  town;*  of  the  suspension  of  a  public  statute; 
of  matters  of  public  history;  of  the  history  of  the  state  and 
its  topography  and  condition;"  of  the  contents  of  the  Bible, 
and  that  the  religious  world  is  divided  into  sects,  and  of 
the  general  doctrine  maintained  by  each  sect;®  of  the  mean- 
ing of  the  word  "whisky;"®  that  the  term  "beer,"  in  the 
absence  of  all  evidence  as  to  its  quality  and  eflfect,  does  not 
import  an  intoxicating  beverage,  and  that  it  is  a  fermented 
liquor; ^*^  that  beer  is  a  malt  liquor,  and  that  the  stronger 
kinds,  as  ale,  porter  and  strong  beer,  are  of  an  intoxicating 
character."  Hitherto  the  courts  have  not  been  willing  to  take 
notice  that  lager  beer  is  intoxicating,  but  have  submitted  the 
question,  when  controverted,  to  the  jury,  to  be  determined 
upon  the  evidence.^^  The  court  takes  judicial  notice  that 
brandy  is  intoxicating;*'  of  the  customary  abbreviation  of 
christian  names;**  that  telephones  have  become  an  ordinary 
medium  of  communication  and  interchange  of  thought ;  ^  that 
electricity,  as  used  by  a  street  railway  company  for  the  pro- 
pulsion of  its  cars,  is  dangerous;**  of  the  height  of  the  human 

86  Cal.  197;    Swales  v.  Grubbs,  126  ^Frese  v.  State,  23  Fla.  267. 

Ind.  106.  1^  Blatz  v.  Rohrbacli,  116  N.  Y.  450 ; 

1  Cox  V.  Syenite  Granite  Co.,  89  41  Alb.  L.  J.  90 ;  27  N.  Y.  State  Rep. 
Mo.  App.  424  484. 

2  Jamieson  v.  Indiana  Natural  Gas  "  Rnu  v.  People,  63  N.  Y.  277. 

Co..  128  Ind.  555 ;  44  Alb.  L.  J.  145.  12  Blatz  v.  Rohrbach,  27  N.  Y.  State 

s  Crawfordville  v.  Braden,  180  Ind.  Rep.  484 ;  116  N.  Y.  450. 

149.  ^2  State  v.  Effinger,  44  Mo.  App.  81. 

4  Babbage  v.  Powers,  180  N.  Y.  281 ;  >*  State  v.  Senn.  82  S.  C.  892. 

41  N.  Y.  State  Rep.  521.  !»  Globe  Printing  Co.  v.  Stahl,  23 

5  Fox  V.  Com.,  81  Pa.  St  511.  Mo.  App.  451. 

6  Belmont  ▼.  Morrill,  69  Me.  314.  >«  Taggart  v.  Newport  Street  R.  Co., 
'  Wilson  V.  State,  54  Ind.  553.  41  Alb.  L.  J.  416. 

s  Weiss  V.  Edgerton  School  Board 
OVis.),  41  Alb.  L.  J.  452. 
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previous  financial  depression;*  when  the  Eebellion  was  ter- 
minated ; '  of  the  accession  of  the  chief  executive  of  the  nation 
or  state;  under  whose  authority  they  act;  his  powers  and 
privileges;'  the  genuineness  of  his  signature;  the  heads  of 
departments  and  principal  ofScers  of  state,  and  the  public 
seals ;  *  the  election  or  resignation  of  a  senator  of  the  United 
States;  the  appointment  of  a  cabinet  or  foreign  minister;  also 
of  public  proclamations  of  war  and  peace ;  *  stated  days  of  gen- 
eral political  elections ;  the  sittings  of  the  legislature,  and  its 
established  and  usual  course  of  proceeding;  the  privilege  of  its 
members.  The  courts  also  take  judicial  notice  of  the  geog- 
raphy of  the  state  and  the  enumeration  of  the  inhabitants 
taken  pursuant  to  law ;  *  and  of  the  length  of  time  ordinarily 
required  to  complete  an  enumeration  of  the  inhabitants  in  a 
state;''  of  the  number  of  newspapers  or  of  the  fact  that  a 
newspaper  is  published ;  ^  of  the  ordinary  meaning  of  all  words 
in  our  own  tongue ;  ^  such  abbreviations  and  symbols  of  ideas 
as  have,  from  immemorial  use,  been  adopted  by  the  people 
generally ;  '^'  of  the  mortality  tables  showing  the  natural  ex- 
pectancy of  duration  of  life  at  a  given  age;  ^^  of  the  vote  of  a 
city  at  a  special  election  accepting  a  statute ;  ^  of  the  census  or 
other  enumeration  made  by  the  state  or  United  States;  and 
the  location,  boundaries  and  juxtaposition  of  the  several  coun- 
ties of  the  state;  of  the  situation  of  the  streets  and  squares 
and  public  grounds  of  a  city  in  determining  the  construction 
of  a  statute;  of  the  general  course  of  business  in  a  community, 
including  the  universal  practice  of  banks  ;^'  and  that  in  the  pur- 
chase of  grain  or  other  commodity,  the  purchaser,  as  a  general 
rule,  is  governed  by  the  last  available  quotations  in  his  posses- 

1  Ashley  v.  Martin,  80  Ala.  587.  ^  Atkeson  ▼.  Lay,  115  Ma  588,  '48 

2  Turner  v.  Patton,  48  Ala.  406.  Alb.  L.  J.  8a 

>Liiidsey  v.  Attoraey-General,  88  ^Niz  ▼.  Hedden,  149  U.  a  804 

Miss.  508;  State  v.  Wiiliains,  5  Wis.  l<>  Powers  ▼.  Bowdle,  8  N.  D.  Vf!; 

808.  Toplitz  V.   Hedden,   146  U.  &  *2S»; 

«  Rex  ▼.  Jones,  2  Camp.  121.  Jones  ▼.  Lake  View,  151  lU.  6ia 

>  Dalder  v.  Huntingtield,  11   Ves.  ii  Kansas  City,  M.  &  E  R  Ga  ir. 

292.  Phillips,  98  Ala.  159. 

6  Parker  t.  State,  Powell,  188  Ind.  »  Prince  v.  Crocker,  82  L.  B.  A.  4^10, 
178 :  State  v.  Pennington,  124  Ma  88a  166  Masa  847. 

7  People  ▼.  Rice,  185  N.  Y.  47&  is  Hutchinson  v.  Manhattan  Co^fKIO 

N.  Y.  260,  18  Bkg.  L.  J.  785. 


196  EULES   OF   EVIDENCE. 

clause  of  a  statute  makes  an  exception  to  the  general  provis- 
ions of  the  act,  a  party  pleading  the  provisions  of  the  statute 
must  negative  the  exception;  but  when  the  exception  is  con- 
tained in  the  proviso  and  not  in  the  enacting  clause,  the  party 
pleading  the  statute  need  not  negative  the  exception.  It  is 
for  the  other  party  to  set  it  up  in  avoidance  of  the  other  pro- 
visions of  the  statute.^  When  a  statute  gives  a  remedy  where 
none  existed  at  common  law,  or  where  it  makes  an  act  lawful 
which  is  not  so  regarded  at  common  law,  the  party  must  state 
in  his  pleadings  and  show  upon  the  trial  such  a  state  of  facts 
as  brings  his  case  clearly  within  the  provisions  of  the  statute 
as  well  as  all  the  amendments  thereto.  But  where  the  statute 
is  only  declaratory  of  a  common-law  right  and  in  aid  thereof, 
unless  it  in  some  way  varies  the  standing  or  rights  of  parties 
in  court,  the  statute,  or  any  circumstance  bringing  the  party 
within  the  provisions  thereof,  need  not  be  stated  in  the  plead- 
ings; but  otherwise  when  the  statute  gives  any  rights  addi- 
tional to  the  common-law  rights,  or  varies  or  changes  the 
status  of  the  parties.'  The  statute  need  not  be  set  forth  or 
named  in  the  pleadings,  as  the  courts  are  bound  to  take  judi- 
cial notice  of  the  statute,  and  whether  the  facts  set  forth  in 
the  pleadings  are  sufficient  to  sustain  an  action  or  defense 
under  it;  it  is  the  substance  and  not  the  form  of  the  pleading 
that  controls.'  But  in  all  actions  brought  upon  a  private  stat- 
ute the  act  must  be  recited  and  such  facts  stated  as  disclose  a 
right  of  action  under  it,  and  no  more  of  the  act  will  be  noticed 
by  the  court  than  is  set  forth  in  the  declaration ;  and  the  same 
is  equally  true  as  to  the  pleadings  where  the  statute  is  relied 
upon  in  defense  to  an  action.*  Public  acts  need  not  be  proved, 
as  the  court  and  jury  are  bound  to  know  their  provisions. 

II.   fiAILROADS. 

Courts  are  bound  to  take  judicial  notice  of  the  general  feat- 
ures of  railroad  business  in  respect  to  the  separation  of  pas- 

1  Bollinger  V.  Gallagher,  144  Pa.  St    Cal.   137;    Erlinger  v.   Bouoeao,  51 
205 ;  Lynch  v.  People.  16  Mich.  472 ;    111.  94. 

McGloue  V.  Prosser,  21  Wis.  27a  "McHarry  v.  Eastman  (N.  Y.),  7 

2  Dapa  V.  Mays,  1  Wm.  Saund.  276,    Robt  137 ;  State  v.  Dehlinger,  46  Ma 
note  2 ;  Hastings  v.  Cunningham,  39    206. 

4  Hewett  V.  Harvey,  46  Ma  10& 
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senger  and  freight  trains-/  that  the  earnings  of  a  railroad  are 
mainly  derived  from  freight  and  passenger  traffic,  which  neither 
begins  nor  ends  with  that  particular  road;*  that  the  demands 
and  exigencies  of  commerce  require  the  cars  of  one  railroad 
company  to  be  hauled  over  the  road  of  another;  that  the  speed 
of  a  railroad  train  can  ordinarily  be  slackened  suflRcientl}'^  in  a 
distance  of  two  hundred  yards  to  avoid  running  down  a  hack 
going  at  full  speed  on  the  track  ahead  of  it;'  that  brakeraen 
feel  impelled  to  obey  the  conductor's  orders;*  that  passengers 
on  a  sleeping-car  receive  a  ticket  at  the  ticket  office  and  sur- 
render it  upon  entering  the  car,  and  receive  from  the  conductor 
6f  the  car  a  berth  check j'  that  horses  are  liable  to  take  fright 
at  the  escaping  steam  and  noise  caused  by  the  blowing  of  loco- 
motive whistles  in  close  proximity  to  them.* 

Courts  are  not  bound  to  take  judicial  notice  of  matters  of 
fact.  Whether  they  will  do  so  or  not  depends  on  the  nature 
of  the  subject,  the  issue  involved  and  the  apparent  justice  of 
the  case.  The  rule  that  permits  a  court  to  do  so  is  of  prac- 
tical value  in  the  law  of  appeals  where  the  evidence  is  clearly 
insufficient  to  support  the  judgment.  In  such  case  judicial 
notice  may  be  taken  of  facts  which  are  a  part  of  the  general 
knowledge  of  the  country,  and  which  are  known  and  have 
been  duly  authenticated  in  repositories  open  to  all,  and  espe- 
cially so  of  facts  of  official,  scientific  or  historical  character. 
Thus,  in  Hunter  v.  New  York,  O.  &  W.  K.  Co.'  it  was  held 
that  the  court  may  take  judicial  notice  of  the  size  and  height 
of  the  human  body,  and  the  fact  that  from  the  end  of  the 
spine  to  the  top  of  the  head  an  adult  is  less  than  thirty-six 
inches.  No  evidence  of  any  fact  of  which  the  court  will  take 
judicial  notice  need  be  given  by  the  party  alleging  its  exist- 
ence, but  the  judge,  upon  being  called  upon  to  take  judicial 
notice  thereof,  may,  if  he  is  unacquainted  with  such  fact,  refer 
to  any  person  or  to  any  document  or  book  of  reference  for 

1  Atchison,  T.  &  a  F.  R  Ca  v.  Head-  *  Mason  v.  Richmond  &  D.  R  Co., 
land,  18  Colo.  477.  Ill  N.  C.  482. 

2  Hart  V.  Ogdensburg  &  L.  C.  R  ^Mann  Boudoir  Car  Co.  v.  Dupre, 
Ca.  52  N.  y.  State  Rep.  799,  67  Hun,  54  Fed.  Rep.  646,  47  Alb.  L.  J.  446. 

55 i.  «  Northern  P.  R  Ca  v.  Sullivan,  53 

»Gulf,  C.  &  a  F.  R  Ca  V.  Ellis,  54    Fed.  Rep.  219. 
Fed.  Rep.  48L  •  27  N.  Y.  State  Rep.  727,  116  N.  Y. 

616. 
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action  in  relation  thereto,  or  may  refuse  to  take  judicial  no- 
tice thereof, unless  and  until  the  party  calling  upon  him  to 
take  such  notice  produces  any  such  document  or  book  of  ref- 
erence.^ It  is  the  practice  for  the  parties  to  be  prepared  with 
the  proper  means  of  bringing  to  his  mind  the  matters  of  which 
they  desire  that  he  shall  take  notice.  In  the  case  of  the  law, 
this  is  done  by  means  of  recognized  editions  of  the  statutes,  re- 
ports by  lawyers  of  decided  cases,  and  text-books  of  accepted 
authority.  On  the  same  principle,  other  books  of  credit,  such 
as  dictionaries  and  histories,^  may  be  resorted  to  for  the  like 
purpose  with  regard  to  other  matters  within  the  rule.  Whether 
a  fact  should  be  judicially  noticed  or  not  must  often  be  a  ques- 
tion of  degree.  This  is  well  illustrated  by  cases  as  to  the  period 
of  gestation,  the  judge  having  in  some  cases  taken  judicial 
notice  that  a  certain  alleged  period  is  impossible,  and  in  others 
admitted  evidence  upon  the  matter.' 

1  Brown   v.    Piper,   91    U.  S.  87 ;    1  Vent  149, 151 ;  Brounker  y.  Atkyns, 
Romero  v.  United  States,  1  Wall.  721 ;    Skin.  14 

United  States  v.  Teschmaker,  23  How.  3  r.  v.  Luffe,  8  East.  198,  201,  207 ; 
(U.  8.)  892.  Bosvile  ▼.  Attorney-General,  12  P.  D. 

2  Case  of  St  Katherine's  Hospital,    177. 
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after  the  maker  is  deceased.^  And  the  admission  of  a  party, 
however  made,  may  be  given  in  evidence  against  him,  bat  not 
in  his  favor,  unless  it  is  or  is  deemed  to  be  competent  for  some 
other  reason ;  and  what  a  party  says  is  evidence  against  him- 
self, whether  it  relate  to  the  contents  of  a  written  instrument^ 
or  to  anything  else.  But  as  to  the  effect  of  the  evidence  it 
may  be  said  that  the  oral  admission  of  a  party  made  in  pais  is 
competent  evidence  only  of  those  facts  which  may  lawfully  be 
established  by  parol  evidence.^  In  Slatterrie  v.  Pooley*  the 
question  was  whether  a  debt  for  which  an  action  had  been 
brought  by  one  J.  T.  against  the  plaintiff  was  included  in  the 
schedule  to  a  certain  composition  deed.  The  schedule  being 
inadmissible  as  evidence  for  want  of  a  proper  stamp,  a  verbal 
admission  by  the  defendant  that  the  debt  in  question  was  the 
same  as  that  entered  in  the  schedule  was  rejected  by  Gur- 
ney,  B.,  at  nisi  prius,  on  the  ground  that  the  contents  of  a 
written  instrument,  which  is  itself  inadmissible  for  want  of  a 
proper  stamp,  cannot  be  proved  by  parol  evidence  of  any  kind. 
The  plaintiff  having  been  nonsuited,  a  rule  was  obtained  for  a 
new  trial,  against  which  cause  was  shown,  and  several  of  the 
previous  cases  cited.  The  court,  however,  unanimously  made 
the  rule  absolute,  without  hearing  counsel  in  support  of  it. 
Parke,  B.,  in  delivering  his  judgment,  observed :  "  We  enter- 
tain no  doubt  that  the  defendant's  own  declarations  were  ad- 
missible in  evidence  to  prove  the  identity  of  the  debt  sued  for 
with  that  mentioned  in  the  schedule,  although  such  admissions 
involved  the  contents  of  a  written  instrument  not  produced ; 
and  I  believe  my  Lord  Abinger,  who  was  not  present  at  the 
argument,  entirely  concurs.  If  such  evidence  were  inadmis- 
sible, the  diflSculties  thrown  in  the  way  of  almost  every  trial 
would  be  nearly  insuperable.  The  reason  why  such  parol  state- 
ments are  admissible  without  notice  to  produce  or  accounting 
for  the  absence  of  the  written  instrument  is  that  they  are  not 

1  Crowe  V.  Ck)lbeth,  63  Wis.   643;  2  Schwartz  v.  Heraker,  140  Pa.  SL 

Hickey  v.   Hinsdale,   12   Mich.    99;  550;  Fisher  v.  Monroe,  51  N.Y.  State 

Ayres  V.  Bane,  89  Iowa,  518;  MorreU  Rep.  585;  Soaps  v.  Eschberg,  48  III. 

▼.  Cawley,  17  Abb.  Prac.  (N.  Y.)  76 ;  App.  875 ;  Harris  v.  McArthur,  90  Ga. 

Atkins  V.  Plymton,  44  Vt  21 ;  Reis  v.  216 ;  Dibble  v.  Dimick,  53  N.  Y.  State 

Hellman,  25  Ohio  St  180;  Huffman  Rep.  225;  Evans  v.  Montgomery.  95 

V.  Cartwright,  44  Tex.  296.  Mich.  497. 

36M&W.664. 
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renders  the  admission  of  one  party  admissible  against  another; 
thus,  the  admissions  of  one  tenant  in  common  are  not  compe- 
tent against  his  co-tenant,  though  both  are  parties  to  the  same 
«ide  of  a  case.^  The  same  rule  applies  to  executors  and  trust- 
ees, devisees  and  legatees.*  To  make  the  admission  of  one 
party  receivable  against  another,  a  foundation  must  first  be 
laid  by  showing  either  that  a  partnership  or  a  joint  interest 
existed.'  But  it  is  different  where  partners  sue  upon  a  promise 
to  them  as  partners.*  The  declarations  or  admissions  of  a  per- 
son for  w^hose  benefit -a  policy  of  insurance  is  taken  in  another 
name  are  admissible  because  he  is  the  real  party  in  interest. 
Self-harming  statements  made  by  a  party  when  his  mind  is  not 
in  its  natural  state  ought  in  general  to  be  received  as  evidence, 
and  his  state  of  mind  should  be  taken  into  consideration  by  the 
jury  as  an  infirmative  circumstance.'  What  a  person  has  been 
heard  to  say  while  talking  in  his  sleep  seems  not  to  be  legal 
evidence  against  him.  This  point  arose  in  R.  v.  Elizabeth  Sip- 
pets,**  where  Tindall,  0.  J.,  was  inclined  to  think  the  evidence 
not  receivable,''  however  valuable  it  may  be  as  indicative  evi- 
dence ;  for  here  the  suspension  of  the  faculty  of  judgment  may 
fairly  be  presumed  complete.  Admissions  in  civil  suits  pro- 
cured bv  inducement  or  constraint  do  not  aflfect  their  admis- 
sibility  in  the  absence  of  illegal  duress.* 

§2.  Illnstrations. —  Admissions  are  only  admissible  when 
parol  evidence  is  admissible  to  establish  the  fact.*  The  decla- 
rations of  a  nominal  plaintiff,  in  an  action  upon  a  note,  made 
at  any  time  before  suit,  are  competent.^®  Admissions  of  a  holder 
of  a  note,  before  it  was  due  and  before  indorsement,  and  which 
was  negotiated  before  it  was  due,  are  not  admissible  against 
the  indorsee. ^^    But  it  is  different  when  the  note  was  overdue 

» Dan  V.  Brown,  4  Cow.  48a  «Kent  Summ.  Asa.  1839. 

Si  Bamberger  v.  Root>  6  Watts  &       ^Ex  reL  Gore  v.  Gibeon,  18  M.  & 

Serg.  431.  W.  623,  627. 

'Rich  V.  Flanders,  89  N.  K  804;        M  Greenl,   Ev.,  §  193;    Tilley  v. 

Grafton  Bank  v.  Moore,  13  id.  99;  Damon,   11  Gush.  247;    Newhall  v. 

Whitney  V.Ferris,  10  Johns.  66;  Buck-  Jenkins,  3  Gray,  562;    Foes  v.  Hll- 

man  v.  Bamum,  15  Conn.  68.  dreth,  10  Allen,  76,  83. 

4  Lucas  y.  De  La  Cour,  1  M.  &  S.       »  Brooks  v.  Ishell,  22  Ark.  48a 
249.  w  Clews  v.  Kehr,  90  N.  Y.  68a 

ft  Quint.  Inst  Drat,  lib.  5,  ch.  7.  i^  Glunston  v.  Griggs,  5  Ga.  424. 
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at  the  time  of  the  transfer.  While  it  is  a  general  rule  that 
admissions  made  by  a  person  after  he  has  parted  with  his  in- 
terest in  a  chattel,  chose  in  action,  note  or  other  security  are 
inadmissible  against  the  holder  or  assignee,^  it  is  held  that  dec- 
larations of  a  former  owner  of  a  bill,  transferred  after  dishonor, 
are  competent  to  show  that  before  such  transfer  the  defend- 
ants were  discharged  from  liability.^ 

§  3.  Implied  admissions. —  Admissions  may  be  implied 
from  conduct,  language,  silence,  acquiescence,  etc.  The  most 
unreliable  of  all  evidence  is  that  of  the  oval  admissions  of  one 
party  after  the  parties  were  in  a  state  of  controversy.  The 
general  rule  is  that  declarations  of  one  party,  made  in  the 
presence  of  the  other,  which  naturally  call  for  a  reply,  and 
which  are  not  denied  by  the  other,  are  admissible  as  evidence 
for  the  former.*  Thus,  declarations  relating  to  the  subject- 
matter  of  a  suit,  made  by  a  third  person  in  the  presence  of  a 
party  to  the  suit,  and  to  which  each  party  had  an  opportunity 
to  reply,  but  did  not,  are  admissible  in  evidence  against  him. 
Silence  and  acquiescence  is  another  dangerous  kind  of  evidence. 
To  aflPect  a  party  with  the  statements  of  others  on  the  ground 
of  his  implied  admission  of  their  truth  by  silent  acquiescence, 
it  is  not  enough  that  they  were  made  in  his  presence;  it  must 
plainly  appear  that  such  conduct  was  fully  known,  or  the 
language  fully  understood  by  the  party,  before  any  infer- 
ence can  be  drawn  from  his  passiveness  or  silence.  The  rule 
loosely  applied  that  one's  silence  shall  be  construed  as  a  virt- 
ual assent  to  all  that  is  said  in  his  presence  is  susceptible  of 
great  abuse,  and  calls  for  a  course  of  conduct  which  prudent 
and  quiet  men  do  not  generally  adopt.  If  that  rule  be  sound 
to  its  full  extent,  it  would  be  in  the  power  of  one  party  to 
rain  his  adversary's  case  by  drawing  him  into  a  compulsory 
altercation  in  the  presence  of  chosen  listeners,  who  would  be 
sure  to  misrepresent  what  he  said.  The  better  rule  seems  to 
be  that  the  mere  silence  of  one,  when  facts  are  asserted  in  his 


1  Smith  V.  Shanck,  18  Barb.  844  v.  Paul,  41  N.  H.  24;  Oliver  v.  Louis- 

^Hollister    v.   Rizner,  9    Ohio..l;  ville  &  N.  R.  Ca,  43  La.  Ann.  804; 

Rowe  V.  Jerome,  18  Conn.  138 ;  Whit-  Ball  v.  Independence,  41  Mo.  App. 

tier  V.  Vose,  1«  Me.  40a  469;  MiUer  v.  State,  68  Miss.  221. 
3  Black  V.  Hicks,  27  Ga.  522 ;  Corser 
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presence,  is  no  ground  for  presuming  his  acquiescence,  unless 
the  conversation  were  addressed  to  him  under  such  circum- 
stances as  to  call  for  a  reply .^  Thus,  statements  made  by  a 
clergyman  in  the  course  of  a  sermon  and  received  in  silence 
by  the  congregation  are  not  receivable  as  evidence  against 
such  congregation.*  So,  a  person,  if  asleep,  will  not  be  preju- 
diced by  statements  made  in  his  presence,'  or  if  such  person  is 
intoxfcated  *  or  deaf.*  Neither  does  the  rule  apply  to  state- 
ments made  in  a  letter  which  is  not  answered.'  Not  denying 
evidence  in  court  is  not  a  relevant  fact;'  nor  when  under 
arrest.®  The  person  must  be  in  a  position  to  require  the  in- 
formation, and  he  must  ask  it  in  good  faith  and  in  a  manner 
fairly  entitling  him  to  expect  it,  in  order  to  justify  any  infer- 
ence from  the  mere  silence  of  the  party  addressed.  Where 
a  person  is  inquired  of  as  to  a  matter  which  may  affect  his 
pecuniary  interest,  he  has  the  right  to  know  whether  the 
party  making  the  inquiry  is  entitled  to  make  it  as  affecting 
any  interest  which  he  may  represent,  and  for  the  protection 
of  which  he  requires  the  information  sought;  and  unless  he 
is  fairly  informed  upon  these  points,  he  is  not  bound  to  give 
information.  It  is  now  a  general  rule  that  it  must  be  shown 
that  the  other  party  heard  the  declarations  or  was  in  a  situ- 

1  West  Chester,  etc   R  R  Co.  v.  son  v.  Holliday,  79  Ind.  151 ;  State  v. 

McElwee,  67  Pa.  St.  811 ;  Gulerette  v.  Crockett,  82  N.  C.  599;  EttiD^er  v. 

McKinley,  27  Hun,  320 ;  The  Pizzarro,  Com.,  98  Pa.  St.  338,  345 ;  Loggioa  v. 

2  Wheat  227;  Winchell  v.  Edwards,  State,   8  Tex.   App.  434,  444;  Com. 

57  111.  41 ;  State  v.  Kinney.  26  W.  Va.  v.  Funai,  146  Mass.  570;  Conway  v. 

141;   R.  V.   Chute,  46  Q.  B.   (U.  C.)  State,  118  Ind.  482;  Kaelin  v.  Com., 

555;  State  v.  Williams.  54  Mo.  170;  84  Ky.  354,  367;  State  v.  Hurton,  94 

People  V.  Pitcher,  15  Mich.  597 :  State  N.  C.  947. 

V.  Staples,  47  N.H.  113, 119;  Campbell.       2  Johnson    v.    Trinity    Church,   11 

V.  State,  23  Ala.  44 ;  State  v.  Reed,  62  Allen,  12a 

Me.  129:  Readraan  v.  Conway,  126  » Lanergan  v.  People,  89  N.  Y.  39. 
Mass.  874 ;  Greenfield  v.  People,  85  <  State  v.  Perkins,  3  Hawks,  377. 
N.  Y.  75;  State  v.  Griffin,  87  Mo.  »  Tuf ts  v.  Charlestown,  4  Gray,  537. 
608;  State  v.  Espinozei,  20  Nev.  209;  egt  Louis  R  R  Co.  v.  Thomas,  85 
Williams  v.  State,  22  Tex.  App.  497 ;  111.  464 ;  Learned  v.  Tillotson,  97 
Ross  V.  State,  74  Ala.  532 :  State  v.  N.  Y.  1 ;  Meguire  v.  Corwine,  3  Mac- 
Reed,  62  Me.  129,  142;  Preston  v.  Arthur  (D.  C),  81;  Waring  v.  United 
American  Linen  Co.,  119  Mass.  400;  States  Tel.  Co.,  44  How.  (N.  Y.)  Pr.  69. 
Corser  v.  Paul,  41  N.  H.  24;  Gib-  'McElmurray  v.  Turner,  86  Ga. 
ney  v.  Marchay,  34  N.  Y.  301,  305;  215. 

ChurchiH    v.   Fulliam,  8   Iowa,  45;        » State  v.  Howard,  102  Ma  142. 
People  V.  Ah  Yute,  54  Cal.  89 ;  John- 
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ation  where  he  ought  to  have  heard  them;*  and  a  conver- 
sation carried  on  in  the  presence  and  hearing  of  a  party,  to 
which  he  makes  no  reply,  cannot  be  received  in  evidence 
against  him  as  an  implied  admission  on  his  part  of  its  truth, 
unless  it  was  of  such  a  character  as  would  naturally  call  for 
a  response  from  him,  and  he  was  in  a  situation  in  which  he 
would  have  probably  replied  to  it ;  ^  and  a  party  is  not  called 
upon  to  dispute  a  declaration  on  every  occasion  on  which  it 
may  be  rehearsed  to  him.®  So  statements  made  in  the  pres- 
ence and  hearing  of  a  party,  without  contradiction  by  him, 
will  not  be  construed  as  an  admission  by  him  of  their  truth, 
unless  the  truth  of  the  statements  must  necessarily  have  been 
within  his  knowledge.*  Unsworn  pleadings  are  never  admit- 
ted as  evidence  against  the  pleader  in  another  suit  between 
him  and  other  parties  as  admissions  or  declarations  of  the 
facts  contained  in  them.^  An  admission  contained  in  an  un- 
delivered  instrument  is  not  binding  upon  the  party  whose 
hand  and  seal  are  attached  to  it.*  And  although  it  was  held 
in  Kelley  v.  People'  that  the  silence  of  a  party  under  arrest, 
when  he  hears  statements  tending  to  show  his  guilt,  is  evi- 
dence against  him,  the  better  rule  seems  to  be  that  silence 
under  such  circumstances  is  not  evidence  from  which  any  ad- 
verse inference  can  be  drawn.®  Nothing  can  be  more  danger- 
ous than  this  kind  of  evidence,  and  it  ought  never  to  be  re- 
ceived. Statements  by  oflBcers  and  others  in  the  presence  of  a 
party  under  arrest  tending  to  show  his  guilt  are  generally  im- 
pertinent and  best  rebuked  by  silence.  And  in  The  State  v. 
Howard,*  it  was  held  that  where  a  party  is  under  arrest  at  the 
time  a  statement  was  made  in  his  presence,  his  neglect  to  con- 
tradict it  does  not  make  it  an  implied  admission.  Where  a 
person  to  whom  an  account  is  rendered  or  sent  keeps  the  ac- 


V  Kirby  v.  State,  89  Ala.  63 ;  Will- 
iams ▼.  State,  54  Ark.  17. 

^Hereey  v.  Burton,  23  Vt  085; 
Lawson  v.  State,  20  Ala.  65 ;  Spencer 
y.  State,  id.  24 ;  Abercrombie  v.  Allen, 
29  id.  281 ;  Brainard  v.  Buck,  25  V  t 
57a 

»  Gibney  ▼.  Marchay,  34  N.  Y.  301. 

^Edwards  ▼.  Williams,  3  Miss.  (2 
How.)  846. 


«  But  see  Cook  v.  Barr,  44  N.  Y.  156. 

B  Robinson  v.  Cushman,  2  Denio, 
149;  Com.  v.  Smith,  162  Mass.  508; 
Sheldon  v.  Sheldon,  84  Hun,  422; 
Sherman  v.  Robertson,  88  id.  40. 

7  55  N.  Y.  565;  Spurf  v.  United 
States,  156  U.  a  51. 

8  Bob  V.  Stote,  32  Ala.  560 ;  Com.  v. 
Walker.  13  Allen,  570. 
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although  it  would  not  warrant  a  conviction,  is  evidence  for  the 
consideration  of  the  jur\\* 

§  5.  Agents. —  Admissions  may  be  made  by  agents  author- 
ized to  make  them  either  expressly  or  by  the  conduct  of  their 
principals.  But  the  admissions  of  an  agent  of  a  party  cannot 
be  given  in  evidence  against  his  principal  unless  he  is  ex- 
pressly authorized  to  make  them,  or  when  they  are  part  of 
the  res  gestce?  To  bind  the  principal  it  must  be  made  in  ref- 
erence to  the  business  in  which  the  agent  is  at  the  time  em- 
ployed and  within  the  scope  of  his  authority.'  And  the  state- 
ment of  an  agent  after  the  business  of  his  agency  has  been 
closed  is  incompetent  to  bind  his  principal.^  The  trustee  of 
an  express  trust  is  bound  by  the  admissions  or  declarations  of 
the  person  whom  he  represents.  But  in  some  cases  they  are 
receivable  only  so  far  as  his  own  interest  is  concerned.  Thus, 
the  declaration  of  an  assignor  for  the  benefit  of  creditors  be- 
fore the  assignment  is  good  to  charge  his  estate  with  a  debt, 
but  if  it  is  made  after  the  assignment  it  is  inadmissible  for 
that  purpose.*  The  interpreter  of  a  party  acting  for  him  at 
his  request  is  the  agent  of  the  party,  and  the  statements  of 
such  interpreter  in  a  particular  transaction  in  which  he  is  so 
used  are  the  statements  of  the  party  and  may  be  proved  the 
same  as  the  statements  of  the  party  himself.^  But  an  inter- 
preter in  a  court  is  not  the  agent  of  the  witness,  but  a  sworn 
officer  of  the  court.  An  admission  that  a  third  party  was  au- 
thorized to  take  any  steps  necessary  to  sell  certain  lands  is 
not  evidence  that  he  was  authorized  to  employ  another  to  sell 
them,  or  to  do  anything  except  to  sell  them.'    What  the  agent 


1  Elmore  v.  State,  98  Ala.  13. 

2  Gurnsey  v.  Rhodes,  188  N.  Y.  461, 
63  N.  Y.  State  Rep.  6;  Dickey  man  v. 
Quincy  Mut  Ins.  Co.,  67  Vt.  609. 

3  Thomas  v.  Sternheimer.  29  Md. 
268;  Hoggerson  v.  St  Loui?,  C.  &  St, 
L.  R  Co.,  160  IlL  430. 

^BudloDg  ▼.  Van  Nostrand,  24 
Barb.  25. 

CBateman  v.  Bailey,  5  T.  R.  513; 
JMyers  v.  Myers,  167  111.  52. 

ePabrigas  v.  Mostyn,  11  St  Tr.  171. 

'  1  GreeDl.  Ev.,  §  113 ;  Story,  Agency, 


S§  87-106,  134-187.  259.  260;  aiquot's 
Champagne,  3  Wall.  114, 140 ;  Thomas 
V.  Sternheimer,  29  Md.  268;  Weeks  v. 
Barron,  38  Vt  420 ;  Tuttle  v.  Warner, 
28  Tex.  759 ;  Central  Branch,  etc.  R 
R  Co.  V.  Butman,  22  Kan.  689 ;  Peck 
V.  Ritchey,  66  Mo.  114;  Merchants*, 
etc.  Ca  V.  Leysor,  89  111.  43;  CharU-s- 
ton,  etc.  R.  R.  Co.  V.  Blake,  12  Rich. 
(S.  C.)  L.  634;  Black  ▼.  Bay  less,  86 
N.  C.  527 ;  Baltimore,  etc.  R.  R.  Ca  t. 
Campbell.  36  Ohio  St  647;  Demeritt 
V.  Meserve,  39  N.  H.  521 ;  Indianapolis, 
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has  said  may  be  what  constitutes  the  agreement  of  the  prin- 
cipal, or  the  representations  or  statements  made  may  be  the 
foundation  of  or  the  inducement  to  the  agreement.  Therefore, 
if  writing  is  not  necessary  by  law,  evidence  must  be  admitted  • 
to  prove  that  the  agent  did  make  the  statement  or  representa- 
tion. So  with  regard  to  acts  done,  the  words  with  which 
those  acts  are  accompanied  frequently  tend  to  determine  their 
quality.  The  party,  therefore,  to  be  bound  by  the  act  must 
be  affected  by  the  words.  But  except  in  one  of  those  ways,  I 
do  not  know  how  what  is  said  by  an  agent  can  be  evidence 
against  his  principal.  The  mere  assertion  of  the  fact  cannot 
amount  to  proof  of  it,  though  it  may  have  some  relation  to  the 
business  in  which  the  person  making  that  assertion  was  em- 
ployed as  agent,^  When  it  is  proved  that  A.  is  agent  of  B., 
whatever  A.  does  or  says  or  writes  in  the  making  of  a  con- 
tract as  agent  of  B.  is  admissible  in  ovidence,  because  it  is  part 
of  the  contract  which  he  makes  for  B.,  and  therefore  binds  B. ; 
but  it  is  not  admissible  as  his  account  of  what  passes. 

Where  the  plaintiff  sued  the  defendant,  a  coal  merchant,  for 
penalties  for  selling  coals  short  of  measure,  the  plaintiff  in 
support  of  his  case  called  a  witness  to  prove  a  conversation 
which  he  had  with  one  Felly,  who  managed  the  defendant's 
business.  Lord  EUenborough  admitted  the  evidence,  saying: 
**  Pelly  appeared  to  be  the  manager  and  conductor  of  the  de- 
fendant's business ;  what  he  might  have  said  respecting  a  former 
sale  made  by  the  defendant,  or  on  another  occasion,  would  not 
be  evidence  to  affect  his  master;  but  what  he  said  respecting 
a  sale  of  coals  then  about  to  take  place,  and  respecting  the  dis- 
position of  the  coals  then  lying  at  the  wharf,  which  were  the 
object  of  sale,  was  in  the  course  of  witness'  employment  for 
the  defendant,  and  was  evidence  to  affect  his  master."  * 

» 

«tc.  R  R  Ca  V.  Tyng,  68  N.  Y.  658 ;  St  449 ;  Doe  d.  McDonald  v.  Long,  4 

Oolambia  Io&  Ckx  v.  Hasonheimer,  U.  C  (Q.  B.)    146;    Packet    Ckx  v. 

76  Pa.  St  188;  Mioing  Syodicate  v.  Clough,  20  Wall.  628,  540;  Franklin 

Fraser,  190  U.  &  611;   Baldwin  t.  Bank  t.  Stewart,  87  Me.  519;  Rowe 

Doableday,  59  Yt  7 ;  Beasley  t.  San  v.  Canney,  189  Masa  41 ;  Sandberg  v. 

Joae  Ckx,  02  GaL  888 ;   Edmunds  v.  Palm,  58  Minn.  252. 

Curtis^  8  Cola  605 ;  Williams  v.  Ed-  i  Fairlie  v.  Hastings,  10  Ve&  127, 

waids»  94  Ma  447 ;  Cleveland  Stove  12a 

Oa  ▼.  Hovey,  26  Neb.  624;  Oil  aty  apeto  v.  Kayne,  5  Esp.  184;  Hel- 

Fuel  Supply  Ca  v.  Boundy,  122  Pa.  year  v.  Hawke,  5  Esp.  72. 
14 
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The  plaintiffs  brought  an  action  against  a  railway  company 
for  the  value  of  a  parcel  containing  money  to  the  valae  of 
$175,  delivered  to  the  defendants  and  alleged  to  have  been  lost 
by  the  felonious  act  of  one  of  their  servants.  The  parcel  had 
been  consigned  by  the  defendants'  railway  to  one  of  their  sta- 
tions, addressed  to  the  plaintiffs,  who  carried  on  business  near. 
The  plaintiffs  never  received  the  parcel,  and  on  the  day  of  its 
dispatch  a  porter  who  was  employed  by  the  defendants  at  the 
same  station  disappeared.  The  plaintiffs  called  a  superintend- 
ent of  the  police  to  prove  a  statement  which  had  been  made 
to  him  by  the  station-master  of  the  station  tending  to  prove 
the  commission  by  the  missing  porter  of  the  felony  alle^d. 
The  evidence  given  by  the  superintendent,  after  objection  by 
the  defendants,  was  as  follows :  ^'  I  am  superintendent  of  polioe 
at  Ulverston ;  I  know  Podmore,  the  station-master  at  Ulverston. 
In  consequence  of  a  communication  in  writing,  I  went  to  him 
on  Saturday,  the  20th  of  July.  He  told  me  that  a  man  of  the 
name  of  John  Haslam  had  absconded  from  the  service;  that  a 
money  parcel  was  missing,  and  he  (Podmore)  suspected  Has- 
lam had  taken  it.  He  said  Haslam  was  the  parcel  porter. 
Would  I  (witness)  make  inquiries  about  him?  "  A  verdict  hav- 
ing passed  for  the  plaintiffs,  on  application  made  by  the  de- 
fendants for  a  new  trial  it  was  held  that  the  evidence  was 
rightly  admitted,  since  the  station-master,  having  the  sole  man- 
agement of  the  station,  must  be  taken  to  have  had  authority 
to  communicate  with  the  police,  and  to  take  steps  for  having 
Haslam  apprehended,  and  that  the  statements  made  by  him 
for  the  purpose  of  setting  the  police  in  motion  were  evidence 
aorainst  the  defendants.^ 

§  6.  Principal  and  snrety. —  A  principal  aB  such  is  not  the 
agent  of  his  surety  for  the  purpose  of  making  admissions  as  to 
the  matters  for  which  the  surety  gives  security ;  but  declara- 
tions or  admissions  of  the  principal,  made  during  the  trans- 
action of  the  business  for  which  the  surety  is  bound,  are  in 
most  cases  competent  as  against  the  surety.^    Thus,  where  A. 

1  Kirkstall  Brewery  Ca  v.  Furness  10  Wall  583;  Chelmsford  Ca  v.  Dem- 
Railroad  Ca.  Lu  R.  9  Q.  R  468.  arest,  7  Gray,  1 ;  Fetch  v.  Lyoo,  9  Q. 

2  Commercial  F.  Ina  Ca  v.  Morris,  B.  147 ;  Kirkstall  Brewery  Ca  v,  Fur- 
105  Ala.  498;  Union  Sav.  Co.  v.  Ed-  ness  By.  Co.,  L.  R  9  Q.  R  46a 
i^ards,  47  Ma  445 ;  Stovall  v.  Banks, 
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guaranties  the  payment  of  goods  sent  "by  B.  to  C,  the 
admissions  of  C.  of  the  amount  of  goods  received,  etc.,  are 
competent  against  A.  whenever  made.^  So,  where  A.  guar- 
anties the  performance  of  any  contract  which  B.  may  make 
with  C,  the  admissions  and  declarations  of  B.  are  com- 
petent against  A.  to  prove  the  contract.'  But  it  is  differ- 
ent as  to  the  admissions  of  a  principal  on  a  bond  for  the 
faithful  performance  of  a  service,  or  to  pay  over  moneys  col- 
lected, etc.  In  such  oases  the  admissions,  declarations  and 
confessions  of  the  principal  after  the  acts  are  incompetent  as 
against  the  surety,  except  as  to  entries  made  in  the  course  of 
his  duty.'  Where  a  surety  when  sued  for  an  act  of  his  prin- 
cipal gives  the  principal  notice  of  the  suit  and  requests  him  to 
defend  it,  a  judgment  against  the  surety  in  such  action  will 
be  conclusive  evidence  against  the  principal.  So  a  judgment 
against  the  principal  is  evidence  of  that  fact  in  an  action 
against  the  surety.^  The  general  rule  is  that  any  act  done  by 
the  principal  during  the  transaction  of  the  business  for  which 
the  surety  has  agreed  to  be  bound  is  part  of  the  res  gestm.  The 
surety  is  only  liable  for  what  the  principal  has  actually  done, 
not  for  what  he  says  he  has  done.  As  a  general  rule  a 
surety  is  not  bound  by  the  declarations  of  his  principal  ex- 
cept when  they  are  connected  with  the  business  in  respect  of 
which  the  surety  becomes  bound  and  are  made  by  the  princi- 
pal at  the  time  of  transacting  that  business.*  Entries  made 
by  a  deceased  person  in  the  course  of  duty,  or  by  which  he 
had  charged  himself  with  the  receipt  of  money,  are  evidence 
against  a  person  who  has  become  his  surety  that  he  would 
keep  bis  accounts  faithfully.*  But  the  admissions  of  the  princi- 
pal as  to  his  liability  to  a  plaintiff,  made  after  a  breach  of  his 
contract,  are  not  competent  against  his  surety. 

1  Bacon  ▼.  Chesney,  1  Stark.  19^  >  Moses  v.  United  States,  166  U.  S. 

2  Meade  v.  McDowell,  5  Binn.  195.        571 ;  Re  Williams*  Will,  64  Hun,  168. 
'Whitmarshv.  George,  8  R  &  C.    46  N.  Y.  State  Rep.   791;  Clark  v. 

556 ;  Hotchkiss  v.  Lyons,  2  Black,  222 ;  Montgomery,  23  Barb.  464 ;  Douglass 

Dawes  v.  Shedd,  15  Mass.  6 ;  Fenner  v.  Rowland,  24  Wend.  85-58. 

V,  Lewis,  10  Johns.  8a  «  Hinckley  v.  Davis,  6  N.  H.  210 : 

*Drummond     v.      Prestman,      13  Mahaska  v.  Ingalls,  16  Iowa,  81 ;  Am- 

Wheat  515 ;  Ryan  v.  People,  165  111.  herst  Bank  v.  Root,  2  Mete.  52a 
148 ;  McMurtrie  v.  Black,  180  Pa.  St  64 
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§  7.  Admission  *of  former  owner  of  choses  In  action.— The 

rule  in  regard  to  admitting  the  declarations  of  the  owner  of 
non-negotiable  choses  in  action  or  notes  overdue  while  hold- 
ing the  same,  to  the  effect  that  the  same  have  been  paid  or 
otherwise  discharged,  or  are  invalid  as  against  a  subsequent  as- 
signee, is  different  in  different  states.  Such  declarations  are 
received  in  England,  and  in  Vermont,  Massachusetts,  Maine, 
New  Hampshire  and  Missouri.^  Thus,  a  declaration  of  a  prior 
holder  of  a  note,  made  while  he  held  the  note,  after  it  was 
due,  that  it  had  been  paid  to  him,  or  that  the  defendant  had 
a  good  defense  to  it,  is  held  to  be  competent.  And  although 
the  same  has  been  held  to  be  the  rule  in  New  York,  the  con- 
trary seems  to  be  the  consensus  of  opinion.^ 

§  8.  SheriflF— Action  for  not  executing  process^  etc.— In 
actions  against  a  sheriff,  constable  or  marshal  for  not  execut- 
ing an  execution  or  mandate  for  the  collection  of  money,  the 
statements  of  the  debtor  admitting  his  debt  to  be  due  to 
the  execution  creditor  are  competent  as  against  them.'  The 
admissions  of  an  under-sheriff  are  not  admissible  against 
the  sheriff,  unless  they  tend  to  charge  him,  he  being  the  real 
party  in  the  cause.  The  declarations  of  an  under-sheriff  are 
evidence  and  charge  the  sheriff  only  where  his  acts  might  be 
given  in  evidence  to  charge  him;  and  then  rather  as  acts 
than  as  declarations,  the  declarations  being  considered  as  part 
of  the  res  gestoe}  But  whenever  a  person  is  bound  by  the 
record,  he  is,  for  all  purposes  of  evidence,  the  party  in  in- 
terest. 

§  9.  Attorney  and  counsel. —  An  attorney  of  record  is  the 
agent  of  his  client  for  the  purpose  of  making  admissions, 
whilst  engaged  in  the  actual  management  of  the  cause,  either 
in  court  or  out,  as  to  the  particular  case  in  which  he  is  so  act- 
ing, so  far  as  the  conduct  of  the  case  is  concerned.  Bnt  state- 
ments made  by  such  attorney  out  of  court  are  not  admissions 
merely  because  they  would  be  admissions  if  made  by  the 

1  Pocock  V,  BUlings,  2  Bing.  269 ;  » Tousley  v.  Barry,  16  N.  Y.  497 ; 

Miller  v.  Bingham,  29  Vt  82 ;  Grid-  Booth  v.  Swezey,  8  id  276. 

die  ▼.  Griddle,  21  Ma  522 ;  Fisher  v.  >  Hart  v.  Stevenson,  25  Gonn.  499, 

True,  88  Ma  534;  Scammon  v.  Scam-  506;  Williams  v.  Bridges,  2  Star.  42L 

mon,  83  N.  H.  52;  Sylvester  v.  Grapo,  *  Wheeler  v.  Hambright,  9  Seiig.  & 

15  Pick.  9a  R.  896. 


ADMISSIONS   AND   CONFESSIONS.  21$' 

client  himself.^  Admissions  of  fact  by  an  attorney  in  one  ac- 
tion are  not  admissible  in  evidence  against  his  client  in  another 
action.'  But  as  a  general  rule  the  admissions  of  attorneys  of 
record  bind  their  clients  in  all  matters  relating  to  the  progress 
and  trial  of  the  cause,  and  are  conclusive  if  solemn  admissions. 
Admissions,  however,  contained  in  the  mere  conversation  of 
an  attorney  cannot  be  received  against  his  client  although  they 
relate  to  the  facts  in  controversy. 

§  10.  Person  referred  to  by  party. —  Where  a  party  to  any 
proceeding  expressly  refers  to  any  other  person  for  informa- 
tion in  reference  to  a  matter  in  dispute,  the  statements  of  that 
other  person  may  be  admissions  as  against  the  person  who  re- 
fers to  him.' 

§  11.  Partners  and  Joint  contractors. —  Partners  and  joint 
contractors  are  each  other's  agents  for  the  purpose  of  making 
admissions  against  each  other  in  relation  to  partnership  trans- 
actions or  joint  contracts.*  But  the  liability  of  one  person 
upon  an  alleged  partnership  contract  cannot  be  proved  by  the 
admissions  of  the  other  alleged  partner.^  Admissions  made 
by  a  party,  after  the  dissolution  of  a  partnership,  relating  to 
facts  done  during  its  existence,  are  usually  held  to  be  inad- 
missible against  the  other  partners.*  Thus,  in  cases  in  which 
actions  founded  on  contract  have  been  barred  by  the  statute 
of  limitations,  no  joint  contractor  or  his  personal  representa- 
tive loses  the  benefit  of  such  statute  by  reason  only  of  any 
acknowledgment,  or  promise,  or  payment  of  any  principal,  in- 
terest or  other  money,  by  any  other  or  others  of  them.^  The 
fact  that  two  persons  have  a  common  interest  in  the  same 
subject-matter  does  not  entitle  them  to  make  admissions  re- 
specting it  as  against  each  other;  ®  and  where  there  are  several 
parties  on  the  same  side  of  a  case,  the  admissions  of  one  are 

1  Wilkins  v.  Stedger,  22  Cal.  231 ;  *  Weed  v.  Kellogg,  6  McLean,  44  ; 

McDermott  v.  Hoffman,  70  Pa.  St  82 ;  Munson  v.  Wickwire,  21  Conn.  513 ; 

Wilson  V.  Spring.  64  IlL  18 ;  Holder-  2  Smith's  Lead.  Cas.  387. 

ness  V.  Baker,  44  N.  H.  414.  5  Bank  of  Osceola  v.  Outhwaite,  50 

^Nichols  V.  Jones,  82  Mo.  App.  657.  Mo.  App.  124    But  see  Work  v.  Mc- 

» Bidell  V.  Commercial  In&  Co.,  8  Coy,  87  Iowa,  217. 

BoBw,  (N.  Y.)  147 ;  Turner  v.  Yates,  «  Baker  v.  Stackpoole,  9  Cow.  420 ; 

16  How.  (U.  &)  14 ;  Allen  v.  Killinger,  2  Whart  Ev.,  g  1096.  But  see  1  Greenl. 

8  Wall  480;  Chapman  ▼.  Twitchell,  Ev.,  §  112. 

37  Me.  59.  7  Elliot  v.  Nichols,  7  Gill,  85,  96. 

*  Dan  V.  Brown,  4  Cow.  488. 
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not  competent  to  affect  the  others  who  may  be  joined  with  him 
unless  there  is  some  joint  interest.  If  the  parties  have  a  joint 
interest  in  the  matter  in  suit,  they  stand  to  each  other  in  a  re- 
lation similar  to  that  of  existing  copartners.^  Bat  in  order  to 
be  admissible,  admissions  made  by  either  to  affect  the  other 
must  be  distinctly  made  by  a  party  still  liable  upon  the  joint 
contract,^  and  the  court  must  first  be  satisfied  by  evidence 
aliunde  that  such  joint  interest  existed.'  The  act  of  making 
a  partial  payment  before  the  debt  is  barred  by  the  statute  of 
limitations,  by  one  of  several  joint  makers  of  a  note,  takes  it 
out  of  the  statute;  but  a  payment  appropriated,  by  the  election 
of  the  creditor  only,  to  the  debt  in  question^  is  not  a  sufficient 
admission  of  that  debt  for  that  purpose.^  So  an  admission 
made  by  a  joint  contractor,  after  the  death  of  his  conjoint  con- 
tractor, will  not  take  the  case  out  of  the  statute  as  against 
the  latter.^ 

§  12.  Administrators^  executors^  trustees^  ete. —  Admia. 
siOBS  by, —  An  admission  of  an  administrator  as  to  past  trans- 
actions with  his  intestate,  and  not  within  his  personal  knowl- 
edge, is  not  admissible  as  part  of  the  res  gest(B;*  and  no 
admission  by  an  administrator,  made  before  his  appointment, 
is  evidence  against  him  after  such  appointment;^  and  ordi- 
narily an  admission  by  one  administrator  is  not  binding  upon 
his  co-administrator  as  against  the  heirs  or  devisees  of  the 
deceased.  An  infant  plaintiff  in  an  action  on  a  policy  of  in- 
surance is  not  bound  by  an  admission  made  by  his  guardian 
in  furnishing  proofs  of  loss  under  the  policy,  in  regard  to  a 
matter  not  required  by  the  contract  to  be  stated ;  ®  nor  the 

1  Johnson  v.  Beardslee,  15  Johns.  8.  >  Boswell  v.  Blackman,  12  Ga  591 ; 

-Tyler  v.  Ulmer,  13 Mass.  163;  Rob-  Rich  v.  Flanders,  89  N.  R  804,  836; 

inson   v.    Hutchinson,    31    Vt  443;  Whitney  v.  Ferris,  10  Johna  66w 

Tredwell  v.  Graham,  §8  N.  C.  208;  *  Holmes  v.  Green,  1  Stark.  48a 

Riehl  V.  Evansville  Ass'n,  104  Ind.  ^  Burleigh  v.  Scott.  8  B.  &  C.  S6L 

70:  Milton  v.  Hunter,  13  Bush  (Ky.),  6  Davis  v.  Gallagher,  124  N.  Y.  487, 

163 ;   Bigelow  v.   Foss,   59  Me.   162 ;  86  N.  Y.  State  Rep.  461. 

Pike  V.  Wiggin,  8  N.  H.  356 ;  Forsyth  ?  Prudential  Ins.  Ca  v.  Fredericks, 

V.  Gansom,  5  Wend.  558 ;  Forney  v.  41  III  App.  419. 

Ferrell,  4  W.  Va.  729;  Hayes  v.  Bar-  SBuflfalo  Loan,  T.  &  a  D.  Ca  v, 

kam,  67  Ind.  359;  Smith  v.  Vincent,  Knights  Templar  &  M.  M.  A.  Ass'ii, 

15  Conn.  1 ;  Osgood  v.  Manhattan  Ck).,  88  N.  Y.  State  Rep.  246, 126  N.  Y,  450, 

8  Cowen,  612;  Hauberger  v.  Root,  6  44  Alb.  L.  J.  47;  Taft  v.  Church,  162 

Watts  &  Serg.  431, 435 ;  Dan  v.  Brown,  Mass.  527 ;  Ft  Payne  Coal  <fe  a  Ca  y. 

4  Cowen,  483,  492.  Webster,  168  Masa  134 


ADMISSIOiNS  AND  CONFESSIONS.  215 

beneficiary  by  statements  by  the  insured,  prior  to  the  time 
of  making  application  for  insurance,  as  to  his  age.^  Evidence 
of  admissions  of  liability  by  an  agent  or  attorney  is  inadmis- 
sible without  proof  that  he  had  authority  to  bind  his  primsi- 
pal  by  such  admissions.^  Admissions  made  by  a  party  while 
acting  in  her  own  right  are  inadmissible  against  her  as  ad- 
ministratrix.' 

Where  an  action  is  brought  or  defended  by  a  nominal  party 
on  behalf  of  some  other  person  in  whom  the  beneficial  interest 
in  the  proceedings  is  really  vested,  it  is  obviously  just  that  adr 
missions  made  by  the  latter  should  be  binding  on  the  party 
who  represents  him.  Thus,  in  an  action  by  the  master  of  a 
ship  against  a  charterer  upon  a  charter-party  which  the  former 
has  made  on  behalf  of  the  ship-owner,  the  defendant  is  entitled 
to  give  in  evidence  admissions  made  by  the  ship-owner  on 
whose  behalf  the  master  is  suing.^  So,  too,  admissions  made 
by  a  cestui  que  trust  are  binding  on  the  trustee  who  sues  or  de- 
fends on  the  former's  behalf.  Although  it  is  doubtful  whether 
such  an  admission  is  receivable  unless  the  person  making  it  is 
the  only  one  who  stands  to  gain  or  lose  by  the  event  of  the 
proceedings,  it  is  at  any  rate  clear  that  its  operation,  if  received, 
would  be  confined  to  the  interests  of  the  person  making  it.* 
The  extent  to  which  a  party  may  be  bound  by  his  admissions 
is  sometimes  limited  by  the  character  in  which  he  sues  or  de- 
fends, as  where  he  sues  only  as  a  trustee,  agent  or  representa- 
tive of  some  other  person  beneficially  interested  in  the  subject- 
matter  of  the  action.  In  such  case  only  those  admissions  are 
receivable  in  evidence  which  were  made  during  the  period  of 
such  nominal  party's  interest  and  authority  as  such. 

§  13.  Confessions. —  A  confession  is  an  admission  made  at 
any  time  by  a  party  charged  with  a  crime,  stating  or  suggest- 
ing the  inference  that  he  committed  that  crime.  Confessions, 
if  voluntary,  are  competent  facts  only  as  against  the  persons 
who  make  them.  Confessions  are  divided  into  two  classes, 
namely:  judicial  confessions,  or  those  made  before  the  magis- 

^  Supreme  I4  of  K  v.  HoUschlager,  >  United  States  Life  Ins.  Ca  v.  Kiel- 
22  Cola  21a  gast»  26  Ul.  App.  567. 

2  Proctor  v.  Old  Colony  R  Ca,  154       *  Smith  v.  Lyon,  8  Camp.  465. 
^iass.  251.  5  Doe  v.  Wainwright,  8  A.  &  E,  691 ; 

May  V.  Taylor,  6  IVt  &  G.  261. 


216  RULES  OF   EVIDENCE. 

trate  or  in  court ;  and  extra-judicial  confessions,  or  those  mado 
elsewhere  than  before  a  magistrate.    These  latter  are  not  suffi- 
cient, standing  alone,  upon  which  to  found  conviction.^  .  As  a 
general  rule,  a  confession,  to  be  admissible,  must  be  affirm- 
ativel}'^  shown  to  have  been  free  and  voluntary  and  not  pre- 
ceded by  any  inducement  to  the  prisoner  to  make  a  state- 
ment, held  out  by  a  person  in  authority,  or  not  made  until 
after  such  inducements,  if  given,  had  clearly  been  removed.- 
But  it  seems  that  where  there  are  no  objections  to  proof  of 
a  confession,  it  may  be  shown  whether  voluntary  or  not.'    Xo 
confession  is  deemed  to  be  voluntary  if  it  appears  to  the  court 
to  have  been  caused  by  any  inducement,  threat  or  promise 
proceeding  from  a  person  in  authority,  and  having  reference 
to  the  charge  against  the  person  accused,  whether  addressed 
to  him  directly  or  brought  to  his  knowledge  indirectly.*    If 
an  inducement,  threat  or  promise  gave  the  accused  person 
reasonable  grounds  for  supposing  that  by  making  a  confession 
he  would  gain  some  advantage  or  avoid  some  evil  in  refer- 
ence to  the  proceeding  against  him,  such  confession  is  incom- 
petent and  inadmissible.^    But  a  confession  is  not  involuntary 
merely  because  it  appears  to  have  been  caused  by  the  exhorta- 
tions of  a  person  in  authority  to  make  it  as  a  matter  of  re- 
ligious duty,  or  by  an  inducement  collateral  to  the  proceeding, 
or  by  inducements  held  out  by  a  person  in  authority.*    The 
prosecutors,  officers  of  justice  having  the  prisoner  in  custody, 
magistrates,  and  other  persons  in  similar  positions,  are  persons 
in  authority.     The  master  of  the  accused  person  is  not  as  such 
a  person  In  authority  if  the  crime  of  which  the  person  making 
the  confession  is  accused  was  not  committed  against  him.^    A 

1  United  States  v.  Douglass,  2  State  v.  Madison,  47  La.  Ann.  80 ;  Fus- 
Blatchf.  207;  StringfeUow  v.  State,  sell  v.  State,  93  Ga.  450;  Hartley  v. 
26  Miss.  157;  People  v.  Hennessey,  15  People,  156  111.  264;  Rusher  v.  State. 
Wend.  147.  94  Ga.  363;  State  v.   Harrison,  115 

2  Reg.  V.  Thompson  (1893),  2  Q.  B.  N.  C.  70a 

12 ;  Clayton  v.  State,  81  Tex.  Or.  Rep.  »  United  States  v.  Knotty  1  McLean, 

489.  499 ;  Cora.  v.  Knapp,  9  Pick.  496. 

s  Smith  y.  State,  88  Ga.  627 ;  State  ^  Aaron  v.  State,  87  Ala.  106 ;  State 

V.  Moore,  1 17  Ma  395.  v.  Potter,  18  Conn.  166 ;  Com.  v.  Drake, 

*  People  V.  Ward,  15  Wend.   231;  15  Mass.  161. 

State  V.  Phelps,  11  Vt  116;  United  7 Com.  v.  Howe, 2  Allen,  153;  Shiff- 

States  V.  Cumphries,  1  Cranch,  C.  C.  telFs  Case,  14  Gratt  652. 
74 ;  State  v.  Hedgepeth,  125  Mo.  14 ; 
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confession  is  deemed  to  be  voluntary  if  in  the  opinion  of  the 
court  it  is  shown  to  have  been  made  after  the  complete  re- 
moval of  the  impression  produced  by  any  inducement,  threat 
or  promise  which  would  otherwise  render  it  involuntary.* 
Facts  discovered  in  consequence  of  confessions  improperly  ob- 
tained, and  so  much  of  such  confessions  as  distinctly  relate  to 
such  facts,  may  be  proved.*  A  confession  is  not  incompetent 
because  it  was  made  under  promise  of  secrecy;'  or  in  conse- 
quence of  a  deception  practiced  on  the  accused  person  for  the 
purpose  of  obtaining  it;*  or  when  he  was  drunk;*  or  because 
it  was  made  in  answer  to  questions  which  he  need  not  have 
answered,  whatever  may  have  been  the  form  of  these  ques- 
tions;* or  because  he  was  not  warned  that  he  was  not  bound 
to  make  such  confession,  and  that  evidence  of  it  might  be  given 
against  him  J 

Where  the  defendant  objects  to  the  introduction  of  a  con- 
fession the  prosecution  is  bound  to  make  preliminary  proof 
of  its  voluntary  character  and  the  defendant  is  entitled  to 
show  that  it  was  not  voluntary.  It  is  not  enough  to  allow 
him  to  make  such  proof  after  the  confession  has  been  ad- 
mitted." Such  confession  is  presumed  to  be  voluntary  where 
there  is  nothing  to  raise  the  suspicion  that  it  is  not  so.*  Where 
the  defendant  raises  objections  to  its  competency,  the  court 
must,  on  a  preliminary  examination,  settle  the  fact.*®  A  ques- 
tion of  fact  between  the  proof  oflFered  by  the  prosecution  and 
that  offered  by  the  defense  on  the  question  as  to  the  volun- 
tary character  of  the  confession  must  be  submitted  to  the 
jury."    The  better  practice  is  to  conduct  the  preliminary  ex- 

'  State  V.  Carr,  87  Vt  191 ;  Fife  v.  «  Com,  v.  Mosler,  4  Pa.  St  264 ;  Car- 

Com.,  29  Pa.  St  429;  Guild's  Case,  5  roll  v.  State,  23  Ala.  2a 

Halst  163 ;  United  States  v.  Kurtz,  4  ^  1  Phillips'  Ev.  420. 

Cranch,  C  C.  166.  8  People  v.  Fox,  121  N.  Y.  449 ;  Nich- 

2  Duffy  V.   People,  26  N.  Y.  588;  olson  v.  State,  38  Md.  140;  State  v. 

Com.  T.  Knapp,  9  Pick.  496;  Gates  y.  Kinder,  96  Ma  548;  Barnes  v.  State, 

People,  14  III  43a  86  Tex.  356. 

•State  V.  Mitchell,  1  Phillips'  (N.  C.)  »  Hopt  v.  Utah,  110  U.  &  574 ;  State 

L  447.  V.  Davis,  34  La.  Ann.  35. 

*  Price  V.  State,  18  Ohio  St  418;  ^Nolen  v.  State,  8  Tex.  App.  585; 

Com.  V.  Hanlon,  8  Brewster,  461.  Willett  v.  People,  27  Hun,  469;  Sim- 

^  Jefferds  v.  People,  5  Park.  Cr.  Rep.  mons  v.  State,  61  Misa  24a 

522;  Eskridge  t.  State,  25  Ala.  30;  n  Com.  v.  Piper,  120  Mass.  185;  Peo- 

Com.  V,  Howe^  9  Gray,  110.  pie  v.  Kurtz,  42  Hun,  836. 
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aminatioQ  by  the  court  without  the  jary.^  The  defendant's 
evidence  upon  which  his  objections  are  based  should  be  of- 
fered on  such  preliminary  examination,  though  it  is  sufficient 
to  offer  it  at  any  time.^  The  defendant's  attorney  is  entitled 
to  examine  the  witness  who  is  offered  to  relate  such  confes- 
sion in  advance  of  his  examination  in  chief.'  Whether  a  state- 
ment  made  by  a  defendant  before  a  coroner's  jury  is  compe- 
teut  evidence  against  him  depends  upon  the  fact  whether  at 
the  time  he  made  such  statement  he  was  under  arrest  charged 
with  the  commission  of  that  crime,  and  whether  such  statement 
was  taken  in  the  manner  prescribed  by  statute.  A  voluntary 
statement  made  by  a  party  not  under  arrest  may  be  used 
against  him  upon  his  final  trial ;  ^  but  where  he  is  linder  arrest, 
in  order  to  make  his  statement  admissible  his  examination 
must  be  taken  in  strict  conformity  to  the  statute,"  though  the 
mere  naked  fact  that  at  the  time  he  makes  such  confession  he 
is  under  arrest  does  not  render  it  inadmissible.*  It  has  been 
said  that  a  confession  obtained  by  fraud  or  artifice  is  not  al- 
ways inadmissible.^  A  confession  obtained  by  threat  or  prom- 
ise is  voluntary  unless  backed  up  with  the  ability  to  carry  it 
out.^  It  seems  that  confessions  made  by  a  prisoner  of  his  guilt 
as  to  other  crimes  cannot  be  used  upon  his  trial  for  the  crime 
charged  as  affecting  his  character  or  credibility.^  Where  the 
prisoner,  relying  upon  the  promise  of  the  district  attorney  that 
his  sentence  should  be  modified  if  he  would  make  a  confession, 
makes  a  confession,  such  confession  cannot  be  used  against 
him.^^  It  is  not  necessary  that  the  promise  should  be  made  di- 
rectly, but  it  is  sufficient  if  made  to  one  who  would  be  natu- 
rally supposed  to  communicate  the  same  to  the  accused."  Where 

1  Harter  v.  State,  95  Mo.  199.  'State  v.  Phelps,  74  Ma  128;  Peo- 

2  Metzger  v.  State,  18  Fla.  491.  pie  v.  Druse,  103  N.  Y.  655 ;  Price  v. 

3  State  T.  Drake,  82  N.  C.  592.  State,  18  Ohio  St  418;  CampbeU  v. 
*  Clough  V.  State,  7  Neb.  320 ;  Hen-  Com.,  84  Pa.  St  187. 

diickson  v.  People.  10  N.  Y.  9.  8  state  v.  York,  37  N.  H.  75 ;  Ostine 
» People  V.  MoDdon,  103  N.  Y.  211;  v.  People,  51  111.  236;  State  v.  Low- 
People  V.  Chapleau,  121  id.  266.  home,  66  N.  (X  639. 

6  Jackson   v.  State,    59    Ala.  249 ;  » state  v.  Sy monds,  57  Me.  14a 
State  V.  George,  15  La.  Ann.  145 ;  Peo-  ^^  Porter  v.  State,  55  Ala.  06 ;  Sim- 
ple V.  Chacom,  102  N.  Y.  669;  Rizzolo  monds  v.  State,  61  Miss.  243;  People 
V.   Com.,   126  Pa.  St  124 ;  State  v,  v.  Kurtz,  42  Hun,  335. 
Suggs,  89  N.  C.  527.  ii  Rex  v.  Harding,  1  Ann.,  M.  &  a 

840. 
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the  prisoner  and  the  witness  speak  different  languages,  the 
prosecution  must  show  that  the  language  used  by  the  prisoner 
was  understood  by  both  of  them,^  and  the  person  to  whom  the 
confession  is  made  must  have  a  distinct  recollection  of  the 
material  parts  of  the  admission.^ 

§  14.  Illustrations. —  Although  the  general  rule  is  that  to 
render  confessions  of  a  party  charged  with  a  crime  admissible 
against  him  it  must  be  clearly  shown  that  they  were  free  and 
voluntary,'  the  facts  can  be  determined  by  their  nature  and 
the  circumstances  under  which  they  were  made.*  They  are 
admissible  if  no  inducement  was  held  out  or  threat  made,  or 
anything  done  to  induce  the  accused  to  believe  it  would  be 
better  for  him  to  confess,  and  worse  if  he  did  not;'  and  a 
confession  is  presumed  to  be  voluntary  unless  the  contrary  is 
shown,  or  something  appears  in  the  confession  or  its  attendant 
circumstances  to  combat  such  presumption.*  For  an  officer 
to  advise  a  prisoner  that  it  would  be  better  for  him  to  confess 
does  not  render  the  confession  by  the  prisoner  inadmissible.^ 
The  inducements  to  the  making  of  a  confession  which  should 
exclude  proof  thereof  must  come  from  one  in  authority,  or 
be  presented  under  circumstances  likely  to  lead  the  defendant 
to  suppose  that  they  were  sanctioned  by  one  in  authority.* 
A  private  detective  is  not  a  person  in  authority  whose  prom- 
ises or  threats  will  make  a  confession  inadmissible.^  If  con- 
fessions are  shown  to  have  been  voluntary  and  free  from  in- 
fluence of  promises  or  threats,  the  fact  that  the  party  was 
under  arrest  at  the  time  will  not  make  them  inadmissible.^^ 
An  accused  who  objects  to  a  written  confession  of  guilt  of- 
fered in  evidence  against  him,  and  offers  to  prove  that  it  was 
procured  by  threats  or  promises,  or  under  such  circumstances 
as  would  render  it  incompetent  as  evidence,  is  entitled  to 

» Berry  v.  Com.,  10  Bush  (Ky.X  15;  People  v.  Cassaday,  133  N.  Y.  112,  44 

People  V.  GUlebert,  39  CaL  663 ;  Peo-  N.  Y.  State  Rep.  869. 

pie  V.  Minlsci,  46  Hun.  683.  « State  y.  Meyei-s,  99  Mo.  107 ;  Peo- 

-' State  V.  Pratt^  88  N.  C.  639;  Ken-  pie  v.  Barker,  60  Mich.  277,  1  Am. 

dall  V.   State,  65  Ala.  492;  Real  v.  State  Rep.  501;  People  v.  Fanning, 

People,  42  N.  Y.  27a  131  N.  Y.  059. 43  N.  Y.  State  Repi  771. 

3  Coffee  T.  State,  25  Fla.  501 ;  Mur-  ?  State  v.  Meekins,  41  La.  Ann.  54a 

ray  t.  State,  id.  52a  » State  ▼.  Holden,  42  Minn,  350. 

*  People  V.  Cbapleau,  121  N.  Y.  266,  »  Early  v.  Com.,  86  Va.  921. 

30  N.  Y.  State  Rep.  989.  instate  v.  Whitfield,  109  U.  a  876; 

estate  ▼.  Moorman,  27  a  Q  22;  People  v.  Chapleau,  121  N.  Y.  266. 
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have  it  rejected  unless  the  proof  offered  has  been  first  heard.* 
Where  information  derived  from  a  confession  leads  to  a  dis- 
covery of  material  facts  which  go  to  prove  the  commission  of 
the  crime  alleged,  so  much  of  the  confession  as  strictly  relates 
to  the  facts  discovered,  and  the  facts  themselves,  are  admissi- 
ble in  evidence,  although  the  confession  was  not  voluntary.* 

§  15.  In  one's  own  favor. —  An  indorsement  on  the  instru- 
ment sued  on,  acknowledging  a  part  payment  and  dated,  is 
competent  and  sufficient  to  go  to  the  jury,  if  in  the  handwriting 
of  the  creditor  who  is  shown  to  have  since  deceased,  if  there 
is  extrinsic  evidence  of  the  date,  and  the  date  shows  that  it 
was  made  at  a  time  when  its  operation  would  be  against  the 
interest  of  the  person  making  it.'    But  an  entry  in  a  party^'s 
books,  though  at  the  time  against  him,  is  not  afterwards  evi- 
dence for  him.^    Gestures  are  treated  as  acted  language,  and 
are  no  more  admissible  than  declarations  in  favor  of  the  party 
making  them.*    A  survey,  though  ancient,  made  by  direction 
of  the  owner  of  the  land  for  his  own  convenience,  is  not  ad- 
missible evidence  for  him  or  those  claiming  under  him,  for  a 
man  cannot  create  evidence  for  himself.*    Thus,  an  officer's  re- 
turn upon  a  process  is  not  admissible  in  his  favor  to  prove  any 
fact  stated  therein  except  such  as  are  required  to  be  stated.' 
The  declarations  of  an  alleged  donor  are  incompetent  to  im- 
peach a  gift.®    So  the  books  of  account  of  bank  dealings  are 
inadmissible  in  a  suit  between  a  bank  and  a  third  person  to 
show  such  dealings  in  the  bank's  favor.® 

There  are  some  exceptions  to  the  rule  that  a  party's  decla- 
rations or  admissions  shall  not  be  received  as  evidence  for 
him.  Thus,  a  constable's  return  is  evidence  for  him  in  an 
action  for  taking  the  goods  away  under  a  pretense  of  previous 
levy.^®   It  is  of  the  res  gestoe  if  made  strictly  within  his  duty.   A 

1  People  V.  Fox,  121  N.  Y.  449,  31  « Anthoine  v.  Coit,  2  Hall  (N.  Y.\ 
N.  Y.  State  Rep.  570 ;  Bubster  v.  State,  40 ;  Lazoin  v.  OrleaDS  Nav.  Ca,  7  La. 
33  Neb.  663.  Ann.  682 ;  Watson  v.  Osborn,  8  Conn. 

2  Lowe  V.  State,  88  Ala.  8.  36a 

3  Roeeboom  v.  Biilington,  17  Johns.  '^  Bruce  v.  Dyall,  5  Mon.  (Ky.)  125. 
182,  SRomig  v.  Romig,  3  Rawle  (Pa.X 

*  Schermerhorn  v,  Schermerhorn,    241. 
1  Wend.  119.  » State  Bank  v.  McNiel,  1  Hawks 

6  Bowie  V.  Maddox,  29  Ga.  285.  (N.  C),  86. 

w  Cornell  v.  Cook,  7  Cow.  310-3ia 
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certificate  or  transcript  of  a  judgment,  and  an  execution  or 
other  proceeding  in  a  case  before  him,  is  evidence  for  himself 
by  a  judge  or  a  justice.^  The  rule  that  an  indorsement  of 
part  payment  upon  a  note,  where  it  is  proved  that  the  indorse- 
ment was  in  truth  made  when  it  was  against  the  interest  of 
the  party  who  made  it,  is  admissible  evidence  to  take  a  case 
out  of  the  statute  of  limitations,  does  not  prevail  w^here  the 
statute  requires  the  promise  to  be  in  writing  in  order  to  re- 
move the  statute  bar,  or  requires  the  evidence  of  payment  to 
be  in  writing. 

§  16.  Whole  admissions  most  be  taken  togetlier. —  Where 
a  party's  oral  admissions  are  adduced  in  evidence  he  is  entitled 
to  have  the  whole  statement  taken  together,  to  the  extent  of 
all  that  was  said  by  the  same  person  in  the  same  conversation 
that  would  in  any  way  qualify  or  explain  the  part  adduced 
against  him,  or  tend  to  destroy  or  modify  the  use  which  the 
adversary  might  otherwise  make  of  it,  but  no  further.^  It 
should  be  stated  that  this  rule  applies  equally  to  written  and 
verbal  admissions.  The  whole  of  a  confession  must  be  re- 
ceived in  evidence  to  render  any  part  of  it  admissible,  and  it 
must  be  proved  as  it  was  made.'  In  other  words,  when  the 
party's  admission  is  so  qualified  or  explained  by  some  other 
statement  made  by  him  at  the  same  time  that  the  latter  is  in 
fairness  necessary  to  present  the  true  intention  and  meaning 
of  the  former,  then  the  party  is  entitled  to  have  it  put  in  evi- 
dence as  a  portion  of  the  admission.  When  the  admission  of 
a  party  refers  expressly  or  by  implication  to  some  antecedent 
statement  either  of  himself  or  his  opponent  or  any  third  per- 
son, then  the  statement  so  incorporated  or  referred  to  forms 
a  part  of  the  whole  admission  within  the  meaning  of  the  rule. 
Where  the  plaintiff  had  given  in  evidence  certain  entries  con- 
tained in  the  account  books  of  the  defendant,  and  the  defendant 
thereupon  insisted  upon  his  right  to  have  other  distinct  entries 
read  from  other  parts  of  the  same  book,  though  unconnected 
with  the  former,  it  was  held  that,  while  the  defendant  was  en- 
titled to  have  the  whole  of  the  particular  entry  read,  he  could 
not  insist  upon  reading  distinct  entries  from  different  parts  of 

^Maynard  ▼.  Thompson,  8  Wend.    Insurance  Ca  v.  Newton,  22  Wall. 

89a  82 ;  Sullivan  t.  McMillan,  26  Fla  44a 

s  Bouse  V.  Whited,  25  N.  T.  170 ;       >  State  v.  Donelon,  45  La.  Ann.  612. 
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the  book.^  Again,  where  the  plaintiff  put  in  the  defendant's 
answer  filed  in  a  previous  chancery  suit,  it  was  held  that  the 
defendant  was  entitled  to  have  also  put  in,  as  part  of  the  plaint- 
iff's case,  the  bill  to  which  it  referred.*  But  if,  on  the  other 
hand,  it  is  the  incorporated  document  which  is  ased  as  an  ad- 
mission, there  is  no  right  to  insist  on  that  which  incorporates 
it  being  put  in.'  The  answers  of  a  party  given  in  course  of 
conversation  are  never  allowed  to  be  proved  against  him,  with- 
out also  giving  in  evidence  the  question  which  drew  forth  these 
answers.^  But  when  a  party  gives  in  evidence  a  statentent 
made  by  his  opponent  in  the  course  of  conversation  on  some 
previous  occasion,  that  does  not  authorize  the  latter  to  prave 
everything  that  he  said  on  that  same  occasion,  but  only  so 
much  of  it  as  can  be  connected  in  one  of  the  wavs  above  men- 
tioned  with  the  statement  that  has  been  put  in.*  So,  where 
the  plaintiff  had  given  in  evidence  three  letters  written  by  the 
defendant  to  his  partner  abroad,  the  terms  of  which  were 
proved,  on  the  non-production  of  the  originals,  by  means  of  the 
defendant's  copy  letter  book,  and  the  defendant  contended  that 
he  was  entitled  to  give  in  evidence  in  his  own  behalf  severti 
others  of  his  own  letters  contained  in  the  same  book,  it  vrm 
held  that  he  was  not  entitled  to  give  in  evidence  any  of  the 
letters  except  the  two  which  were  expressly  referred  to  in  the 
three  which  the  plaintiff  had  put  in." 

I Catt  V.  Howard,  8  St  a  ^Prince  v.  Same,  7  A.  &;  R  627, 

2  Pennell  ▼.  Meyer,  2  Moa  &  Rob.  9a  684. 

3  Long  V.  Champioo,  3  R  &  Ad  284  *  Sturge  v.  Buchanan,  10  A.  A  BL 
fPenneU  v.  Meyer,  2  Moa  &  Bobi  596,  604 
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L  OF  BEST  AND  SECONDARY  EVIDENCE. 

§  1.  In  general. —  It  is  a  general  rule,  universal  in  its  appli- 
cation, that  the  best  or  highest  kind  of  evidence  which  the 
nature  of  the  case  admits  of  must  be  given,  and  evidence  which 
presupposes  better  evidence  behind,  in  the  party's  possession 
or  power,  is  secondary  evidence.^  But  the  rule  requiring  the 
production  of  the  best  evidence  excludes  only  evidence  which 

1  Paige  V.  New  York,  68  Hun,  608,  dergapt,  138  Pa.  St  683 ;  McDuff  v. 
88  N.  Y.  State  Rep.  844 ;  Com.  v.  Pen-    Detroit  Eve.  Jour.  Ca,  84  Mich.  1. 
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itself  indicates  the  existence  of  more  original  sources  of  infor- 
mation.^   Thus,  where  a  contract  has  been  reduced  to  writing, 
the  writing  is  the  best  evidence  of  its  contents,  and  must  be 
produced  unless  the  party  satisfies  the  court  that  it  has  been 
lost  or  destroyed,  or,  without  fault  on  his  part,  he  is  unable 
to  produce  it.*  There  are  three  classes  of  cases  where  the  con- 
tents of  a  written  instrument  which  is  capable  of  being  pro- 
duced must  be  proved  by  the  instrument  itself,  and  not  by 
parol  evidence.    First,  those  instruments  which  the  law  re- 
quires to  be  in  writing;'  second,  those  contracts  which  parties 
have  reduced  to  writing;  and  third,  all  other  writings  the  ex- 
istence or  contents  of  which  are  disputed,  and  which  are  mate- 
rial either  to  the  issue  or  to  the  credit  of  a  witness.*    Where  a 
writing  does  not  fall  under  either  of  these  heads  there  is  no 
ground  for  its  excluding  oral  evidence;  as,  if  a  written  com- 
munication is  accompanied  by  a  verbal  one  to  the  same  effect, 
the  verbal  communication  may  be  received  as  independent  evi- 
dence, but  not  to  prove  the  contents  of  the  writing  or  as  a  sub- 
stitute for  it.*    Thus,  secondary  evidence  may  be  sufficient  if 
it  is  admitted  without  objection ;  •  and  the  rule  which  requires 
the  production  of  a  written  instrument  in  evidence  does  not 
apply  when  the  instrument  is  merely  collateral  to  the  issue, 
and  where  the  fact  to  be  proved  relates  to  a  subject  distinct 
from  the  writings.^ 

§  2.  Primary  evidence  and  rules  for  proving.—  Sir  J. 
Stephen,  in  his  Digest  of  the  Law  of  Evidence,^  states  that 
*'  primary  evidence  means  the  document  itself  produced  for 
the  inspection  of  the  court."*  "Where  a  document  is  ex- 
ecuted in  several  parts,  each  part  is  primary  evidence  of 
the  document.  Where  a  document  is  executed  in  counter- 
part, each  counterpart  being  executed  by  one  or  some  of  the 

1  Taylor  on  Ey.  281 ;  PhiUips'  Ev.  Belcher  v.  Farren,  89  CaL  73 ;  Harney 
41  a  V.  Farren,  id.  78. 

2  Taylor   on   Ey.  281;    Meyers   v.       « Jacob  t.  Lindsay,  1  East,  460. 
Bealer,  80   Neb.  280 ;    Wiseman   v.       « Wright  v.  Roseberry,  81  CaL  87. 
Northern  P.  R  Ca,  20  Oreg.,  425,  28       7  Hewitt  ▼.  State,  121  Ind.  24& 
Am.  St  Rep.  135 ;  Watson  v.  Roode,        ^  Arts.  64,  65,  67. 

27  Neb.  91;  McAffee  ▼.  State,  85  Qa.       ^2  Wbart  Ev.  1091,  1092;  Taylor 

43a  V.  Peck,  21  Qratt  11,  20;  Loomis  ▼. 

»  Cox  V.  Ward,  107  N.  G.  507 ;  Fitz-  Wadhams,  8  Gray,  557, 562 ;  Crichtwi 

gerald  v.  Adams,  9  Ga.  471.  ▼.  Smitl),  84  Md.  42^  47. 

*  State,  Thayer  v.  Boyd,  31  Neb.  382 ; 
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parties  only,  each  counterpart  is  primary  evidence  as  against 
the  parties  executing  it."  ^     "  Where  a  number  of  documents 
are  all  made  by  printing,  lithography  or  photography,  or  any 
other  process  of  such  a  nature  as  in  itself  to  secure  uniformity 
in  the  copies,  each  is  primary  evidence  of  the  contents  of  the 
rest;"  ^  "but  where  they  are  all  copies  of  a  common  original, 
no  one  of  them  is  primary  evidence  of  the  contAts  of  the 
original.'"    "Under  the  rules  of  the  common  law,  if  a  docu- 
ment is  attested  it  may  not  be  used  as  evidence  if  there  be  an 
attesting  witness  alive,  sane,  and  subject  to  the  process  of  the 
court,  until  one  attesting  witness  at  least  has  been  called  for 
the  purpose  of  proving  its  execution.     If  it  is  shown  that  no 
such  attesting  witness  is  alive  or  can  be  found,  it  must  be 
proved  that  the  attestation  of  one  attesting  witness  at  least 
is  in  his  handwriting,  and  that  the  signature  of  the  person  exe- 
cuting the  document  is  in  the  handwriting  of  that  person."* 
The  rule  extends  to  cases  in  which  the  document  has  been 
burnt,' or  canceled;  where  the  subscribing  witness  is  blind;' 
where  the  person  by  whom  the  document  was  executed  is  pre- 
pared to  testify  to  his  own  execution  of  it ;  ^  and  where  the  per- 
son seeking  to  prove  the  document  is  prepared  to  prove  ah  ad- 
mission of  its  execution  by  the  person  who  executed  it,  even 
if  he  is  a  party  to  the  cause.^ 

There  are  several  classes  of  cases  in  which  a  person  seeking 
to  prove  the  execution  of  an  attested  document  is  not  bound 
to  call  for  that  purpose  either  the  party  who  executed  the 
deed  or  any  attesting  witness,  or  to  prove  the  handwriting  of 
any  such  party,  viz, : 

(1)  Where  his  opponent  produces  it  when  called  upon  and 
claims  an  interest  under  it  in  reference  to  the  subject-matter 
of  the  suit.* 


1  West  V.  Davis,  7  East,  362;  Car- 
roll V.  Peake,  1  Pet  18,  23. 

2  Rex  V.  Watson,  2  Stark.  129. 
'Noden  v.  Murray,  3  Camp.  224;  1 

Whart  Ev.,  §  92. 

*  Heckhart  v.  Haine,  6  Bin.  16 ;  1 
Whart  Ev.,  §  72a 

*  Gillies  V.  Smither,  2  Stark.  528. 
«Cronk  v.  Frith,  9  G  &  P.  197. 

^  Story  V.  Lovett^  1  R  D.  Smith,  15a 
15 


8  Call  V.  Dunning,  4  East,  53;  Fox 
V.  Reil,  3  Johns.  477;  Turner  v. 
Green,  2  Cranch,  C.  C.  202. 

^Pearce  v.  Hooper,  3  Taunt  60 
Jackson  v.  Kingsley,  17  Johns.  158 
Rearden  v.  Minter,  5  M.  &  G.  204 
Jackson  v.  Halstead,  5  Cow.  216,  218 
Collins  V.  Boy n ton,  1  Q.  B.  118;  Mc- 
Gregor V.  Wait,  10  Gray,  72, 
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(2)  When  the  person  against  whom  the  docnment  is  sought 
to  be  proved  is  a  public  officer  bound  by  the  law  to  procure 
its  due  execution,  and  who  has  dealt  with  it  as  a  document  dulr 
executed.* 

(3)  When  it  is  a  document  required  by  law  to  be  roistered, 
and  a  certified  copy  would  be  admissible  in  evidence.* 

(4)  Whin  the  instrument  is  not  directly  in  issue,  but  comes 
incidentally  in  question  in  the  course  of  the  trial.' 

(6)  If  the  attesting  witness  denies  or  does  not  recollect  the 
execution  of  the  document,  its  execution  may  be  proved  by 
other  evidence.* 

Whenever  a  statute  authorizes  the  acknowledgment  of  an 
instrument,  providing  at  the  same  time  that  such  instrument 
shall  be  admissible  in  evidence  on  proof  of  its  acknowledg-- 
ment,  then,  if  the  conditions  required  by  the  statute  as  pre- 
requisites of  the  acknowledging  appear  from  the  record  to 
have  been  observed,  it  is  not  necessary  to  call  the  attesting 
witnesses,  but  each  instrument  may  be  put  in  evidence  after 
the  acknowledgment  required  by  the  statutes,  either  by  force 
of  the  statutes  or  at  common  law,  by  proving  the  execution.* 

§  3.  Proof  of  docnment  when  modern. —  With  regard  to 
the  proof  of  documents,  it  is  to  be  noted  that  the  proof  required 
of  a  particular  document  may  vary  to  some  extent  according 
to  the  purpose  for  which  it  is  tendered.  For  instance,  in  order 
to  prove  a  deed  of  grant  containing  certain  recitals,  it  will  be 
necessary,  if  it  is  tendered  in  evidence  to  establish  the  grant, 
to  prove  that  it  was  duly  signed,  sealed  and  delivered;  whereas 
if  it  were  tendered  only  to  prove  some  fact  admitted  in  the 
recitals,  it  will  not  be  absolutely  necessary  to  prove  any  of 
these  conditions,  if  it  can  be  shown  that  the  recitals  were  in- 
serted or  adopted  by  the  party  against  whom  they  are  tend- 
ered.   But  in  the  latter  case  it  is  not  really  relied  on  as  a  deed. 


'Plumer  v.  Brisco,  11  Q.  B.  46; 
Bailey  v.  BidweH,  13  M.  &  W.  78. 

2 1  Greenl.  Ev.,  §  571 ;  Knox  v.  Sil- 
loway,  1  Fairf.  (Me.)  201,  216;  Scan- 
Ian  V.  Wright,  13  Pick.  523;  Burg- 
hart  V.  Turner,  12  id.  534;  Kelsey  v. 
Hammer,  18  Conn.  811. 

81  Greenl.  Ev.,  §  573;  Curtis  v. 
Belknap,  21  Vt  433;  Ayers  v.  Hewitt^ 


19  Me.  281;  Fairfax  ▼.  Fairfax,  2 
Cranch,  C.  C.  25. 

*  Talbot  V.  Hodson,  7  Tenn.  251; 
Hooker  v.  Bowles,  2  Blackf.  90;  Hall 
V.  Phelps,  2  Johna  451 ;  Whitaker  v. 
Salisbury,  15  Pick.  534. 

5  Houghton  V.  Jones,  1  WaU.  702, 
700 ;  also,  1  Whart  Ey.,  §  740. 


BEST  AND  SECONDARY  EVIDENOE.  227 

This  distinction  between  a  document  tendered  as  an  operative 
instrument  and  the  same  document  used  merely  as  a  medium 
of  proof  of  some  fact  refefred  to  in  it  must  be  borne  in  mind 
throughout.  The  posting  of  letters  may  be  proved  by  entries 
raad^  by  deceased  clerks  in  the  course  of  their  dut}";^  and  the 
copy  of  a  document,  the  original  of  which  is  withheld  by  the 
other  side,  may  be  proved  in  like  manner.^  An  attesting 
witness  may  refresh  his  memory  as  to  the  execution  of  a  deed 
which  he  is  called  to  prove  by  inspecting  his  signature  to  the 
attestation  clause.*  In  like  manner  there  are  many  facts  con- 
nected with  the  proof  of  documents  as  to  which  judicial  notice 
and  presumptions  are  applicable.  If  the  genuineness  of  a  deed 
or  will  is  impeached  on  the  ground  of  forgery  or  fraud,  and  it 
is  alleged  that  deceased  attesting  witnesses  were  accomplices 
therein,  evidence  is  admissible  of  their  good  character.  So 
proof  of  the  execution  of  a  document  by  mere  proof  of  the 
handwriting  of  a  deceased  attesting  witness  involves  a  special 
exception  to  the  general  rule  against  hearsay.  Another  im- 
portant exception  is  admitted  in  the  case  of  wills.  "Wherever 
there  is  a  question  as  to  the  validity  of  a  will,*  or  as  to  the  date 
of  an  erasure  or  interlineation,*  or  as  to  the  contents  of  a  will 
that  has  been  lost  or  destroyed,  declarations  made  by  the  tes- 
tator are  admissible  to  prove  these  facts.^ 

§  4.  Proof  by  ordinary  witnesses. —  The  ordinary  mode  by 
which  a  person  authenticates  any  document  as  being  his  own 
act  or  communication  is  by  writing  at  the  foot  of  it  his  own 
name,  called  his  signature.  But  save  where  it  is  so  prescribed 
by  statute,  this  is  not  the  sole  mode  of  authentication  or  sig- 
nature. It  has  been  held  that  a  printed  bill-head  containing  a 
man^s  name  may  be  a  good  memorandum  signed  by  him,  within 
the  meaning  of  the  statute  of  frauds,  if  he  writes  the  body  of 
the  memorandum  beneath  it.*^  Handwriting  or  signature  is 
ordinarily  proved  in  one  of  the  following  ways :  ®    The  best 

iHagedom  v.  Reid,  3  Camp.  377.  «  Johnson  v.  Syford,  L.  R  1  P.  D. 

2Pritt  V.  Fairclough,  3  Camp.  305.  547. 

3  Maugham  v.  Hubbard,  S  B.  &  C.  ^  Saunderson  v.  Jackson,  2  R  &  P. 

14,  16.  238;  Schneider  v.  Norris,  2  M.  &  a 

*  Doe  V.  Allen,  8  T.  R  147 ;  Ellis  v.  286 ;  Tourret  v.  Cripps,  48  L.  J.  Ch. 

Hardy,  1  Moo.  &  Rob.  525.  567. 

» In  the  Goods  of  Sykes,  L.  R  3  P.  »  Doe  v.  Suckermore,  5  A.  &  E.  703, 

&  D.  26 ;  Dench  v.  Dench,  2  P.  &  D.  60.  730,  781. 
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evidence  of  all,  assuming  of  course  that  the  witness  is  not  un- 
friendly, is  to  call  either  the  person  who  wrote  it  or  some  per- 
son who  saw  him  write  it,  and  so  prove  the  fact  by  direct  evi- 
dence.    Secondly,  when  such  evidence  is  not  available,  some 
witness  must  be  called  who  can  swear  to  the  identity  of  the 
handwriting  from  his  previous  knowledge  of  other  handwrit- 
ing of  the  same  person.     That  knowledge  may  have  been  ac- 
quired by  seeing  the  person  write,  in  which  case  it  will  be 
stronger  or  weaker  according  to  the  number  of  times  and  the 
periods  and  other  circumstances  under  which  the  witness  has 
seen  him  write;  but  it  will  be  suBBcient  knowledge  to  admit 
the  evidence  of  the  witness  (however  little  weight  may  be  at- 
tached to  it  in  such  cases),  even  if  he  has  seen  him  write  but 
once,  and  then  merely  sign  his  name.^     Or  the  knowledge  may 
have  been  acquired  by  the  witness  having  seen  letters  or  other 
documents  which  purported  to  be  the  handwriting  of  the  per- 
son in  question,  and  having  afterwards  communicated  person- 
ally with  that  person  upon  the  contents  of  those  letters  or 
documents,  or  having  otherwise  acted  upon  them  by  written 
answers,  producing  further  correspondence  or  acquiescence  by 
the  person  in  some  matter  to  which  they  relate,  or  by  the  wit- 
ness transacting  with  such  person  some  business  to  which  they 
relate,  or  by  any  other  mode  of  communication  between  the 
witness  and  such  person  which  would  in  the  ordinary  course 
of  the  transactions  of  life  induce  a  reasonable  presumption 
that  the  letters  or  documents  were  the  handwriting  of  such 
person.^    And,  of  course,  evidence  of  the  identity  of  the  writer 
must  be  added  aliunde,  if  the  witness  be  not  personally  ac- 
quainted with  him.'    The  proof  of  handwriting  always  in- 
volves, of  course,  the  identification  of  the  writer.     But  it  some- 
times happens  that  the  handwriting  or  signature  of  a  document 
cannot  be  identified  in  any  of  these  ways  as  that  of  the  person 
who  is  alleged  to  have  written  or  signed  it,  but  only  as  that  of 
some  person  of  the  same  name,  so  that  some  further  evidence 
is  necessary  to  establish  personal  identity.     The  mere  identity 
of  the  name  of  the  person  proved  to  have  written  or  sigtied 

iCarreHs  v.  Alexander,  4  Esp.  37;  &  K  90;  Tharpe  v.  Cisburne,  2(X& 

PoweU  V.  Ford,  2  St  164;  Lewis  v.  P.  21. 
Sapio,  M  &  M.  89.  3  Doe  v.  Suckermore^  5  A.  &  £L  70di 

2  B.  N.  P.  236 ;  Carey  v.  Pitt,  Peake,  731. 
Add.  Cas.  130 ;  Harrington  v.  Fry,  R. 
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the  document  and  of  the  person  sought  to  be  charged  with  it 
will  frequently  he  prima  facie  evidence  of  their  identity,  unless 
the  name  happens  to  be  a  very  common  one.^  If,  however,  a 
doubt  is  fairly  thrown  on  the  correctness  of  this  inference, 
some  further  evidence  of  identity  is  necessary.  The  nature  of 
this  will  depend  upon  circumstances ;  thus,  evidence  may  be 
given  of  the  presence  of  the  person  to  whom  the  document  is 
attributed  at  the  time  and  place  when  it  was  executed,  or  of 
identity  not  only  of  name,  but  also  of  address  or  occupation,^ 
or  of  some  acknowledgment  of  the  document  by  the  person 
charged  with  it. 

Sealing  is  ordinarily  proved  in  one  of  the  following  ways : 
The  party  may  call  a  witness  who  saw  the  seal  actually  affixed 
or  impressed  at  the  time  of  signature,  or,  if  it  was  then  already 
affixed  or  impressed,  saw  it  acknowledged  by  the  person  who 
signed  the  document.  The  sealing  may  also  be  inferred  from 
the  fact  that  the  person  alleged  to  have  sealed  it  is  proved  to 
have  signed  the  instrument  at  a  time  when  it  contained  a  dec- 
laration that  the  seal  opposite  to  the  signature  is  his  seal.' 
This  inference  may  be  drawn  notwithstanding  the  absence  of 
any  apparent  impression  or  seal.*  If  the  document  still  bears 
the  seal,  its  due  sealing  may  also  be  inferred  from  the  mere 
proof  of  the  signature  standing  against  it.' 

Delivery  is  ordinarily  proved  in  one  of  the  following  ways : 
The  best  way  is  to'call  some  witness  who  can  prove  either  that  he 
delivered  the  thing  himself  or  that  he  saw  it  delivered  by  the 
person  who  did.  ■  In  the  case  of  a  letter  or  other  document  deliv- 
ered by  band,  the  messenger  may  be  called  to  prove  its  delivery 
at  the  time,  in  the  mode,  and  to  the  person  alleged ;  or  if  he 
cannot  be  called,  his  delivery  of  it  may  be  proved  in  some  other 
way,  as  by  a  witness  who  saw  him  deliver  the  document  in 
question ;  or  in  the  case  of  the  messenger's  death,  by  some  ad- 
missible entry  made  by  him  in  his  books.  If  the  letter  was 
sent  by  post,  the  person  who  posted  it  should  be  called  to  prove 
that  fact.    But  it  is  not  enough  for  the  sender's  clerk  to  say 

1  Jones  V.  Jones,  9  M.  &  W.  75;  » Talbot  v.  Hodson,  7  Taunt  251. 

Sewell  V.  Evans,  4  Q.  B.  626 ;  Hamber  <  Re  Sandilands,  Ll  R.  6  C.  P.  411. 

▼.  Roberts,  7  C.  B.  861.  sGrellier  v.  Neale,  Peake,  147;  Fas- 

'Whitelocke  v.  Musgrove,  1  Cr.  &  sett  v.  Brown,  id.  23. 
M.  511,  522;  Greenshields  v.  Craw- 
ford, 9  M.  &  W.  8U 
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that  the  letter  was  sent  by  post  on  a  particular  day,  if  he  has 
no  recollection  whether  it  was  put  in  the  post  by  himself  or 
another  clerk  ;^  nor  for  the  sender  to  prove  that  it  was  the 
regular  usage  of  his  office  that  letters  for  the  post  were  always 
deposited  on  a  particular  table  from  which  they  were  carried 
by  a  porter  in  his  employ  to  the  postoffice,  and  that  in  the 
particular  case  the  letter  was  so  put  on  the  table,  unless  he 
also  calls  witnesses  to  prove  that  in  this  instance  the  porter 
took  the  letters  from  the  table  to  the  post ;  for  the  court  will 
not  presume  that  the  course  of  business  in  a  private  office  has 
the  regularity  of  a  public  department;^  but  if  the  porter  is 
called,  the  mere  fact  that  he  has  no  recollection  of  the  particu- 
lar letter  in  question  will  not  exclude  his  evidence  if  he  can 
swear  that  he  invariably  carried  to  the  postoffice  all  the  letters 
found  upon  the  table  on  which  the  particular  letter  is  proved 
to  have  been  placed.' 

When  a  letter  has  once  been  proved  in  one  of  these  ways  to 
have  been  duly  posted,  it  will  be  presumed,  till  the  contrary  is 
shown,  that  it  was  duly  delivered  in  accordance  with  the  ordi- 
nary course  of  business  in  the  postoffice.  Where  the  date  of 
the  posting  of  the  letter  cannot  be  accurately  proved,  the  time 
of  its  delivery  may  h^  prima  faci^  inferred  from  the  post-mark 
of  the  envelope  in  which  it  is  proved  to  have  been  contained, 
as  a  post-mark  is  generally  prima  facie  evidence  not  only  of 
the  existence  of  the  letter  at  the  date  signified  bj'^  the  mark,* 
but  also  of  its  delivery  according  to  the  ordinary  course  of 
business  of  the  postoffice  to  the  person  to  whom  it  was  ad- 
dressed ;  *  but  in  one  case  it  was  held  that  some  evidence  was 
requisite  that  the  post-mark  was  genuine;^  and  in  any  case 
where  doubt  is  thrown  upon  it,  it  seems  that  some  evidence 
should  be  given  by  some  person  who  is  acquainted  with  it.^ 

Where  by  statute  attestation  is  requisite  to  the  validity  of 
a  document,  its  execution  must  still  (unless  special  provision 
is  made  to  the  contrary)  be  proved,  in  accordance  with  the 
old  common-law  rule,  by  or  through  the  attesting  witnesses. 

• 

1  Hawkes  v.  Salter,  4  Bing.  715.  ^  Archangelo  t.  Thompson,  2  Camp. 

2  Hetherington  v.  Kemp,  4  Camp.    620 ;  Kent  v.  Lowen,  1  id.  177. 

19a  6R.    T.    Watson,    1    Camp.    215; 

3  Id.  Fletcher  v.  BraddyJl,  3  St  64. 
«  Fletcher  v.  Braddyll,  3  St  64.  ?  Abbey  v.  Lill,  5  Bing.  299. 
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Where,  on  the  other  hand,  the  attestation  is  merely  voluntary, 
the  party  adducing  the  document  in  evidence  has  the  option 
of  proving  it  either  by  means  of  the  attesting  witnesses,  or  by 
ordinary  witnesses,  or  by  notice  to^dmit  in  cases  where  that 
process  is  applicable. 

The  proof  of  a  document  by  means  of  attesting  witnesses  is 
governed  by  the  same  rules  whether  the  attestation  was  com- 
pulsory or  not,  and  is  as  follows:  Although  two  or  more  attest- 
ing witnesses  may  be  necessary  to  the  valid  execution  of  a 
document,  it  is  in  law  sufficient  to  call  one  alone,  provided 
that  he  can  testify  to  the  observance  of  all  the  requisite  for- 
malities.^ The  witness  should  be  able  to  prove  that  he  saw 
the  document  duly  executed  by  the  party  by  whom  it  purports 
to  have  been  executed;  and  for  this  purpose  he  may  refresh 
his  memory  by  inspecting  his  signature.^  Where  an  attesting 
witness  is  proved  to  be  dead,''  or  out  of  the  jurisdiction  of  the 
court,^  or  insane,^  or  is  missing  and  cannot  after  diligent  in- 
quiry be  found,'  or  is  incompetent  to  testify  in  the  particular 
proceedings  by  reason  of  interest,''  it  will  be  sufficient  to  prove 
his  handwriting.  But  this  must  be  taken  subject  to  this  quali- 
fication: that  such  evidence  of  his  handwritino;  can  onlv  be 
given  where  no  other  attesting  witness  can  be  produced.^  The 
handwriting  of  the  witness  thus  proved,  the  attestation  clause 
becomes  evidence  of  everything  that  is  stated  in  it,  as  that  the 
document  was  duly  signed,  sealed  and  delivered  in  the  pres- 
ence of  the  attesting  witnesses  by  the  party  who  purports  to 
have  so  signed,  sealed  and  delivered  it.^  But  if  an  attesting 
witness  when  called,  or  the  attestation  clause  (in  case  of  his 
death),  does  not  identify  the  person  who  executed  the  docu- 
ment with  the  particular  person  of  the  same  name  who  is  al- 
leged by  the  party  tendering  the  document  to  have  executed 

1  Wright  v.  Doe,  1  A.  A;  R  8,  23 ;  Clubb  v.  Edwards,  2  Moo.  &  Rob.  300 ; 
Fofster  v.  Foreter,  33  L.  J.  (P.  M.  &  D.)  In  re  Mair*8  Estate,  42  L.  J.  Ch.  882. 
lia  .5  Currie  v.  Child,  3  Camp.  283. 

2  Maugham  v.  Hubbard,  8  R&  C  6  Crosby  v.  Percy,  1  TaunL  364; 
14, 16;  Whitelock  v.  Musgrave,  1  C.    Burt  v.  Walker,  4  B.  &  A.  697. 

&  M.  511,  519.  7  Cunliflfe  v.  Sefton.  2  East,  18a 

>  Barnes  V.  Trompowsky,  7  T.  R  265,  sphin.  Ev.  (10th  ed.),  1852,  vol.  1, 

266;  Prince  V.  Blackburn.  2  East,  250;  p.  432;  Wright  v.  Doe,  1  Ad.Vfe  E.  S, 

Adam  v.  Kerr,  1  B.  &  P.  360.  »  Milward  v.  Temple,  1  Camp.  375; 

^Barnes  V.  Tronipowsky,  7T.  R265,  Whitelock  v.  Mubgrove,  1  C.  &  M. 

266 ;  Prince  v.  Blackburn,  2  East,  250 ;  511,  518,  519. 
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it,  some  evidence  of  identity  must,  of  course,  be  given.^  If  the 
genuineness  of  an  attested  document  is  impeached  on  the 
ground  of  forgery  or  fraud,  and  it  is  alleged  that  deceased  at- 
testing witnesses  were  accomplices  therein,  evidence  is  admis- 
sible of  their  good  character.* 

§5.  Proof  of  document  when  ancient. —  The  general  rule 
is  that  an  ancient  document  proves  itself;'  or,  in  other  words, 
it  is  presumed  that  it  was  written,  signed,  sealed,  delivered  or 
attested,  as  the  case  may  be,  by  the  persons,  in  the  mode  and 
at  the  tinie  and  place  that  it  purports  to  have  been,  provided 
always  that  it  is  produced  from  proper  custody  and  that  the 
appearance  of  it  when  inspected  is  not  inconsistent  with  its 
authenticity.*  But  inasmuch  as  the  proof  of  a  document  al- 
ways involves  the  identification  of  the  parties  to  it,  the  rule 
must  be  understood  subject  to  this :  that  if  an  ancient  docu- 
ment does  not  itself  state  or  otherwise  identify  the  names  or 
characters  of  the  parties  to  it,  some  sort  of  evidence  will  bo 
necessary  before  it  will  be  admissible.  On  these  conditions 
being  fulfilled  an  ancient  document  becomes  admissible  in  evi- 
dence, although  its  whole  effect  may  be  afterwards  displaced 
by  other  evidence  adduced  to  show  that  it  was  canceled  after 
execution,  or  that.it  never  was  in  fact  duly  executed,  or  even 
that  it  was  a  forgery.  In  the  case  of  a  will  the  period  of  thirty 
years  is  reckoned,  not  from  the  testator's  death,  but  from  the 
date  of  execution  of  the  instrument;'^  and  the  fact  that  the  evi- 
dence thus  dispensed  with  could  in  fact  be  adduced,  as  where, 
for  instance,  the  attesting  witnesses  are  still  living,  does  not 
preclude  the  operation  of  the  rule.^ 

§  6.  Custody. — This  condition  of  admissibility  must  be  proved 
by  some  evidence.''  Proper  custody  does  not  necessarily  mean 
the  most  appropriate  custody,  the  custody  of  the  person  en- 
titled in  law  to  hold  the  document,  but  either  that  or  any  other 
custody  which  in  the  circumstances  of  the  case  appears  to  the 
court  to  be  consistent  with  its  genuineness.^ 

1  Whitelock  v.  Musgrove,  1  C.  &  M.        *  Meath  v.  Winchester,  3  Bing.  N.  C. 

511,  518,  519.  183,  200. 

a  Doe  v.  Stephenson,  3   Esp.  284;       «Doe  v.  Wolley,  8  R  &  C.  23. 
Doe  v.  Walker,  4  id  50;  Durham  v.        ^Doe  v.  Burdette,  4  A.  &  R  1,  19. 
Beaumont  1  Camp.  207,  210;  Provis        '^Earl  v.  Lewig,  4  Eep.  1;  Evans  v. 

V.  Reed,  5  Bing.  N.  C.  435.  Rees,  10  A.  &  E  151. 

«  Doe  V.  Burdette,  4  A.  &  E.  1,  19.  8  Doe  v.  Phillips,  8  Q.  R  158;  Doe  v. 

Keeling,  11  Q.  R  884. 


BEST  AND  SEOONDART   EVIDENCE. 


233 


§  7.  Apparent  regularity. —  If  there  is  anything  on  the  face 
of  the  document  inconsistent  with  its  authenticity  it  will  be 
inadmissible,  unless  evidence  can  be  adduced  to  explain  the 
matter  and  remove  the  doubt. 

§8.  Vf hat  instruments  must  be  produced.— 'It  has  been 
held  that  secondary  evidence  is  not  admissible  to  take  the  place 
of  warrants,'  executions,*  returns  on  executions,^  bills  of  sale,* 
maps,*  letters,^  an  order  of  court,"  the  filing  of  an  intention  to 
become  a  citizen,®  the  proceedings  of  the  legislature,  and  the 
contents  of  a  bill  introduced  therein,®  the  action  of  a  highway 
commissioner  in  reference  to  building  a  bridge,'®  and  any  and 
all  writings  the  contents  of  which  are  material  to  the  issue." 
Certified  copies  of  maps  from  a  public  office  are  not  admissible 
in  evidence  to  locate  a  disputed  boundary,  in  the  absence  of 
any  evidence  rendering  the  original  admissible  or  of  any  stat- 
ute requiring  such  maps  to  be  filed  in  such  oflBce.'* 

§  9.  Admissions  of  party  in  place  of  writing.— While  in 
New  York  it  has  been  held  that  the  admissions  of  a  party  to 
the  record  can  only  be  resorted  to  as  evidence  where  direct 
parol  testimony  of  the  facts  thus  sought  to  be  proved  would  be 
admissible,  and  consequently  that  they  cannot  be  received  for 
the  purpose  of  proving  matters  of  record,  nor  the  contents  of 
a  written  instrument,  except  in  those  cases  where  ground  has 
been  laid  for  the  reception  of  secondary  evidence,"  the  general 
rule  seems  to  be  that  parol  admissions  of  a  party  to  the  record, 
and  his  acts  amounting  to  admissions,  are  received  as  primary 
evidence,  although  they  relate  to  the  contents  of  a  deed  or 
other  instrument  which  are  directly  in  issue; "  and  no  founda- 
tion need  be  laid  for  proof  of  the  admissions  of  a  party  against 
his  own  interest.'* 


1  State  V.  Atherton,  16  N.  R  203. 

^Sweetser  v.  Drove,  19  Ala.  255. 

»McDade  v.  Mead.  18  Ala.  214. 

^  Yarborough  v.  Hudson,  19  Ala.  653. 

5  Pool  V.  Myers,  21  Miss.  466. 

« Halcombe  v.  State,  28  Ga  66. 

TStillman  v.  Palis,  23  III.  App.  408; 
Bob  T.  Letsher,  30  Ma  App.  43. 

8  Bode  V.  Trimmer,  82  Cal.  5ia 

*Sackrider  v.  Saginaw  County  Su- 
pervisors, 79  Mich.  59. 

Instate  ex  rel.  Greenwood  v.  Board 
of  Supervisors,  125  IlL  334. 


i^Beaudeau  v.  Cape  Girardeau,  71 
Ma  892 ;  Thayer  v.  Boyd,  81  Neb.  682 ; 
Belcher  v.  Farren,  89  Cal.  73;  Bowick 
V.  Miller,  21  Oreg.  25;  Cox  v.  Ward, 
107  N.  C.  507. 

12  Donohue  v.  Whitney,  183  N.  Y. 
178,  44  N.  Y.  State  Rep.  50a 

13  Man  V.  Show,  56  Hun,  647, 32  N.  Y. 
State  Rep.  356. 

1*  Loom  is  V.  Woodham,  8  Gray 
(Mass.),  557. 

15  Hunter  v.  Gibbs,  79  Wia  70 ;  Bart- 
lett  V.  Cheesebrough,  32  Neb.  389; 
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§  10.  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,*  states  the  rule  to  be,  that  "  when  a  statement 
made  in  any  public  document,  register  or  record,  judicial  or 
otherwise,  or  in  any  pleading  or  deposition  kept  therewith, 
is  in  issue,  or  is  relevant  to  the  issue  in  any  proceeding,  the 
fact  that  that  statement  is  contained  in  that  document  may 
be  proved.  The  contents  of  any  public  document  may  be 
proved  by  producing  the  document  itself  for  inspection  from 
proper  custody,  and  identifying  it  as  being  what  it  professes 
to  be."  2 

§  11.  Examined  copies. —  The  contents  of  any  public  docu- 
ment whatever  may  in  all  cases  be  proved  by  an  examined 
copy.  An  examined  copy  is  a  copy  proved  by  oral  evidence 
to  have  been  examined  with  the  original  and  to  correspond 
therewith.  The  examination  may  be  made  either  by  one  per- 
son reading  both  original  and  the  copy,  or  by  two  persons,  one 
reading  the  original  and  the  other  the  copy,  and  it  is  not  nec- 
essary that  each  should  alternately  read  both.'  The  document 
must  be  in  a  character  and  language  that  the  witness  under- 
stands ;  *  and  he  must  also  have  read  the  whole  of  it.*  The 
seal  of  the  state  proves  itself.®  In  a  modern  case  before  a 
committee  of  privileges  of  the  House  of  Lords,  where,  in  order 
to  prove  a  memorandum  roll  in  the  court  of  exchequer  in 
Dublin,  a  witness  produced  a  copy  of  the  roll,  which  he  said 
he  had  compared  with  the  original  according  to  the  usual  cus- 

Morey  v.  Hoyt,  62  Conn.  542,  47  Alb.  Johns.  514;  Spaulding  v.  Vincent,  24 
L.  J.  310.  Vt  501 ;    Ennis  v.  Smith,  14    How. 
1  Arts.  74,  75,  eta  (U.  S,)  400, 426 ;  United  States  ▼.  Wig- 
^Steplien^sDig.  of  Lawof  Ev.,  art  gins,   14  Pet  834.  346;    Stewart   v. 
74.  Swanzy,  23  Miss.  502 ;  Torbett  v.  Wil- 
«2  Pli.  Ev.  200,  231;  T.  K,  §§  1379.  son,   1  Stew.  &  Port  200;  Allen  v. 
1389;  R  N.  P.  113;  Whitehouse  v.  Thaxter,  IBlackf.  899;  Thompson  v. 
Beckford,  9  Post  471,  480;  1  Greenl.  Stewart,  3  Cona   171;  Warener   v. 
Ev.,  §.:5  91,  508;  1  Whart  Ev.,  §  94;  King's  Mill,  7  Q.  R  (U.  C.)  409;  Sid- 
Dig.  Law  Ev.,  art  75.  don  v.  Hodnett,  22  Fla.  442 ;  Gorm- 

*  Crawford  Peerage  Case,  2  H.  L.  ley  v.  Uthe,  116  111.  643;  Coau  v. 
C.  544,  545.  Flagg,  123  U.  S.  117. 

*  Nelthrop  v.  Johnson,  Clay  t  143,  ^  Robinson  v.  Oilman,  7  Shepl  299 ; 
pi.  259 ;  Church  V.  Hubbart  2  Cranch,  Womack  v.  Dearman,  7  Port  513; 
186;  Buttrick  v.  Allen,  8  Mass.  273;  Williams  v.  Wilkes,  2  Harria  228; 
Packard  v.  Hill.  7  Cowen,  434,  443;  Stanglein  v.  State,  17  Ohio  St  458; 
Gardere   v.  Columbian    Ins.   Ca,  7  Watson  v.  Walker,  23  N.  H.  471,  496. 
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torn  of  the  oflRce, —  the  clerk  in  the  office  holding  the  original 
and  reading  it,  while  the  witness  held  the  copy,  without 
changing  hands, —  and  what  he  heard  the  clerk  read  corre- 
sponded with  what  the  witness  saw  in  the  copy,  the  commit- 
tee held  that  this  practice  was  incorrect;  that  the  witness 
could  not  swear  that  the  document  produced  was  a  close  copy, 
and  therefore  it  could  not  be  received;  that  it  was  important 
it  should  be  known  that  copies  must  be  compared  in  a  different 
manner,  viz.,  by  changing  hands.  The  same  witness  having 
said,  on  producing  a  copy  of  a  statute-roll,  that  besides  com- 
paring it  in  the  usual  way  in  the  office  he  read  it  with  the 
original  himself,  the  document  was  received  as  evidence.^ 

§  12.  General  records  of  the  nation. —  Copies  of  any  books, 
records,  papers  or  documents  in  any  of  the  executive  depart- 
ments or  public  offices  of  the  federal  government,  authenti- 
cated under  the  seals  of  such  departments  or  officers  respect- 
ively, and  certified  by  the  officer  at  the  head  of  such  office  for 
the  time  being,  will  be  admitted  in  evidence  equally  with  the 
original  thereof.^  Production  of  a  certified  copy  is  proof  of 
the  execution  of  the  instrument.'  The  best-evidence  rule  has 
no  application  to  the  case  of  public  writings.  A  properly 
authenticated  copy  is  a  recognized  equivalent  for  the  original 
itself.^  It  seems  that  parol  evidence  is  inadmissible  in  the  ab- 
sence of  evidence  that  the  record,  or  a  copy  thereof,  cannot  be 
obtained.* 

§  13.  Exemplifications. —  An  exemplification  is  a  copy  of  a 
record  set  out  either  under  the  great  seal  or  under  the  seal 

1  Slane  Peerage  Case,  5  CL  &  F.  42.    Smith  y.  Smith,  48  N.  H.  586 ;  Een- 

2  R  &  U.  a,  §§  882-^9a  nedy  v.  Reynolds,  27  Ala.  864 ;  Alex- 
s  Gragg  V.  Learned,  109  Masa  167 ;    ander  t.  Foreman,  7  Ark.  252 ;  Chase 

Eaton  T.  Campbell  7  Pick.  10 ;  Knox  v.  Savage,  55  Me.  543 ;  Piatt  v.  Haner, 

V.  Silloway,  1  Fairf.  201 ;  Webster  v.  27  Mich.  167 ;  Ellis  v.  HuflF,  29  111.  449 ; 

Calden,  55  Me.  165,  171;  Kelsey  v.  Cook  v.  Wood,  1  McCord,  139;  Lyons 

Hanmer,  18  Cona  811 ;  1  Greenl.  Ev.,  v.  Gregory,  8  Hen.  &  Munf.  237 ;  Hilta 

§  573,  n. ;    1  Whart   Ev.,    §  741 ;  4  v.  Colvin,  14  Johns.  182 ;  Smith  v. 

GreenL  Cruise  on  R  P.,  tit  32,  ch.  29,  West  et  al.,  64  Ala.  34;  Stockbridge 

§  1,  n. ;   Tburman    v.   Cameron,    24  v.  West  Stockbridge,  12  Mass.  399 ; 

Wend.  87;  Loomis  v.  Bedel,  11  N.  H.  Simpson  v.  Norton,  45  Me.  281;  Hall 

74  T.  Manchester,  40  N.  H.  410 ;  Burton 

« Crawford  V.  Branch  Bank,  8  Ala.  v.  Driggs,  20  Wall.   125;  Eaton   v. 

79.  Hall,  5  Mete  287. 

»  Cornet  v.  Williams,  20  Wall.  226 ; 
Wynne   v.  Aubuchon,    28   Mo.   80; 
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of  a  court.  A  copy  made  by  an  officer  of  the  court  bound  by 
law  to  make  it  is  equivalent,  in  courts  of  the  same  state,  to 
an  exemplification,  though  it  is  sometimes  called  an  office 
copy.  An  exemplification  is  equivalent  to  the  original  docu- 
ment exemplified.^ 

§  H.  Copies  equivalent  to  exempllflcations.T- A  copy  made 
by  an  officer  of  the  court  who  is  authorized  to  make  it  by  a 
rule  of  the  court,  t|ut  not  required  bj'^  law  to  make  it,  is  re- 
garded as  equivalent  to  an  exemplification  in  the  same  cause 
and  court,  but  in  other  causes  or  courts  it  is  not  admissible 
unless  it  can  be  proved  as  an  examined  copy.' 

§  15.  Certified  copies. — It  is  provided  by  many  statutes  in 
the  different  states  that  various  certificates,  official  and  pub- 
lic documents,  documents   and   proceedings  of  corporations 
and  of  joint-stock  and  other  companies,  and  certified  copies  of 
documents,  by-laws,  entries  in  registers  and  other  books,  shall 
be  receivable  in  evidence  of  certain  particulars  in  courts  of 
justice,  provided  they  are  respectively  authenticated  in  the  man- 
ner prescribed  by  such  statutes.     Whenever,  by  virtue  of  anj" 
such  provision,  any  such  certificate  or  certified  copy  as  afore- 
said is  receivable  in  proof  of  any  particular  in  any  court  of 
justice,  it  is  admissible  as  evidence  if  it  purports  to  be  authen- 
ticated in  the  manner  prescribed  by  law,  without  proof  of  any 
stamp,  seal  or  signature  required  for  its  authentication  or  of 
the  official  character  of  the  person  who  appears  to  have  signed 
it.'    The  edition  of  the  laws  and  treaties  of  the  United  States 
publisljed  by  Little  &  Brown  is  competent  evidence  of  the 
several  public  and  private  acts  of  congress,  and  of  the  several 
treaties  therein  contained,  in  all  the  courts  of  law  and  equity 
and  of  maritime  jurisdiction,  and  in  all  the  tribunals  and  pub- 
lic offices  of  the  United  States  and  of  the  several  states,  without 
an}'^  further  proof  or  authentication  thereof.* 

§  16.  Legislative  acts  of  states  and  territories. —  The  Ke- 
vised  Statutes  of  the  United  States  provide  that  the  acts  of 
the  legislature  of  any  state  or  territory,  or  of  any  country 

11  Whart  Ev.,  §§  107,  104;   Dig.        3  2  Whart   Ev.,  §1§  1313.   1314;   1 
Law  Ev.,  art.  77.  Greenl.  Ev.,  §  200;  BuHen  v.  Arnold. 

2 1  Whart  Ev.,  §  104 ;  Dig.  Law  Ev.,  81  Me.  583;  Ross  v.  Read,  1  Wheat 
art  7a  482;  DIr.  Law  Ev.,  art  7a 

*  R.  S.  u.  a.  g  90a 
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subject  to  the  jurisdiction  of  the  United  States,  shall  be  au- 
thenticated by  having  the  seals  of  such  state,  territory  or 
country  aflSxed  thereto;  but  this  provision  does  not  exclude 
any  other  method  of  proof  allowed  by  the  state  law,  or  ad- 
mitted by  the  court  where  the  same  may  be  offered  in  evi- 
dence.* 

§  17.  Becords  and  Judicial  proceedings  of  state  courts^ 
etc. —  The  Revised  Statutes  of  the  United  States  provide  that 
the  records  and  judicial  proceedings  of  the  courts  of  any  state 
or  territory,  or  of  any  country  subject  to  the  jurisdiction  of 
the  United  States,  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  the  certificate  of  the  judge,  chief  justice  or  presiding 
magistrate  that  the  said  attestation  is  in  due  form.  And  the 
said  records  and  judicial  proceedings  so  authenticated  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  they  are  taken;  but  this  provision  does 
not  exclude  any  other  method  of  proof  allowed  by  the  state 
law,  or  admitted  by  the  court  where  the  same  may  be  offered 
in  evidence.^ 

§  18.  Public  records  of  state^  etc.,  not  judicial. —  The  Re- 
vised Statutes  of  the  United  States  provide  that  all  records 
and  exemplifications  of  books  which  may  be  kept  in  any  public 
office  of  any  state  or  territory,  or  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  not  appertaining  to  a  court, 
shall  be  proved  or  admitted  in  any  court  or  office  in  any  other 
state  or  territory,  or  in  any  such  country,  by  the  attestation 
of  the  keeper  of  said  records  or  books,  and  the  seal  of  his 
office  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  presiding  justice  of  the  court  of  the  county,  parish  or 
district  in  which  such  office  may  be  kept,  or  of  the  governor 

iRaU.  &,  §905.  State  v.   Clark,  46  La.   Ann.   1409; 

2E.  a  U.  a,  §905;   Turnbull  v.  Neudeck  v.  Grand  Lodge  A.  O.  U.  W., 

Payne,  95  U.  a  418,  422 ;  Re  Juster's  1  Mo.  App.  Rep.  330 ;  Sargent  v.  Evan- 

SuccesBion,  47  La.  Ann.  820;  Com.  v.  ston,  154  111.  268;  Schaeffer  v.  Wun- 

Hayden,  163  Mas&  453;  Byers  v.  Wal-  derle,  154  id.  577;  Rives  v.  Lamar,  94 

lace,  87  Tex.  513 ;  People  v.  Raines,  20  Ga.  186 ;  Carr  v.  Fife,  156  U.  a  494 ; 

Ck)la  489;  People  v.  McKane,  143  N.  Comstock  v.  Cameron,  41  Neb.  814. 
Y.  455 ;  King  ▼.  Johnson,  44  Ga.  665 ; 
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or  secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal 
of  the  state  or  territory  or  country,  that  the  said  attestation 
is  in  due  form  and  by  the  proper  officers.  If  the  said  certifi- 
cate is  given  by  the  presiding  justice  of  a  court,  it  shall  be 
further  authenticated  by  the  clerk  or  prothonotary  of  said 
court,  who  shall  certify,  under  his  hand  and  the  seal  of  his 
office,  that  the  said  presiding  justice  is  duly  commissioned  and 
qualified,  or,  if  given  by  such  governor,  secretary  of  state, 
chancellor  or  keeper  of  the  great  seal,  it  shall  be  under  the 
great  seal  of  the  state  or  territory  or  country  aforesaid  ia 
which  it  is  made.  And  the  said  records  and  exemplifications 
so  authenticated  shall  have  such  faith  and  credit  given  to  them 
in  every  court  and  office  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  and  offices  of  the  state,  territory 
or  country  as  aforesaid  from  which  they  are  taken ;  but  this 
provision  does  not  exclude  any  other  method  of  proof  allowed 
by  the  state  law,  or  admitted  by  the  court  where  the  same 
may  be  offered  in  evidence.^ 

§  19.  Foreign  acts  of  state.  Judgments^  etc.—  Foreign 
laws,  acts  of  a  state  and  judgments  may  be  authenticated  by 
an  exemplification  of  a  copy  under  the  great  seal  of  the  state, 
or  by  a  copy  proved  to  be  a  true  copy  by  a  witness  who  has 
examined  and  compared  it  with  the  original,  or  by  a  certificate 
of  an  officer  properly  authorized  by  law  to  give  the  copy,  which 
certificate  must  itself  also  be  authenticated.* 

§  20.  Foreign  and  interstate  laws. —  The  law  of  one  state 
of  the  Union  must  be  proved  in  the  courts  of  another  as  a  for- 
eign law.'  But  a  printed  volume  purporting  to  contain  the 
law  of  a  sister  state  is  prima  facie  evidence  of  the  law  of 
such  state.*    The  text  of  a  foreign  law  is  a  fact  provable  by 

1 R.  &  U.  &,  §  900.  «  Hempstead  v.  Reed,  6  Conn.  4S0 ; 

2  Ennia  v.  Smith,  14  How.  (U.  S.)  Packard  v.  Hill,  2  Wend.  411 ;  Van 

400,    426;    Church    v.    Hubbart»    2  Buskirk  v.  Mulock,  3  Harr.  (N.  J.)  185 ; 

Cranch,  187,  237 ;  United  States    v.  Grant  v.  Coal  Co.,  80  Pa  St  20a 

Wiggins,    14  PeL  334,   346 ;   United  <  1  Greenl.  Ev.,  §  489,  n.  3,  ix  544 ; 

States  V.Rodman,   15  id.   130,   137;  Thompson  v.  Musser,  1  Dall  458, 463 ; 

Stein  V.   Bowman,   13  id.  209,  218;  Mullen  v.  Morris,  2  Barr,  85;  Merri- 

Watson  V.  Walker,  23  N.  H.  471, 496;  field  v.  Robbins,  8  Gray,  150;  State 

Buttrick  v.  Allen,  8  Masa  273 ;  Spauld-  v.  Stade,  1  D.  Chipt   303 ;  Taylor  t. 

ingv.  Vincent,  24  Vt  501,  504;  Dela-  Bank  of   Illinois,    7  Mon.  576,  535; 

field  V.  Hand,  3  Johns.  310, 318 ;  Pack-  Taylor   v.    Bank   of  Alexandria,    5 

ard  V.  Hill,  7  Cowen,  434,  443.  Leigh,  471 ;  Clarke  ▼.  Bank  of  Mis- 
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exemplification  of  a  copy  under  the  great  seal  of  the  state,  or 
by  a  copy  examined  and  compared  by  a  witness,  or  by  a  copy 
duly  certified  by  the  proper  oflBcer  thereto  authorized,  and 
authenticated.^  State  papers,  so  called,  and  the  documents 
therein  contained,  are  provable  by  printed  copy.*  Acts  of 
state  require  no  proof.  Courts  will  take  judicial  cognizance 
of  the  form  of  government  under  which  they  are  situated, — 
its  agents,  its  official  seals  and  transactions,  and  the  official 
seals  of  all  foreign  nations  recognized  by  national  authority.' 
§  21.  Secondary  evidence  —  What  is. —  Secondary  evidence 
consists  of  examined  copies,  certified  copies,  exemplifications, 
oflBce  copies,  oral  accounts  of  the  contents  of  a  document 
given  by  some  person  who  has  himself  seen  it,  counterparts 
of  documents  as  against  the  parties  who  did  not  execute 
them,  and  all  copies  made  from  the  original  and  proved  to  be 
correct.*  Secondary  evidence  must  be  legitimate  evidence,  in- 
ferior to  the  primary  solely  in  respect  of  its  derivative  charac- 
ter. Thus,  the  copy  of  a  copy  of  a  destroyed  or  lost  docu- 
ment is  not  receivable  in  evidence,  even  though,  as  it  seems, 
the  absence  of  the  first  copy  has  been  satisfactorily  ex- 
plained.* There  are  no  degrees  of  secondary  evidence.*  A 
party  entitled  to  resort  to  this  mode  of  proof  may  use  any 
form  of  it ;  his  not  adducing,  or  even  wilfully  withholding,  some 
other  likeh''  to  be  more  satisfactory  is  only  matter  of  ob- 
servation for  the  jury.  Thus,  the  evidence  of  a  witness  that 
he  has   read  a  destroyed  or  lost  document  is    receivable. 


sissippi,  5  Eng.  516 :  Hale  v.  Ross.  Pen- 
nington, 591 ;  Emery  v.  Berry,  8  Fost 
473;  Inge  v.  Murphy,  10  Ala  885; 
Martin  V.  Payne,  11  Tex.  292;  Roth- 
rock  V.  Perkinson,  61  Ind.  39 ;  White- 
house  V.  Bickford,  9  Fost  471,  480 ; 
McLean  v.  McDonneU,  1  Q.  B.  (U.  C.) 
13 ;  1  GreenL  Ev.,  g§  91,  508 ;  1  Whart 
Ev.,  §  94. 

1  Church  V.  Hubbart,  2  Cranch.  187, 
238 ;  Lincoln  v.  Battelle.  6  Wend.  475 ; 
Ennis  v.  Smith,  14  How.  400 ;  The 
Pawashick,  2  Lowell,  142. 

^Kixon  V.  Porter,  34  Miss.  697 
Duvillet  V.  Blan  chard,  14  La.  Ann.  97 
Bryan  v.  Forsyth,  19  How.  (U.  S.)  334 
Oilman  v.  Riopelle,  18  Mich.  145. 


8  Womack  v.  Dear  man,  7  Port  513 ; 
Story,  Confl.  of  Laws,  §  643;  Robin- 
son V.  Oilman,  7  ShepL  299 ;  Colt  v. 
Milliken,  1  Denio,  876. 

*  Stephen's  Dig.  of  Law  of  Ev.,  art 
70 :  1  Whart  Ev.,  §  740. 

SReev  V.  Long,  Holt,  286;  Anon., 
Skin.  174;  Liebman  v.  Pooley,  1 
Stark.  167 ;  Everingham  v.  Roundell, 
2  Moo.  &  R  138 ;  Gilb.  Ev.  9  (4th  ed.) ; 
Winn  v.  Patterson,  9  Pet  663.  Contra, 
Goodrich  v.  Weston,  102  Mass.  862. 

6  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W. 
102 ;  Hall  v.  Ball,  3  Scott,  N.  R  577 ; 
Brown  v.  Woodman,  6  Car.  &  P.  206* 
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although  a  copy  or  abstract  of  it  is  in  existence,  and  perhaps 
even  in  court.  As  soon  as  you  have  accounted  for  the 
original  document  you  may  then  give  secondary  evidence 
of  its  contents.  Parol  evidence  may  then  be  tendered,  if  it 
does  not  appear  from  the  nature  of  such  evidence  that  there 
is  any  attested  copy  or  better  species  of  secondary  evidence 
behind.  We  know  nothino^  but  of  the  deed  which  is  accounted 
for,  and  therefore  the  parol  evidence  is  in  itself  unobjection- 
able. Does  it  then  become  inadmissible  if  it  be  shown  from 
other  sources  that  a  more  satisfactory  species  of  secondary 
evidence  exists?  I  think  it  does  not ;  and  I  have  always  under- 
stood the  rule  to  be,  that  when  a  party  is  entitled  to  give 
secondary  evidence  at  all,  he  may  give  any  species  of  second- 
ary evidence  within  his  power. 

§  22.  Secondary  evidence  admissible  wlien.—  Parol  proof 
of  the  contents  of  written  instruments  may  be  given  upon  the 
proof  of  their  loss  from  whatever  cause,  whether  by  inevitable 
accident  or  mere  carelessness,  or  the  voluntary  act  of  the  party, 
provided  proof  is  first  made  that  diligent  but  unavailing  search 
has  been  made  for  them  in  the  places  where  they  would  bo 
most  likely  to  be  found,  and  the  evidence  of  loss  and  search  is 
such  as  to  make  it  apparent  that  parol  evidence  is  the  best  evi- 
dence in  the  party's  possession  or  in  his  power  to  produce.' 
The  contents  of  a  paper  voluntarily  destroyed  by  a  party  may, 
after  proof  of  its  destruction,  be  shown  by  parol,^  but  he  must 
repel  every  inference  of  a  fraudulent  design  in  its  destruction.* 
There  are  many  cases  in  which  the  contents  of  paper  writings 
may  be  shown  by  secondary  evidence,  among  which  are  the 
following: 

First.  Where  the  question  arises  on  the  examination  of  a 
witness  on  the  voir  dire} 

Second.  Where  the  papers  are  voluminous,  and  it  is  only 
necessary  to  prove  their  general  results.* 

Third.  Where  there  is  a  strong  presumption  of  law  in  favor 
of  the  existence  of  the  fact  which  the  writing  could  be  used  to 
sustain,  as  the  appointment  of  public  officers.* 

I  Wolf  V.   Mathews,  39  Mo.  App.  2  Adams  v.  Guice.  30  Miss.  39Z 

376 ;'  Ebersole  v.  Rankin,  102  Mo.  488 ;  s  Blake  v.  Fath,  44  111.  303. 

Bounds  V.  Little,  79  Tex.  128;  Con-  <Rex  v.  Gesburn,  5  East,  57. 

neli  V.  Wildes,  152  Mass.  172;  Gillis  »  Meyer  v.  Lefton,  2  Stark.  274. 

V.  Wilmington,  O.  &  K  C.  R  Co.,  108  6  Berry  man  v.  Wise,  4  T.  R.  366L 
N.  C.  441. 
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Fourth.  Where  it  is  in  the  hands  of  the  opposite  party,  who, 
upon  proper  notice,  refuses  or  neglects  to  produce  it.^ 

Fifth.  Where  the  original  writing  is  beyond  the  jurisdiction 
of  the  court,  or  is  lost  or  destroyed.* 

Sixth.  Where  its  production  is  physically  impossible  or  highly 
inconvenient. 

If  a  stranger  is  served  with  a  subpoena  duces  tecum  to  pro- 
duce a  paper  in  his  possession  and  does  not  produce  the  docu- 
ment, and  has  no  lawful  excuse  or  justification  for  refusing  or 
omitting  to  do  so,  his  omission  does  not  entitle  the  party  to 
give  secondary  evidence  of  the  contents  of  the  document.' 

Sir  J.  Stephen,  in  his  Digest  of  the  Law  of  Evidence,*  lays 
down  the  following  rules  for  the  admission  of  secondary 
evidence,  viz.:  "Secondary  evidence  may  be  given  of  the 
contents  of  a  document  in  the  following  cases:  When  the 
original  is  shown  or  appears  to  be  in  the  possession  or  power 
of  the  adverse  party,  and  when,  after  notice,  he  does  not 
produce  it;*  when  the  original  is  shown  or  appears  to  be 
in  the  possession  or  power  of  a  stranger  not  legally  bound  to 
produce  it,  and  who  refuses  to  produce  it  after  being  served 
with  a  suhpcena  duces  tecum,  or  after  having  been  sworn  as  a 
witness  and  asked  for  the  document  and  having  admitted  that 
it  is  in  court;'  when  the  original  has  been  destroyed  or  lost, 
and  proper  search  has  been  made  for  it,^  the  loss  may  be 
proved  by  an  admission  of  the  party  or  his  attorney;®  when 
the  original  is  of  such  a  nature  as  not  to  be  easily  movable,* 
or  is  in  the  possession  of  a  person  living  beyond  the  jurisdic- 
tion of  the  court  ;^®  when  the  document  is  required  or  author- 

iPortier  ▼.  Barclay,  15  Ala.  439;  Marston  v.  Downes,  1  A.  &  E.  31; 

Weeks  v.  Lyon,  18  Barb.  530;  Dean  Brandt  v.  Klein,  17  Johns.  335;  Rush 

T.  Border,  15  Tex.  298.  v.  Sowerwine,  3  H.  &  J,  97. 

2  Pendeny  v.  Crescent  Life  Ins.  Ca,  '  1  Ph.  Ev.,  §  452 ;  2  Ph.  Ev.,  §  281 ; 

21  La.  Ann.  410.  T.  E.  (from  Greenl),  §  299. 

» BuU  V.  Loveland,  10  Pick.  9 ;  Rex  ^K  y.  Ha  worth,  4  C.   &  P.  254; 

V.  Llanfaethly,  2  E.  <fc  B.  940.  Taylor  v.  Riggs,  1  P^t  591,  596;  Pat- 

*  Art  71.  terson  v.  Winn,  5  id.  233,  240,242; 

6  Rex  V.  Watson,  2  T.  R  201 ;  Tur-  Riggs  v.  Taylor,  9  Wheat  581,  596. 

ner  v.  Yates,  16  How.  (U.  S,)  14,  26 ;  ^  Mortimer  v.  McCallan,  6  M.  &  W. 

Hanson  v.  Eustace's  Lessee.  2  How.  67,  68 ;  Bruce  v.  Nicolopulo,  11  Ex. 

<U.  &)  653,  708;  Riggs  v.  Taylor,  9  133;    N.   Brookfield    v.   Warren,    16 

Wheat  483, 486.  Gray,  171,  174. 
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ized  by  law  to  be  registered,  and  a  certified  copy  from  the  reg- 
istry is  made  evidence  by  statute;^  when  the  original  is  a 
document  for  the  proof  of  which  special  provision  is  made  by 
statute  or  any  law  in  force  for  the  time  being;'  when  the  orig- 
inals consist  of  numerous  documents  which  cannot  conveniently 
be  examined  in  court,  and  the  fact  to  be  proved  is  the  general 
result  of  the  whole  collection,  provided  that  that  result  is  ca- 
pable of  being  ascertained  by  calculation."  *  Any  secondary 
evidence  of  a  document  is  admissible  if  it  is  the  best  evidence 
obtainable.*  In  some  cases  proof  must  be  made  by  copies  duly 
authenticated  as  prescribed  by  statute.  In  other  cases,  evi- 
dence may  be  given  as  to  the  general  result  of  the  documents 
by  any  person  who  has  examined  them,  and  who  is  skilled  in 
the  examination  of  such  documents.  Questions  as  to  the  ex- 
istence of  facts  rendering  secondary  evidence  of  the  contents 
of  documents  admissible  are  to  be  decided  by  the  judge,*  un- 
less, in  deciding  such  a  question,  the  judge  would,  in  effect, 
decide  the  matter  in  issue. 

§  23.  Proof  of  account. —  It  seems  that  schedules  made  from 
the  original  papers  and  documents  previously  proved  in  the 
case,  showing  certain  data  and  results  obtained  therefrom,  and 
verified  by  the  witness  by  whom  they  are  prepared,  may  be 
admitted.  But  it  seems  that  questions  of  this  sort  must  nec- 
essarily be  left  very  much  to  the  discretion  of  the  judge  who 
presides  at  the  trial.  It  should  only  be  allowed  where  books 
and  documents  are  multifarious  and  voluminous,  and  of  a  char- 
acter to  render  it  difficult  for  the  jury  to  comprehend  material 
facts  without  the  aid  of  such  statements,  and  even  in  such  cases 
they  should  not  be  admitted  unless  verified  by  persons  who 
have  prepared  them  from  the  originals  in  proof,  and  who  tes- 

277,   291-93;   Burton    v.   Driggs,    20  83,  104;  Burton  v.  Drigga,  20  Wall. 

Wall.  125. 134;  Sheppard  v.  Giddings,  125,  136. 

22  Conn.  282;  Bowman  v.  Sanborn,  5  ^  Munn   v.   Godbold,  3  Bing.  297; 

Fost  87,  112.  R.  V.  Castleton,  7  T.  R.  236;  Butler  v. 

1  Patterson  v.  Winn.  5  Pet  233,  241 ;  Maples,   9  Wall  766,   778 ;    Page  ▼• 
Smith  V.  United  States,  id.  292.299.  Pa^re,   16   Pick.  368;    1   Whart  Ev., 

2  Barney  v.  Schneider.  9  Wall.  248;  §  141.     But  see  Cornett  v.  Williams, 
Raymond  v.  Longworth,  4  McLean,  20  Wall.  226,  246. 

481,483.  sstowe  v.  Qnemer,  K  R.  5  Exch. 

» Roberts    v.    Doxen,   Peake,    116;  155;  Taylor  v.  Riggs,  1  Pet  091.  597; 

Meyer  v.  Sef ton,  2  Stark.  276 ;  Bos-  Minor  v.  Tillotson,  7  id.  99. 
ton  &  W.  R  R  Corp.  v.  Dana,  1  Gray, 
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tify  to  their  accuracy,  and  after  ample  time  has  been  given  ta 
the  adverse  party  to  examine  them  and  test  their  correctness.* 
Thus,  in  Lewis  v.  Palmer^  it  was  said  in  an  action  for  conver- 
sion, in  which  the  validity  and  effect,  as  against  defendants,  of 
a  chattel  mortgage  made  by  W.  &  W.  H.  Lewis  to  plaintiff 
was  in  question,  that  it  was  not  error  to  allow  one  of  that  firm, 
examined  as  a  witness,  to  be  asked,  "What  was  the  state  of 
the  accounts  between  the  plaintiff  and  your  firm  at  the  time 
of  the  giving  of  the  mortgage?"  and  to  answer,  "He  was 
indebted  to  us  about  |160;  I  ascertain  this  from  our  books," 
although  this  was  objected  to  on  the  ground  that  it  was  in- 
competent without  the  production  of  the  books.  So  in  Burton 
V.  Driggs'  the  court  say:  "When  it  is  necessary  to  prove  the 
results  of  voluminous  facts,  or  the  examination  of  many  books 
and  papers,  and  the  examination  cannot  be  conveniently  made 
in  court,  the  results  may  be  proved  by  the  person  who  made 
the  examination."  But  it  seems  that  the  court  have  a  discre- 
tionary power  to  refuse  to  receive  such  evidence,  and  may  re- 
quire the  books  to  be  produced  unless  the  party  offering  such 
evidence  makes  satisfactory  proof  of  their  absence  beyond  the 
jurisdiction  of  the  court,  or  of  their  loss  or  destruction,  so  as 
to  let  in  secondary  evidence  of  their  contents.* 

The  books  of  account  of  a  party  are  admissible  in  evidence 
in  his  own  favor  upon  preliminary  proof:  (1)  That  the  party 
had  no  clerk  or  book-keeper,  except,  as  in  McGoldrick  v.  Trap- 
hagen,*  where  the  book-keeper  had  nothing  to  do  with  the 
transactions,  but  only  with  transferring  entries  and  posting 
books;  (2)  that  the  books  are  his  books  of  account  kept  in 
the  regular  course  of  business ;  (3)  that  some  article  or  service 
charged  was  actually  furnished,  (4)  that  there  was  a  course 
of  dealing  between  the  parties;  (5)  that  he  kept  fair  and  hon- 
est accounts. 

It  seems  that  it  is  not  necessary  that  it  be  shown  that  there 
was  any  formal  book-keeping.  It  is  sufficient  that  there  is 
proof  that  it  is  the  personal  record  of  the  party  kept  accord- 
ing to  his  usage  and  degree  of  intelligence.  It  is  said,  how- 
ever, that  if  it  appears  that  the  book  is  a  part  of  a  system  of 

1  Boston  &  W.  Ry.  Co.  v.  Dana,  1        3  20  WaU.  125. 
Gray,  104.  *  Van  Sachs  v.  Kietz,  72  N.  Y.  548. 

228N.  Y.  27a  588N.  Y.  334. 
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books  involving  others  which  may  be  necessary  to  a  complete 
understanding  of  the  state  of  accounts,  the  others  must  be 
produced  if  called  for.  It  is  also  said  that  it  must  appear  that 
the  charge  was  made  for  the  purpose  of  charging  for  specific 
things  the  person  upon  whose  credit  the  transaction  was  had, 
and  not  a  mere  memoranda.  Proof  of  a  single  sale,  though 
of  numerous  articles,  is  not  enough,  but  there  must  have  been 
a  course  of  dealings.  There- must  be  proof  that  during  the 
time  alleged  some  article  or  service  charged  was  furnished. 
The  party  producing  the  books  must  verify  them.  The  tes- 
timony of  one  witness  is  enough  to  show  that  the  party  kept 
fair  and  honest  books,  but  he  should  be  a  customer,  or  a  party 
who  has  dealt  with  the  party  and  settled  with  him  by  his  ac- 
count. If  the  account  is  then  submitted  to  the  court  for  inspec- 
tion, and  he  is  satisfied,  it  is  admissible.  All  the  above  ques- 
tions are  preliminary  for  the  court.  The  account  when  in 
evidence  is  competent  to  show  the  fact  of  sale,  of  the  dates 
of  delivery,  and  of  the  price  or  valuc.^  It  has  been  held  that, 
as  against  the  executors  or  administrators  of  a  deceased  per- 
son, the  books  of  account  of  one  who  claims  against  a  deceased 
person  cannot  be  proved  by  the  oath  of  the  claimant.^ 

§  34.  When  writing  need  not  be  produced  or  acconnted 
for. —  Oral  evidence  of  the  contents  of  a  writing,  if  collateral 
to  the  issue  involved,  is  competent  without  reference  to  the 
existence  of  the  instrument  itself;'  and  where  the  w^riting  is 
collateral  to  the  question  in  issue  it  need  not  be  produced. 
Thus,  where  the  action  is  to  recover  the  amount  of  a  deposit 
in  a  bank,  a  party  can  testify  as  to  the  amount  of  a  draft 
deposited  without  producing  the  draft  or  laying  a  foundation 
for  parol  evidence.*  The  same  rule  prevails  when  the  action 
is  not  directly  upon  the  agreement,  for  non-performance  of  it; 
or  where  the  action  is  for  the  plaintiff's  share  of  money  had 
and  received  by  the  defendant  under  a  written  security  for  a 
debt  due  to  them  both.  So  where  a  written  instrument  has 
accomplished  its  purpose,  and  has  been  given  up  to  the  maker, 

1  McGoldrick  v.  Traphagen,  88  N.  Y.  11  Hun,  226 ;  St  Louis,  A.  &  T.  H.  R 
334.  Co.   V.  Bauer,  156  lU.  106;  Com.  v. 

2  McGoldrick  V.  Traphagen,  88  N.  Y.  Walker,   163    Mass.  226;  Dunbar  v. 
534.  United  States,  156  U.  &  185 :  Western 

8  Rogers  v.  Crook,  97  Ala.  722.  U.  Tel.  Co.  v.  Bates,  93  Ga  852 ;  Fisher 

<  Bowen  v.  Nat  Bank  of  Newport,    v.  George  S.  James  Ca,  93  Ga.  717. 
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proof  that  he  has  made  diligent  but  unavailing  search  for  the 
paper  in  places  where  it  would  be  most  likely  to  be  found,  and 
the  degree  of  diligence  necessary  to  be  shown  must  depend 
upon  the  value  and  importance  of  the  lost  document.^    But  it 
is  sufficient  if  he  has  in  good  faith  exhausted  in  a  reasonable 
degree  all  the  sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  naturally  suggest.^    If  the 
instrument  was  executed  in  duplicate,  due  diligence  must  be 
shown  to  ascertain  whether  any  counterpart  exists,  and  if  so, 
to  obtain  it  to  be  used  upon  the  trial.'    Where  it  may  be  in 
either  of  two  or  more  places,  all  the  places  should  be  searched ; 
and  if  it  be  in  the  custody  of  either  of  two  or  more  persons, 
inquiry  should  be  made  of  all  of  them.*    The  search  should 
have  been  as  recent  as  possible.*    The  proof  of  loss  of  the 
paper  is  addressed  to  the  trial  judge  and  presents  a  ques- 
tion to  be  determined  by  him  as  matter  of  fact.    It  seems  to 
be  a  general  rule  that  the  person  last  known  to  have  been  in 
possession  of  the  paper  must  be  examined  as  a  witness  to 
prove  its  loss,  and  that  even  if  he  is  out  of  the  state  his  depo- 
sition must  be  procured,  if  practicable,  or  some  good  excuse 
given  for  not  doing  so.^    If  the  only  witness  to  the  circum- 
stances relied  upon  as  excusing  the  non-production  of  the  evi- 
dence is  the  party  himself,  testifying  in  his  own  behalf,  the 
judge  is  not  bound,  as  matter  of  law,  to  credit  the  statement.' 
§26.  Notice  to  produce  —  Document  necessary  when.— 
To  render  admissible  secondarv  evidence  of  a  writino:  which 
goes  to  make  up  direct  proof  of  the  issues,  it  must  be  shown 
that  every  legitimate  effort  to  produce  the  original  has  been 
exhausted.®    The  party  offering  it  must  show  the  loss  or  de- 
struction of  the  original,  and,  if  it  appears  to  be  in  the  hands 
of  the  adverse  party,  that  he  has  given  notice  to  produce  the 
original.®    It  is  no  ground  for  excluding  a  party's  testimony 

1  Pierce  v.   Wanace,   18  Cal.   165;        » Porter  v.  Wilson,  18  Pa  St  641. 
Pretty  man  v.  Wallace,  84  III.   175;        6  gimpson  v.  Dall,  8  WalL  460. 
Vorhees  v.  Dorn,  51  Barb.  580 ;  Poe       "  Kearney  v.  Mayor,  eta,  92  N.  Y. 

V.  Darrah,  20  Ala.  283;  Simpson  v.  617. 
Norton,  45  Me.  281.  «  Brooks  v.  McMeekin,  87  a  C.  285. 

2IIolbroke  v.  School  Trustees,  28       » Roberts  v.  Dixon,  50  Kan.  436; 

111.  187;  Sellers  v.  Carpenters,  83  Me.  Scanlon  v.  Hodges,  52  Fed.  Rep.  854: 

4S5 ;  Kidder  v.  Blaisdall,  45  id.  461.  Kleiman  v.  Geiselmann,  45  Ma  App 

3  Poignard  v.  Smith,  8  Pick.  272.  497 ;  Gonzalis  v.  State,  81  Tex  Or. 

*  Taylor  on  Ev.  307.  Rep.  50a 
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(4)  When  the  adverse  party  or  his  agent  has  the  original  in 
court  ^  or  admits  that  it  does  not  exist.' 

Non-residence  of  the  person  to  whom  a  letter  was  addressed  is 
insuiBcient  to  render  parol  evidence  of  its  contents  admissible 
in  the  absence  of  any  effort  to  procure  the  letter.*  But  a  let- 
ter-press copy  is  admissible  in  evidence  where  the  original  let- 
ter is  shown  to  be  beyond  the  court's  jurisdiction.*  The  term 
"  opposite  parties  "  does  not  ordinarily  include  co-defendants, 
but  only  parties  between  whom  there  is  some  question  to  be 
determined.*  Secondarv  evidence  will  not  be  admissible  under 
this  head  unless  the  party  serving  the  notice  can  prove  that 
at  the  time  of  the  service  of  the  notice  the  original  was  in  the 
possession  or  power  of  his  opponent.'  But  the  original  need 
not  be  shown  to  be  in  the  actual  possession  of  the  party  if  it 
is  in  the  custody  of  any  other  person  who  holds  it  for  him 
and  on  his  behalf  without  any  adverse  or  independent  claim.^ 
Thus,  a  notice  to  produce  has  been  held  to  bind  the  opposite 
party  to  produce  the  following  doeaments,  namely:  Checks  in 
the  possession  of  his  bankers,^  an  order  delivered  by  him  to 
the  captain  of  his  vessel  for  delivery  to  a  third  person  of  goods 
on  board  of  her,*  and,  in  an  action  of  trover  against  a  sheriff 
for  illegal  levy  of  the  plaintiff's  goods,  the  warrant  of  execu- 
tion which  had  been  returned  to  the  hands  of  the  under-sheriff.** 
Where  a  party  tenders  secondary  evidence  of  a  document 
which  his  opponent  has  refused  to  produce  upon  his  giving 

1  Dwyer  v.  CoUins,  1  Ex.  639 ;  Mo-  *  Smith  ▼.  Traders'  Nat  Bank,  83 
Phereon  v.  Rathbone,  7  Wend.  218,  Tex.  368;  Sulphur  Springs  F.  Nat 
219;  Williams  v.  Hayes,  73  N.  Y.  Bank  v.  Willis,  83  Tex.  168:  Spears 
State  Rep.  882, 143  N.  Y.  442;  Rhoads  v.  Lawrence,  10  Wash.  368;  Burr  v. 
V.  Selin,  4  Wash.   (D.  C.)  715,  718;  Kose,  168  Pa.  St  81. 

Potter  V.  Adams,  125  Mo.  118;  Penti-       ^shaw  v.  Smith,  18  Q.  R  D.  193; 
cost  V.  State,  107  Ala.  81.  Eden  v.  Weardale  Iron  &  Coal  Ca, 

2  Sperry  v.  Wesco,  26  Oreg.  483 ;    35  Ch.  D.  287. 

Wiiburn  v.  State,  60  Ark.  141 ;  Rull-  «  Harvey  v.  Mitchell,  2  M.  &  R  366. 

man  v.  Barr,  54  Kan.  643 ;  Alvord  v,  ?  Evans  v.  Sweet,  Ry.  &  M.  83 ; 

Spring  V.  G.  Ckx,  106  Cal.  547;  Dun-  Parry  v.    Morrit,    1   ^L   &  R  279: 

bar  V.  United  States,  156  U.  a  185;  Irwin  v.  Lever,  2  F.  &  F.  297;  Peile 

Tibbals    v.   Affland,    10  Wash.  451;  on  Discovery  (1883X  p.  133. 

Western  U.  T.  Ca  v.  Bates,  93  Ga.  8  Partridge  v.  Coatee,  Ry.  &  M.  153, 

853 ;  Lenferty  v.  Coe,  34  Fla.  863.  156 ;  Burton  v.  Payne,  2  a  &  P.  620. 

8  Kischner  v.  Loughlin  (N.  M.),  28  »  Baldney  v.  Ritchie,  1  St  33a 

Pac.  Rep.  505;  American  Surety  Co.  wxapiin  v.  Atty,  8  Bing.  164 
V.  Paisly,  72  Fed.  Rep.  470. 
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§  28.  Effect  of  notice. —  In  order  to  render  a  notice  opera- 
tive to  let  in  secondary  evidence,  it  must  be  shown  that  the 
original  instrument  is  in  the  hands  of  the  opposite  party.  If 
the  party  refuses  to  produce  the  paper  he  cannot  afterwards 
use  the  original  either  to  contradict  the  secondary  evidence,' 
or  to  refresh  the  memory  of  witnesses,  or,  it  seems,  for  any 
purpose,  but  is  in  effect  bound  by  any  legal  and  satisfactory 
evidence  given  on  the  other  side  relating  thereto.  But  in  all 
cases  the  party  offering  secondary  evidence  must  prove  the 
original  in  like  manner  as  if  he  himself  had  produced  it.  If, 
however,  the  person  producing  it  is  a  party  to  the  instrument 
or  claims  a  beneficial  interest  under  it,  it  is  prima  fade  to  be 
taken  to  be  duly  executed,  and  may  be  read  without  proof  of 
its  execution.*  Notice  to  produce  a  document,  and  inspection 
thereof  when  produced  by  the  other  party,  are  not  enough  to 
make  it  evidence.'  It  was  formerly  held  to  be  the  general 
rule  in  some  states  and  in  England  that  when  a  book  or  docu- 
ment is  produced  on  notice,  and  the  party  giving  the  notice 
inspects  it,  it  becomes  evidence  in  the  case  and  may  be  used 
as  such  if  material.*  But  whatever  may  have  been  the  ancient 
rule  in  England  upon  the  subject,  we  do  not  understand  the 
rule  to  be  general  at  the  present  time.  The  courts  of  Mas- 
sachusetts, Maine  and  Delaware  seem  to  have  followed  the 
supposed  English  rule  on  the  subject.'  The  party  calling  for 
books  and  papers  would  be  subjected  to  great  hazard  if  an 
inspection  merely,  without  more,  would  make  them  evidence 
in  the  case.  That  rule  tends  rather  to  the  suppression  than 
to  the  ascertainment  of  truth,  and  the  opposite  rule  is,  as  it 
seems  to  us,  better  calculated  to  promote  the  ends  of  justice. 
The  production  of  books  and  papers  on  notice  is  the  volun- 
tary act  of  the  party.  If  he  refuses,  it  may  authorize  the 
other  party  to  give  secondary  evidence  of  their  contents,  which 
the  party  having  possession  cannot  then  answer  by  producing 
them.*    The  effect  of  a  refusal  to  produce  papers  is  that  parol 

1  Thompson  v.  Hodgdon,  12  Ad.  &  Wash.  C.  C.  482 ;  Penaker  &  OL  Con. 

E.  135.  V.  Lamson,  4  Shep.  224. 

2Bett8  V.  Badger,  12  Johns.  223;        *  Clark  v.  Fletcher,  1  Allen,  5a 
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claim  of  privilege  in  himself.*  Neither  principal  nor  agent  thus 
claiming  privilege  is  compellable  to  give  oral  or  other  secondarj 
evidence  of  the  contents  of  the  privileged  document;  but  if 
such  evidence  is  voluntarily  given,  it  is  admissible,  even  though 
it  is  given  by  an  agent  without  the  authority  of  the  principal.* 
Any  other  person  who  by  oral  or  other  secondary  evidence 
can  prove  the  contents  of  the  privileged  document  may  be 
called  to  do  so;'  and  to  enable  him  to  identify  it  for  this  pur- 
pose the  person  withholding  production  of  it  may  be  compelled 
to  produce  it  for  the  purpose  of  identification,  provided  always 
that  no  part  of  the  contents  is  disclosed.  When  the  produc- 
tion is  unlawfully  refused,  no  secondary  evidence  is  admissible; 
the  only  remedies  of  the  party  whom  such  refusal  affects  are 
an  application  to  postpone  the  trial,*  and  proceedings  upon  the 
writ  of  subpoena. 

§30.  Secondary  evidence  —  How  proved. —  As  a  general 
rule  there  are  no  degrees  in  secondary  evidence.'  Satisfac- 
tory evidence  of  the  contents  of  the  writing  must  be  pro- 
duced; Where  a  c6py  is  offered  its  accuracy  must  be  shown; 
but  a  copy  of  a  letter  taken  by  a  copying  machine,  although 
still  only  a  copy,  will  be  presumed  to  be  correct.*  An  oflSce 
copy,  i.  e,,  one  made  by  the  oflScer  having  the  custody  of  the 
document,  in  the  same  court  and  in  the  like  cause  is  equiva- 
lent to  the  original  document  of  which  it  is  a  copy.  A  writ- 
ten proposition  accepted  with  parol  modification  is  the  best 
evidence  of  so  much  of  the  resulting  contract  as  the  writing 
contains.'  A  book  purporting  to  contain  all  the  ordinances  of 
a  city  or  town,  and  shown  to  be  in  the  custody  of  the  corpora- 
tion, is  evidence  of  itself.^  Where  permitting  comparison  of  a 
disputed  handwriting  with  any  writing  proved  to  the  satisfac- 
tion of  the  court  to  be  genuine  is  allowed,  it  is  proper  to 
admit  for  comparison  signatures  proved  by  persons  who  had 
on  other  occasions  seen  the  writing  of  the  person  whose  sig- 
nature the  one  in  controversy  purported  to  be.®    A  deed  over 

1  Doe  V.  Ross,  7  M.  &  W.  102.  «  Hagedorn  v.  Reed,  8  Carapt  877. 

2  Marston  v.  Downes,  6  C.  &  P.  381 ;  ^  Ohio  a  R.  Ca  v.  Morey,  47  Ohio 
Hibbard  v.  Knight.  2  Ex.  11.  St  2a 

8  Mills  V.  Oddy,  6  C.  &  P.  728,  732.  8  Boone  v.  Alexander  City,  89  Ala- 

*  Archbold's  Cr.  PJ.  (20th  ed.)  1886,  602 ;  Abbott  v.  Stanley,  77  Tex.  3W. 

p.  104.  9  McKay  v.  Lasher,  121  N.  Y.  477, 

6  Carpenter  v.  Dame,  10  Ind.  125.  81  N.  Y.  State  Rep.  690. 
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will  be  presumed  to  be  lost.*  The  contents  of  a  letter  writ- 
ten to  a  person  residing  in  another  state  may  be  proven  by 
secondary  evidence  without  proving  its  loss  or  destruction.* 
Where  a  dying  declaration  is  made  and  reduced  to  writing 
and  sworn  to  by  the  declarant,  but  the  accused  procures  the 
rejection  of  the  writing,  he  cannot  object  to  oral  testimony 
detailing  what  deceased  then  said,  provided  it  is  shown  that 
the  statement  was  made  under  the  conditions  necessary  to 
render  a  statement  admissible  as  a  dying  declaration.'  A 
copy  of  a  message  sent  by  telegraph  is  not  competent  evi- 
dence unless  the  original  dispatch,  left  at  the  transmitting 
office,  is  shown  to  have  been  destroyed  or  lost,  or  that  the 
original,  and  the  office  from  which  it  was  sent,  are  beyond 
the  jurisdiction  of  the  court.  This  may  be  understood,  how- 
ever, as  applying  only  to  cases  where  the  telegram  is  relieii 
upon  to  sustain  the  action  or  to  establish  a  substantial  fact.^ 
The  message  must  be  shown  to  have  been  sent  by  the  party 
from  whom  it  purports  to  have  come,  either  by  proof  that  it 
was  in  his  handwriting  or  that  it  was  sent  by  his  direction  or 
authority.*  But  a  telegram  answering  questions  asked  the 
sender  by  a  previous  telegram  addressed  to  him  is  sufficient 
evidence  of  his  receipt  of  such  previous  telegram  for  the 
purpose  of  its  admission  in  evidence  against  him.*  There 
are  instances  in  which  the  message  received  must  be  deemed 
the  original;  and  in  all  cases  where  the  company  can  be  con- 
sidered the  agent  of  the  sender,  the  message  as  received,  in  all 
questions  between  the  sender  and  the  person  receiving  it,  is 
treated  as  the  original.^ 

§  32.  Memoranda. —  The  memorandum  of  a  witness  becomes 
evidence  only  when  he  verifies  it  as  having  been  true  when 
made,  has  since  forgotten  the  transaction,  and  is  not  able  to 
recall  it  after  examining  the  memorandum  so  as  to  state  it 
from  memory.^    The  stubs  of  a  check-book  are  competent  as 

1  Daniels  v.  Smith,  130  N.  Y.  696,        5 United  States  v.  Babcock,  8  DiU. 
28  N.  Y.  State  Rep.  351.  (U.   &)  576;  Whilden  v.  Merchants' 

2  Manning  v.  Maroney,  87  Ala.  563,    Bank,  64  Ala.  1. 

13  Am.  St  Rep.  67.  6  State  v.  Sawtelle,  66  N.  H.  48a 

»Hines  v.  Com.,  11  Ky.  L.  Rep.  865.  7  Weaver  v.  Wood,  36  N.  Y.  307. 

*  Smith  V.  Easton,  54  Md.   188,  39  sPinkham  v.  Bento,  67  N.  H.  687; 

Am.  Rep.  355.  Coffcjy  v.  Lyons,  33  N.  Y.  State  Repi. 
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tending  to  show  payment  of  a  debt.'  Mortuary  tables  a 
denoe  to  show  the  expectancy  of  life.'  Standard  mc 
tables  are  admissible  in  evidence  to  show  the  probable  di 
of  life  of  a  healtliy  person,  and  are  to  be  weighed  with 
evidence,  such  as  his  physical  condition,  general  health 
tion,  habits,  and  the  like,  in  an  action  for  personal  in 
Ballots  and  ballot-boxes  are  competent  evidence.* 

§  33.  Oral  proof  of  the  contents  of  a  deposition. — 
a  person  is  examined  before  a  court  or  officer,  and  his  i 
tion  is  reduced  to  writing  and  signed  by  the  affiant,  sucl 
sition  is  the  best  evidence  of  the  witness' statement;  . 
statement  made  by  bim  and  not  contained  therein  i 
thereof.  If  such  witness  is  examined,  and  his  examinat 
duced  to  writing  and  not  subscribed  by  him,  uudoubtec 
person  who  heard  his  examination  could  testify  to  anj 
ments  made  by  him,  and  such  written  examination  woi 
be  the  primary  evidence.  So  any  person  who  hears  a  t 
testify  upon  a  trial,  although  the  evidence  is  taken  dow 
stenographer,  may  undoubtedly  testify  to  statements  m 
the  witness.  But  when  the  examination  is  reduced  to  \ 
and  read  over  to  and  subscribed  by  the  witness  for  the  p 
of  making  an  accurate  and  reliable  record  of  the  evidencf 
by  bim,  then  the  examination  thus  subscribed  is  the  p 
evidence,  and  it  would  violate  the  fundamental  rules 
dence  to  permit  witnesses  to  be  called  and  give  fror 
memory  evidence  of  statements  thus  made.*  A  referee 
in  his  possession  an  examination  made  by  him  of  a  jud 
debtor  in  supplementary  proceedings  which  was  redu 
writing  and  read  to  and  subscribed  by  the  debtor  cannot 
to  the  latter's  statements  upon  such  examination,  the  v 
examination  itself  being  the  best  evidence.'    And  a  ^ 

66.  10  Dal}-.  207;  Ayere  v.  Harrie,  77  Chambliss,  53  Am.&Eng.RC 

Tex.  lOB;  Fassmore  t.  Pass  more,  60  Towuaend  t,  BrigK9,BJCal.  ST 

Mich.  46a  V.  Louisville  &  N.  R  Co.,  14 

I  HcOioty    V.  Henderson,    *1    La.  Eep.  876. 

Ann.  S82.  '    <GihBon  v.  Trinity  County. 

*  North  Eastern  R  Ca  t.  Chandler,  358;  Hunuiciitt  v.  Stat*,  75  ': 

84  Ga.  37;  Gorman  v.  MitmeBpoiia&  *Pto|ile  v.  Hiucliniau,  75M 

St.  L  R  Co..  78  low.q.  500;  Hunn  v.  Knin  v.  Lnrkin  et  at,  131  N 

Michigan  f.  R  Co..  78  Mich.  513;  Lin-  43  N.  Y,  Sbite  Itep.  197. 

coin  V.  Siuith.  'iS  Neb.  763.  «Kaiii  v.  Larkin,  181  N.  "X 

»  Richmond  &  D.  R  Ca  v.  HissoBg,  N.  Y.  State  Rep.  197. 
87  Ala.  331 ;  Wary  Lee  Coal  Co.  v. 
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cannot  refresh  his  memory  by  the  use  of  a  copy  of  memoranda 
made  by  him,  without  accounting  for  tlie  absence  of  the  origi- 
nal.* So  where  an  auctioneer's  memorandum  becomes  impor- 
tant, the  original  alone  is  sufficient  to  establish  the  sale,  and  a 
mere  copy  thereof  is  not  admissible. 

§31.  Demonstrative  evidence. —  The  most  direct  way  in 
which  relevant  facts  can  be  brought  to  the  cognizance  of 
the  judge  and  jury  is  by  inspection  or  view.  With  regard  to 
portable  objects  it  is  a  common  practice  for  the  party  who 
has  the  possession  of  them  to  bring  them  into  court,  where  the 
judge  and  jury  may  inspect  them  during  the  course  of  the  pro- 
ceedings. With  regard  to  all  objects  which  either  cannot  be 
or  in  fact  are  not  brought  into  court,  a  view  may  be  had  out 
of  court,  either  during  the  trial  itself  or  in  certain  cases  at 
some  prior  stage  of  the  proceedings.  During  the  trial  the 
judge  has  jurisdiction  by  the  common  law,  both  in  civil  and 
criminal  proceedings,  to  adjourn  the  court  for  the  purpose  of 
a  view  by  the  jury  of  any  property  or  thing  of  which  it  is  rea- 
sonable and  convenient  in  all  of  the  circumstances  of  the  case 
that  a  view  should  be  had.*  Generally,  the  most  convenient 
time  for  such  a  view  is  after  the  questions  in  issue  have  been 
explained  to  the  jury,  but  before  the  evidence  has  been  given, 
but  it  may  be  lawfully  had  at  any  time  before  verdict,  and 
may  therefore  immediately  precede  the  summing-up  of  the 
judge.* 

A  piece  of  board  with  stains  supposed  to  be  blood-stains, 
taken  from  the  floor  of  a  house  where  defendant,  charged  with 
murder,  resided  when  the  offense  was  committed,  is  admissi- 
ble though  it  was  taken  from  such  floor  nearly  a  year  after 
the  crime  was  committed  and  while  the  house  was  occupied 
by  others.*  So  it  is  said  that  evidence  of  a  family  resemblance 
by  view  and  comparison  by  the  jury  is  admissible  in  proof  of 
the  paternity  of  a  child  which  has  attained  some  degree  of 
maturity  and  permanency;  and  where  the  putative  father  is 
dead,  a  photograph  proved  to  bo  a  good  likeness  of  him  is  ad- 
missible for  the  purpose  of  comparison.*    Pieces  of  bankbilU 

1  Byrnes  v.  Pacific  Exp.  Co.,  80  Tex.        2  r.  v.  Whally,  2  C.  &  K.  876 ;  R  v. 
120;  Seattle  Land  Co.  v.  Day,  2  Wash.    Martin,  L.  R  1  C.  C.  87a 
451 ;  Alabama  M.  R  Co.  v.  Coskey,  92        s  r  v.  Martin.  L.  R  1  C.  C.  37a 
Ala.  254*  *  State  v.  Martin,  47  a  C  07. 

^Sliorten  v.  Judd,  56  Kan.  4a 
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torn  in  two  at  the  time  of  an  assault  with  iDtent  to  rob,  for 
^vbich  defendant  is  od  trial,  ara  admissible  to  show  the  result 
of  what  occurred  at  such  time.'  The  photograph  of  a  child 
seven  years  old  at  the  time  of  his  death,  alleged  to  have  been 
caused  by  defendant's  negligence,  is  admissible  to  show  its 
physical  development,  although  it  was  taken  two  years  before 
the  death  of  the  child.'  The  picture  of  a  person  who  was 
killed  is  admissible  on  a  trial  for  homicide  for  the  purpose  of 
showing  identity.'  The  amputated  foot  of  a  child  cannot  be 
produced  before  the  jury  to  show  the  size  of  the  child  at  the 
time,  while  she  is  present  in  court  at  the  trial  and  defendant 
admits  that  the  amputation  was  properly  done.*  Impressions 
of  foot-prints  made  in  a  boz  of  sand  with  the  boot  worn  by 
defendant  may  be  exhibited  by  the  state  to  witnesses  on  a  trial 
for  murder  for  comparison  with  boot-prints  which  they  had 
seen  near  the  body  of  the  murdered  person.* 

Evidence  by  experiments  or  demonstrations  is  proper  When 
they  are  made  under  similar  conditions  and  like  circumstances 
to  those  existing  in  the  case  at  issue;*  and  whether  articles 
proposed  to  be  exhibited  in  court  are  too  cumbrous  or  not  is  a 
question  within  the  discretion  of  the  presiding  judge.'  Thus,  on 
a  prosecution  (or  the  theft  of  a  cow,  pieces  of  ears  and  dew  laps 
oat  from  some  cow,  and  a  hide  sold  by  defendant,  are  admis- 
sible in  evidence  for  the  purpose  of  identifying  an  animal 
which  the  evidence  showed  he  had  killed.'  On  a  prosecution 
for  rape  the  under-clothing  which  prosecutrix  claims  was  on 
her  person  and  torn  by  defendant  is  competent.*  So  is  cloth- 
ing worn  by  deceased  on  a  prosecution  for  shooting,"*  So  a 
matron  may  make  an  examination  of  a  woman  suing  for  di- 
vorce on  the  ground  of  malformation  or  abnormal  physical 

1  Trac7  V.  State,  4fl  Neb.  SSI.  ^Jackson  t.  Pool,  91  TeoD.  44B. 

*  Taylor  a  &  H.  R  Ca  t.  Warner,  «  state  t.  Crow,  107  Mo.  841 ;  Title 
88  Tflz.  642.  V.  State,  80  Tex.  App.  607;  Michael 

*  WilMD  T.  United  States,  163  U.  SL  t.  State,  94  Ala.  68;  State  t.  Bobin- 
61&  BOD,  85  8.  G  840;  Ricbaida  v.  States 

*BoAv.  Brooklyn  Heights  a  Ca,  82  Wis.  173;   People  v.  Wrigbl^  89 

10  App.  Div.  477.  Micb,  70. 

*  Jobneon  v.  State  (N.  J.],  8B  AtL  *McMurrin  v.  Rigbjr,  80  lova,  833. 
Bep.  787.  "  Levy  v.  State,  38  Tex.  App.  203L 

•leonard  t.  Southern  P.  Ca,  31 
OTeg.853. 
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proportions,  amounting  to  physical  incapacity.*  A  map  or 
diagram  or  picture,  verified  as  a  correct  representation  of 
physical  objects,  is  admissible  in  evidence  for  the  use  of  the 
witnesses  in  explaining  their  evidence  and  to  enable  the  jury 
to  better  understand  the  case.^  So  a  map  of  a  building  set  on 
fire,  and  of  the  adjoining  and  surrounding  premises,  is  compe- 
tent on  a  prosecution  for  arson.*  So  an  expert  witness  tes- 
tifying to  handwriting  may  make  illustrations  on  the  black- 
board, before  the  jury,  for  the  purpose  of  explaining  bis 
testimony.*  The  jury  may  be  allowed  to  view  the  premises  in 
dispute,'  but  it  is  always  a  matter  in  the  discretion  of  the 
court  whether  they  will  grant  or  refuse  to  allow  the  jury  to 
inspect  the  premises.*  In  bastardy  the  child  may  be  exhibited 
to  the  court  or  jury  in  support  of  other  testimony.''  So,  on  a 
trial  for  burglary,  a  mask,  lantern,  and  other  implements  of 
burglary,  may  be  used  to  enable  witnesses  to  describe  and 
illustrate  the  appearance  of  the  burglar  at  the  time  of  the 
commission  of  the  oifense.  On  a  trial  for  homicide  a  bullet 
taken  from  the  body  of  the  deceased  is  competent  evidence. 
A  pistol  and  cartridges,  found  on  the  person  of  the  defendant 
accused  of  murder  at  the  time  of  his  arrest,  are  competent 
evidence.* 

§  35.  Physical  examination. —  In  an  action  for  personal 
injuries  the  plaintiff  may  exhibit  his  limbs  to  the  jury  for  the 
purpose  of  showing  their  condition;  and  a  physician  ma^ 
exhibit  to  the  jury  the  plaintiff  in  his  then  condition,  and 
place  him  in  different  attitudes  for  the  purpose  of  enabliog 
them  to  determine  the  extent  of  his  disability;®  and  a  party 

1  Anonymous  (Ala),  7  So.  Rep.  100 ;  « Stewart  v.  CiociDDati,  W.  ft  M. 
Com.  V.  Phillips,  163  Mass.  504;  Peo-  R  Co.,  89  Mich.  815;  St  Louis,  A.  & 
pie  V.  Smith,  106  Cal.  7a  T.  R  R.  Ca  v.  Claunch,  41  III  App. 

2  Adams  v.  State,  28  Fla.  511 ;  Knap  592;  Andrews  v.  Youmans,  83  Wis. 
V.  Dechort,  7  App.  Div.  890.  81. 

8  People  V.  Gassidy,  133  N.  Y.  612,  ^Crow  v.  Jordan,  49  Ohio  St  655. 

44  N.  Y.  State  Rep.  869.  8  Com.  v.  Tibbetts,  157  Mass.  519. 

*  McKay  v.  Lasher,  31  N.  Y.  State  »  Citizens'  Street  R  Ca  v.  Willoeby. 

Rep.  690,  121  N.  Y.  477;  Dryer  v.  184  Ind.  563;  Cunningham  v.  Union 

Brown,  52  Hun,  321,  23  N.  Y.  State  Pacific  R.  Ca,  4  Utah,  206 ;  Heea  t. 

Rep.  605;  Pennsylvania  Coal  Co.  v.  Lowery,   122   Ind.  225;    Lanark    v.- 

Kelley,  156  III  9.  Dougherty,  153  HI  lOa 

5  Bedell  v.  Berkey,  76  Mich.  435; 
Topeka  v.  Martineau,  42  Kan.  387. 
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to  give  ideas  to  his  fellow-men  by  signs,  and  his  deprivation 
of  some  of  the  common  faculties  of  humanity  does  not  exclude 
him  from  the  witness-box.  The  signs  he  makes  must  be  trans- 
lated by  an  interpreter  skilled  and  sworn.  So  the  signs  of 
the  portrait  and  the  photograph,  if  authenticated  by  other 
testimony,  may  give  truthful  representations.  When  shown 
by  such  testimony  to  be  correct  resemblance  of  a  person,  they 
may  be  shown  to  the  triers  of  the  facts,  not  as  conclusive,  but 
as  aids  in  determining  the  matter  in  issue, —  still  being  open, 
like  other  proofs  of  identity  or  similar  matter,  to  rebuttal  or 
doubt.  A  witness  who  speaks  to  personal  appearance  or 
identity  tells  in  more  or  less  detail  the  mbiutla  thereof  as 
taken  by  his  eye.  What  he  says  is  a  description  thereof  by 
one  mode  of  signs  —  by  words  orally  uttered.  If  his  testimony 
be  written  instead  of  spoken,  and  is  offered  as  a  deposition,  it 
is  a  description  in  another  mode  of  signs  —  by  words  written; 
and  the  value  of  that  mode,  the  deposition,  depends  upon  the 
accuracy  with  which  his  words  uttered  are  put  into  words 
written.  Now  if  he  has  before  him  a  portrait  or  a  photograph 
of  the  person,  and  it  shows  to  him  a  correct  copy  of  that  per- 
son, if  it  produce  to  his  view  a  correct  description,  which  he 
testifies  is  a  likeness,  why  may  not  that  be  given  to  the  jury 
as  a  description  of  the  person  by  the  witness  in  another  mode 
of  signs?  The  portrait  and  the  photograph  may  err,  and  so 
may  the  witness.  That  is  an  infirmity  to  which  all  human 
testimony  is  lamentably  liable.^  A  photograph  is  admissible 
in  evidence,  although  its  correctness  is  not  proved  by  the 
photographer  who  made  it,  where  a  person  familiar  with  the 
premises,  the  person  or  thing,  after  examining  it,  testifies  that 
it  correctly  describes  the  same  and  is  correct.'  So  it  seems 
that  a  photograph  of  the  scene  of  an  accident  is  admissible, 
although  the  situation  had  been  changed  before  it  was  taken.' 
So  photographs  of  premises  are  admissible  where  an  inspec- 
tion of  them  by  a  juror  is  proper  but  impracticable.*  Such 
photographs  may  be  used  by  witnesses  in  explaining  their  tes- 

1  Alberti  v.  New  York.  I*  R  &  W.  »Stott  ▼.  New  York,  L  R  &  W.  R 

R  Ck).,  118  N.  Y.  77,  27  N.  Y.  State  Ck).,  50  N.  Y.  State  Rep.  600,  142  N.Y 

Rep.  865.  635. 

s  Roaevelt  Hospitalv.  New  York  EL  « Omaha  S.  R.  Ca  ▼.  Berson,  86 

R  Ca,  66  Hun,  683,  50  N.  Y.  State  Nelx  89. 
Rep.  456. 
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timony.'  A  photograph  of  a  defendant  is  competent  to  show 
that  be  wore  different  clothes  or  whiskers  at  a  prior  time.* 
Photographs  taken  by  the  X-ray  process  are  admissible  to 
show  the  present  condition  of  a  bone  entirely  hidden  from  the 
eye  of  a  surgeon,  for  the  purpose  of  illustrating  or  making 
clear  the  testimony  of  experts.'  Photographs  of  a  portion  of 
a  sidewalk  having  a  sudden  rise  of  from  four  to  six  inches  are 
not  inadmissible  in  an  action  for  personal  injuries  from  stum- 
bling over  such  rise  because  of  the  difference  in  the  light  and 
shade  between  photographs  and  the  image  on  the  retina  of  the 
human  eye.* 

»  Ortiz  T.  Stole,  80  Fla.  356 ;  Turner  T.  State  Rep.  388 ;  Stott  t.  New  Tork, 

T.  Boxtoa  acts.  K  Co.,  I6B  Hasa.  261.  L.  E.  &  W.  R,  Co.,  60  N.  Y.  Stote  Rep, 

*Coro.  T.  Morgan,  159  Muss.  875;  50a 

Com.  T.  ConDora,  196  Pa.  St,  147;  >Smith  v.  Qnuit,  39  Chicago  Leg. 

State  v.EUwood.  17  Rt  768;  United  News,  140. 

Stotee  T.  Paglianok  M  Fed  Rep.  1001 ;  *  Scott  t.  New  Orleaoa,  76  Fed.  Rep^ 

People  T.  Webater,  08  Han,  11,  08  N,  S7& 
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I.   PABOL   BVTDBNOB   OONOEENING  WEITINGS. 

§  1.  In  general. — As  a  general  rule,  in  the  absence  of  latent 
ambiguity  therein,  parol  evidence  is  not  admissible  to  explain, 
vary  or  contradict  a  vrritten  instrument,  as  between  the  par- 
ties thereto  or  their  privies.^  Portions  of  this  rule  are  stated 
by  Sir  J.  Stephen,  in  his  Digest  of  the  Law  of  Evidence,*  as  fol- 
lows: "When  any  judgment  or  other  judicial  or  official  pro- 
ceeding, or  any  contract  or  grant,  or  any  other  disposition  of 

iPierson  v.  Arkenburgh,  86  N.  Y.  Re  Keleman's  WiU,  126  N.  Y.  78;  96 

State  Rep.  82 ;  126  N.  Y.  668 ;  Hair  v.  K.  Y.  State  Rep.  890 ;  Lancaster  Miils 

Johnson,  85  III.  App.  562;  Hancock  v.  Merchants*  Cotton  Press  &&.  Ca» 

V.  Ck>a8ett,  45  Fed.  Rep.  754 ;  Davis  v.  89  Tenn.  1. 

Stout,  126  Ind.  12 ;  Meier  ▼.  Kelly,  20  >  Art  9a 
Oreg.  86 ;  Ellis  v.  Darden,  86  Ga.  868 ; 
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tract  would  be  repugnant  to  or  inconsistent  with  the  express 
terms  of  the  contract.^ 

Oral  evidence  of  a  transaction  is  not  excluded  by  the  fact 
that  a  documentary  memorandum  of  it  was  made,  if  such 
memorandum  was  not  intended  to  have  legal  effect  as  a  con- 
tract, or  other  disposition  of  property.*  Oral  evidence  of  the 
existence  of  a  legal  relation  is  not  excluded  by  the  fact  that 
it  has  been  created  by  a  document,  when  the  fact  to  be  proved 
is  the  existence-  of  the  relationship  itself,  and  not  the  terms 
on  which  it  was  established  or  is  carried  on.*  The  fact  that 
a  person  holds  a  public  office  need  not  be  proved  by  the  pro- 
duction of  his  written  or  sealed  appointment  thereto,  if  be  is 
shown  to  have  acted  in  it."  * 

§  2.  Contemporaneoas  oral  contract  —  Presumption  as 
to. —  As  a  general  rule  the  law  presumes  that  a  written  con- 
tract merges  all  prior  and  contemporaneous  negotiations  and 
oral  promises  in  reference  to  the  same  subject,  and  that  when 
the  terms  of  an  instrument  are  in  writing,  the  rights  and 
duties  of  the  parties  depend  upon  the  terms  and  legal  intend- 
ment of  the  instrument  itself;  that  the  whole  agreement  of 
the  parties,  and  the  extent  and  manner  of  the  undertaking, 
are  embraced  in  the  writing.  The  rule  is  the  same  in  equity 
as  at  common  law ;  and  although  in  equity  a  written  contract 
may  bo  set  aside  or  reformed  for  fraud  or  mistake,  it  cannot 
be  controlled  by  evidence  that  it  was  executed  on  the  faith  of 
a  contemporaneous  or  preceding  oral  stipulation  not  embraced* 
in  it ;  nor  can  it  be  set  aside  on  the  ground  that  such  oral 
stipulation  has  not  been  performed,  unless  it  is  also  shown  that 
the  stipulation  has  been  omitted  by  mistake.  Thus  the  courts, 
recognizing  that  memory  has  natural  defects,  besides  being 
subject  to  be  warped  and  twisted  by  bias,  and  being  liable  in 
the  face  of  self-interest  to  substitute  strained  and  unwar- 
ranted inferences  for  the  language  used,  have  declared  a  gen- 
eral rule  applicable  to  this  subject:  that  the  presumption  of 
law  is  that  a  contract  reduced  to  writing  contains  the  whole 
of  the  agreement,  and  that  oral  representations  and  stipula- 

1  Bliven  v.  New  England  Screw  Ck).,        3  Dutton  v.  Woodman,  9  Cush.  2oo, 

23  How.  (U.  a)  420;  Thompson  v.  262;   Spiers  v.   WiHison,  4  Cranch, 

Riggs,  6  Wall.  663,  679;   Moran  v.  898;  1  Whart  Ev.,  §§  78,  1315-ia 
Prather,  23  id.  492.  50a  *  I  Ph.  Ev.  449-50;  T.  E.  139;  Bank 

2Keene    v.   Meade,    3    Pet    1,    7;  of  U.  S.  v.  Dandridge,  12  Wheat  64, 

Cramer  v.  Shriner,   18  Md.   147 ;   1  70 ;  McCay  v.  Curtice,  9  Wend.  17. 
Whart  Ev.,  §  11. 
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because  it  would  be  a  fraud  to  enforce  the  instrament  without 
performing  the  stipulation.  It  was  thus  held  in  Christ  v.  Dif- 
fenbach  ^  that  a  verbal  stipulation,  made  at  the  time  of  the 
execution  of  a  lease,  should  be  enforced.  The  cases  declaring 
this  doctrine  are  very  numerous,  and  it  has  been  carried  so 
far  as  to  hold  that,  in  an  action  against  a  surety  upon  a  bond, 
he  may,  as  a  defense,  show  that  he  executed  it  under  a  verbal 
declaration  by  the  obligee  that  his  signing  was  a  mere  mat- 
ter of  form,  and  that  he  should  never  be  called  npon  for  pay- 
ment. It  is  certain  that  in  many  of  the  states  such  a  doctrine 
has  never  been  adopted,  and  that  the  current  of  authorities 
sustains  the  proposition  that,  both  at  law  and  in  equity,  one 
who  sets  his  hand  and  seal  to  a  written  instrument,  knowing 
its  contents,  cannot  be  permitted  to  set  up  that  he  did  so  in 
reliance  upon  some  verbal  stipulation,  made  at  the  time,  relat- 
ing to  the  same  subject,  and  qualifying  or  varying  the  instru- 
ment which  he  thus  signs.  The  very  purpose  of  the  rule  which 
excludes  evidence  of  such  declarations  is  to  avoid  the  uncer- 
tainties attendant  upon  such  evidence,  and  equity  will  not 
set  aside  that  important  and  well-settled  rule  for  the  purpose 
of  relieving  a  party  against  a  risk  which  he  has  voluntarily 
incurred.  Thus,  it  is  not  competent  to  aver  or  prove  that  a 
note  drew  only  six  per  cent,  interest,  where  the  note  expressly 
fixes  the  rate  at  ten  per  cent. ;  nor  that  a  will  was  executed  in 
contemplation  of  marriage;  nor  to  show  the  purpose  or  object 
of  a  subscription  to  pay  a  certain  sum  of  money  upon  certain 
work  being  completed.^  Parol  evidence  is  inadmissible  to  ex- 
plain a  written  contract  or  to  show  the  intention  of  the  parties 
when  the  contract  is  free  from  doubt.'  Thus,  a  party  cannot 
prove  by  parol  that  his  absolute  undertaking  in  writing  was 
not  to  be  binding  upon  him.*  So,  where  a  note  is  payable 
upon  demand,  parol  testimony  is  not  admissible  to  show  that 
it  was  agreed  that  it  should  not  be  payable  until  a  given  event 
happened ;  •  or  to  show  that  a  note,  payable  on  a  day  certain, 
was  to  be  paid  on  a  contingency  only.*  Where  a  contract  for 
the  sale  of  goods  is  silent  as  to  the  time  of  delivery,  the  law 

1 1  Serg.  &  Rawle,  464.  State  Repi  82;  186  N.  T.  668;  Dav» 

^  StilliDgs  V.  Trimmins,  152  Mas&  t.  Stout,  126  IndL  12. 

147 ;  Rhodes  v.  Newhall,  126  N.  Y.  « Westbrook  v.  Howell,  34  DL  Ap|K 

474 ;  88  N.  Y.  State  Rep.  481 ;  Hetz-  571. 

ler  V,  Morreil,  82  Iowa,  56a  3  Davis  v.  Stout,  126  Ind.  12 

•Piereon  v.  Arkenburgh,  36  N.  Y.  «  Brown  v.  WUey,  20  How.  (U.  &) 
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m.    EVIDENCE   FOR  THE   INTERPRETATION  OP  DOCUMENTS, 

§  6,  In  general.—  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,^  lays  down  the  following  rule  for  the  interpreta- 
tion of  documents: 

(1)  In  order  to  ascertain  the  meaning  of  the  si^ns  and  words 
made  upon  a  document,  oral  evidence  may  be  given  of  the 
meaning  of  illegible  or  not  commonly  intelligible  characters, 
of  foreign,  obsolete,  technical  and  provincial  expressions,  of 
abbreviations  and  of  common  words  which,  from  the  context, 
appear  to  have  bedn  used  in  a  peculiar  sense;*  "but  evidence 
may  not  be  given  to  show  that  common  words,  the  meaning 
of  which  is  plain,  and  which  do  not  appear  from  the  context 
to  have  been  used  in  a  peculiar  sense,  were  in  fact  so  used." ' 

(2)  "  If  the  words  of  a  document  are  so  defective  or  ambigu- 
ous as  to  be  unmeaning,  no  evidence  can  be  given  to  show 
what  the  author  of  the  document  intended  to  say."* 

(3)  "  In  order  to  ascertain  the  relation  of  the  words  of  a 
document  to  facts,  every  fact  may  be  proved  to  which  it  re- 
fers or  may  probably  have  been  intended  to  refer,  or  which 
identifies  any  person  or  thing  mentioned  in  it."* 

(4)  "If  the  words  of  a  document  have  a  proper  legal  mean- 
ing, and  also  a  less  proper  meaning,  they  must  be  deemed  to 
have  their  proper  legal  meaning,  unless  such  a  construction 
would  be  unmeaning  in  reference  to  the  circumstances  of  the 
case,  in  which  case  they  may  be  interpreted  according  to  their 
less  proper  meaning."  ® 

(5)  "  If  the  document  has  one  distinct  meaning  in  reference 
to  the  circumstances  of  the  case,  it  must  be  construed  accord- 
ingly, and  evidence  to  show  that  the  author  intended  to  ex- 
press some  other  meaning  is  not  admissible."' 

(6)  "  If  the  document  applies  in  part  but  not  with  accuracy 
to  the  circumstances  of  the  case,  the  court  may  draw  inferences 

1  Art  91.  »  Reed  v.  Insurance  Ca,  95  U.  &  28, 

2  Stoops  V.  Smith,  100  Mass.  63,  66 ;    80 ;  Maryland  v.  B.  &  O.  R  R.  Ca,  22 
Bank  of  U.  a  v.  Dunn,  6  Pet  61;    Wall  105,  lia 

Thorington  v.  Smith,  8  Wall.  1, 12 ;  2  «  Reynolds  v.  Com.  F.  Ins.  Ca,  47 

Whart  Ev.,  §§  939,  940.  N.  Y,  597, 605 ;  The  Confederate  Note 

»  Moran  v.  Prather,  28  Wall  492,  Case,  19  Wall  648.  559. 

601.-  7  Pindar  v.  Resolute  F.  Ins.  Ca,  47 

^Peisch  V.  Dickson,  1  Mason,  9;  N.  Y.  115,  117;  Reynolds  v.  Com.  F. 

Pingry  v.  Watkins,  17  Vt  879.  Ina  Ca,  id.  597,  605. 
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aken  by  January  Ist,  1883,  on  dock  in  New  York,"  means 
;  the  goods  are  to  be  delivered  as  the  purchaser  shall  from 
3  to  time  order,  and  if  not  taken  by  the  specified  time  a 
is  to  be  forwarded  for  the  balance,  and,  if  paid  by  the  pur- 
ser, the  goods  are  to  be  beld  in  store  sabject  to  his  order.' 
:)  A  written  contract  silent  or  ambiguous  as  to  certain  mat- 
may  as  to  them  be  explained  by  parol  evidence  not  con- 
ing with  anything  plainly  expressed  in  the  contract.* 
>)  Extrinsic  facts  and  circumstances  showing  the  practical 
rpretation  placed  by  the  parties  upon  an  ambiguous  ex- 
ision  used  in  the  contract  are  admissible  in  evidence.* 
1)  Parol  evidence  as  to  the  conversation  between  the  par- 
to  a  contract,  prior  to  making  it,  is  admissible  to  explain 
iBnite  and  uncertain  phrases  contained  therein.* 
■)  It  is  allowable  to  show  what  certain  words  mean ;  as,  to 
IV  what  is  meant  by  the  words  "  good  custom  cowhide 
ts,"  "good  merchantable  shipping  hay."* 
I)  It  is  not  allowable  to  permit  parol  evidence  to  go  he- 
d  the  purpose  of  aiding  in  the  interpretation  of  a  written 
ruraent,  and  show  that  the  subject  thereof  was  other  and 
irent  from  that  described  iu  the  instrument.* 

IV.    TIME   OP  PEBFOBMANCS. 

be  authorities  are  clear  that,  where  the  written  contract  is 
it  OS  to  the  time  of  performance,  the  law  implies  that  it 
jld  be  performed  in  a  reasonable  time,  and  evidence  of  a 
temporaneous  oral  agreement  is  inadmissible  to  vary  the 
jtruction  to  be  legally  implied  from  the  writing  itself.' 
IS,  where  a  contract  in  writing  for  the  sale  of  property  or 
payment  of  money  states  no  time  for  performance,  the 

tkinson  t.  Trupsdell.  88  N.  T.  Lock  v.  Roweil,  47  N.  H.  46;  Nebon 

Rep.  159.  127  N.  Y.  230.  v.  Sun  Mut  Ins.  Ca,  71  N.  Y.  4S8; 

shneon  v.  Patterson,  80  Ga.  97;  Hatcli  t.  Douglass,  48  Conn.  114  *" 

J3  V.  DaCuulio,  37  N.  Y.  State  Am.  Rep.  154. 

14 ;  Neff  v.  Klopfer.  73  id.  873.  •  Laudere  v.  Cooper,  115  N.  T.  279, 

os|ier  T.  Nesbit.  25  Pac.  Tivp.  886 ;  26  N.  Y.  State  Rep.  273. 

v.  Harrison,  104  Ma  270.  'Pope  v.  Terre  Haul«  Car  ft  M(p. 

assidy  v.  Fontham,  38  N.  Y.  State  Ca,  107  N.  Y.  61,  11  N.  Y.  Siate  Ee|i. 

177  (18i)l);  J.  K.  Armaby  Co.  v.  209;  Morowske  et  al.  v.  Bolirig,  53 

rly,  42  Ma  App.  2B9.  N.  Y.  State  Rep.  220  (1893);  Driver  ». 

itch  V.  Carpenter,  43  Barb.  40;  Ford,  90  III.  5U5, 
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sred  by  a  chattel  mortgage,*  or  the  property  excepted 
n  a  bill  of  sale,'  or  to  show  to  what  security  a  receipt  for 
aiD  moneys  paid  referred.* 

i)  Parol  evidence  is  admissible,  as  between  the  immediate 
ties  to  a  promissory  note  signed  with  the  addition  "  Agt." 
ihow  that  it  was  understood  between  the  parties  that  the 
:er  signed  only  as  agent,  and  the  note  was  the  obligation 
he  principal  only.'  So  it  may  be  shown  by  parol  that  the 
ee  of  a  note  is  agent  of  the  plaintiff  or  defendant  and  that 
1  note  was  taken  as  agent  merely.'  It  may  also  be  shown 
t  a  party  placed  bis  name  on  a  note  as  a  witness  to  the 
lature  of  another  person  and  not  as  indorser.*  But  parol 
lence  is  inadmissible  to  show  for  what  purpose  and  to 
)ra  a  deed  was  intended  to  pass  title  when  the  legal  effect 
he  deed  is  readily  ascertainable  from  its  faoe.^ 
I)  Parol  evidence  is  admissible  to  show  that  a  written 
tract  complete  in  all  respects,  executed  and  delivered  by 
person  sought  to  be  charged,  was  not  in  fact  the  contract 
ireeu  the  parties,  and  that  it  was  in  fact  executed  and  de- 
red  for  a  particnlar  purpose,  and  to  show  the  real  contract 
ing  in  parol.' 

')  Where  a  guaranty  is  made  in  writing  that  a  wood-pulp 
;hine  will  take  care  of  all  the  pnlp  reduced  from  four 
sott  grinders,"  and  deliver  the  pulp  fifty  per  cent,  dry,  and 
*e  is  proof  that  Scott  grinders  are  manufactnred  of  vary- 
capacity,  parol  evidence  identifying  the  machines  known 
Icott  grinders  is  essential.  The  fact  that  the  grinders  are 
lifferent  productive  capacity  involves  the  further  inquiry, 
grinders  of  what  capacity  did  the  parties  refer?  This  may 
ibown  by  paroL  It  simply  makes  intelli^ble  what  needs 
lanation;  and,  construing  the  written  contract  in  light  of 

[arris  v.  Allen,  104  N.  C  86 ;  New  »  Stockton  SaTiugs  &  Loan  Aaa'a  t. 

ipebJre  Cattle  Ca  v.  Bilby,  SI  OiddiugB,  06  Oal.  84,  81  Am.  St  Rep. 

&pp.  43.  181. 

luford  T.  Lonegan,  0  Utoh,  178;  «Tombler  t,  Beitz,  184  iDd.  9: 

illtou  T.  Jones,  R  J.  Q.,  10  C  D.  496.  '  Prichard  v.  James,  93  Kj.  BOA; 

teCamp  T.  Mclntire,  115  N.  V.  Steeria  v.  Kaiser  (L*.  Ann.),  13  So. 

£6  N.  Y.  State  Rep.  20a  Rep.  839 ;  Matthews  v.  Dubuque  Hat- 

leidan  v.  Winegar.  95  Slich.  430;  lr«>ss  Co..  97  Iowa,  246. 

e  V.  Bank  of  Tescott,  50  Kan.  91 ;  »  O'Leary  v.  McDonough,  S3  N.  Y. 

y  v.  Nally,  151  N.  Y.  258 ;  Hank-  SUle  Rep.  270  (1893) ;  PalUe  v.  Horni- 

]  v.Vantine.  152id.  20;  Stauden  broob  (1897),  1  Ch.  25,  tW  L.  J.  Ch. 

■own,  id.  128.  (N.  H.)  144. 
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le  mpre  construction  of  the  document  itseir,  witliout 
I  at  the  Burrounding  circumstances  to  see  what  was  the 
;-matter  which  the  parties  had  in  contemplation  when 
trument  was  made.  It  is  proper  to  ascertain  that  for 
rposo  of  seeing  what  the  parties  were  dealing  about, 
r  the  purpose  of  altering  the  terms  of  the  paper  by 
of  mouth  passing  at  tlie  time,  but  as  a  part  of  the  con- 
f  the  parties,  in  order  to  determine  what  was  the  scope 
ject  of  the  intended  contract,  and  to  fill  up  the  instru- 
vhere  it  is  silent,    llaving  done  that,  the  court  can  torn 

language  of  the  instrument  to  see  if  that  language  is 
B  of  being  construed  so  as  to  carry  into  effect  that  which 
s  to  have  been  really  the  intention  of  both  parties.' 
where  a  literal  performance  is  impossible  or  impracti- 
or  where  the  language  is  ambiguous  or  susceptible  of 
than  one  construction,  or  is  vague  or  general,  or  inap- 
ate  to  express  the  true  intent,  extraneous  evidence  is 
lible  to  explain,  and  an  antecedent  parol  agreement  may 
eived  to  point  to  the  intent  of  the  parties.' 
UliistratioDS, —  (1)  If  the  intention  of  parties  to  adeed 
er  instrument  is  doubtful  or  in  any  way  ambiguous,  evi- 
may  be  given  concerning  the  subject-matter  and  pur- 
)f  the  grant,  and  the  circumstances  surrounding  the 
I,  when  such  proof  does  not  conflict  with  the  writing 
necessary  to  make  it  intelligible.'  Thus,  a  testator's 
ion  as  to  a  charitable  bequest  wliich  does  not  accurately 
or  describe  either  of  the  claimants  of  the  fund  may  be 

by  circumstances.*  But  the  general  rule  is,  that  the 
ion  or  understanding  of  the  parties  to  a  written  con- 
nnst  be  determined  from  the  language  of  the  contract.* 
,he  intent  existing  in  the  minds  of  the  parties,  not  evi- 
1  by  their  acts,  cannot  be  sliown  by  parol.* 
[t  is  not  necessary  to  the  validity  of  a  policy  of  insar- 
lat  the  name  of  the  assured  should  appear  in  the  contract, 

ry  McShane  Co,  v.  Pttdiao,  48  B*>p.  85;  SturgU  v.  Wort  123  Ind. 

tate  Rei\  705.  134;  Smith  v.  Kimball,  63  N.  11606; 

QgBteeD  V.  Sampson.  82  N.  T.  Dodd  v.  Templeman,  76  Tex.  67. 

illwell   V.  St.  Louia   &   H.  R.  « Faulkner    v.     Natiooal     Sailore' 

Mo.   App.   221 ;  Scliiwder  v.  Honip,  155  Mass.  4.W. 

tl  N.   Y.  588;  37  N.  Y.  Stato  JRigdon  v.  Conlej,  141  lit  565. 

>!  Kinck  v.  KiDck. 7-1  Va.  13.  »Appoloe  v.  Brady,  40  Fed.  Rep. 

V.  Rumtiold,  38  N.   Y.  State  401. 
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VII.    TECHNICAL  TEEMS    EXPIAINBD   BT   PAHOU 

(1)  It  is  not  competent  for  a  party  to  prove  the  meaning  of 
a  written  instrument;  he  can  only  prove  the  pecaliar  mean- 
ing of  technical  words  used,  and,  if  words  of  universal  nse  are 
used  in  a  technical  or  peculiar  sense,  be  may  prove  facts 
tending  to  show  that  they  were  so  used ;  but,  this  being  done, 
it  is  for  the  court  to  interpret  the  contract.  Neither  is  it 
competent  to  prove  a  custom  or  usage  inconsistent  with  tbe 
terms  of  the  contract;  and,  if  the  language  is  explicit,  it  can- 
not be  varied  or  contradicted  by  parol  evidence,  or  a  meaning 
given  to  the  contract  different  from  that  called  for  by  its 
terms.  The  general  rule  I  take  to  be,  that  when  the  words 
of  any  written  instrument  are  free  from  ambiguity  in  them- 
selves, and  when  external  circumstances  do  not  create  any 
doubt  or  difficulty  as  to  tbe  proper  application  of  tliose  words 
to  claimants  under  the  instrument  or  the  subject-matter  to 
which  the  instrument  relates,  such  instrument  is  always  to  be 
construed  according  to  the  strict,  plain,  common  meaning  of 
tbe  words  themselves;  and  that  in  such  case  evidence  dehon 
the  instrument,  for  the  purpose  of  explaining  it  ncconiinfr 
to  the  surmised  or  alleged  intention  of  the  parties  to  the  in- 
strument, is  utterly  inadmissible. 

(2)  Custom  and  usage  is  resorted  to  only  to  ascertain  and 
explain  the  meaning  and  intention  of  the  parties  to  a  contract 
when  tho  same  could  not  be  ascertained  without  extrinsic  evi- 
dence, but  never  to  contravene  the  express  stipulations;  and 
if  there  is  no  uncertainty  as  to  the  terms  of  the  contract,  usage 
cannot  be  proved  to  contradict  or  qualify  its  provisions.  In 
matters  as  to  which  a  contract  is  silent,  custom  and  usage  may 
be  resorted  to  for  the  purpose  of  annexing  incidents  to  it.  But 
the  incident  sought  to  be  imported  into  the  contract  must  not 
be  inconsistent  with  its  express  terms  or  any  necessary  impli- 
cation from  those  terms.  Usage  is  sometimes  admissible  to 
add  to  or  explain,  but  never  to  vary  or  contradict,  either  ex- 
pressly or  by  implication,  the  terms  of  a  written  instrument, 
or  the  fair  and  legal  import  of  a  contract.' 

» Barnard  t.  Kellogg,  10  Wall.  383 ;  Walls  t.  Bailey,  49  N.  Y.  4M ;  Colten- 
der  T.  Dinsmore.  55  id  500. 
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fourteen  hundred  dollars,  'on  approval'  to  show  to  my  cus- 
tomersj  said  knobs  to  be  returned  to  said  A,  H.  Smith  &  Co. 
on  demand,  E.  Mier,"  might  be  shown  to  have  a  peculiar 
and  recognized  meaning  in  the  diamond  trade,  and  were  ander- 
stood  not  to  confer  a  power  to  sell,  but  authority  merely  to 
show  diamonds  to  customers  and  report  to  the  owner,  and 
that  this  meaning  was  well  known  to  plaintiffs  and  to  Plumb 
and  Miers. 

VIII.    LATENT   AMBIOniTIES. 

(a)  Latent  ambiguity  is  that  which  is  not  apparent  on  the 
face  of  the  contract,  but  arises  from  the  application  of  the 
words  to  the  objects  to  which  they  refer.  There  may,  for 
example,  be  two  estates  or  two  persons  of  the  same  name  or 
description,  and  the  words  may  equally  apply  to  either.  This 
doubt  or  difficulty  which  has  been  created  by  parol  evidence 
may  be  remi'ved  by  further  evidence  of  like  character  calcu- 
lated to  explain  which  of  the  estates  or  persons  ia  embraced 
by  the  description  in  the  written  instrument.' 

(J)  If  the  meaning  of  a  contract  by  itself  is  affected  with 
uncertainty,  the  intention  of  the  parties  may  be  ascertained 
by  extrinsic  testimony,* and  subsequent  conversations  between 
the  parties  are  admissible  to  explain  the  intended  bearing  of 
an  uncertain  clause  in  the  contract.'  Thus,  resort  may  be  had 
to  parol  evidence  to  show  the  intention  of  the  parties  to  a 
guaranty  by  showing  the  situation  and  surroundings  of  tlie 
parties.* 

(c)  Parol  evidence  ia  admissible  to  show  the  definition  of  the 
word  "  season,"  uaad  in  a  contract  of  employment,*  or  to  show 
the  meaning  of  terms  used  in  any  particular  trade  or  occupa- 
tion, when  their  meaning  becomes  material  to  the  construc- 
tion of  a  contract.* 
1  Re  AahtoD  (1893),  P.  83 ;  45  Alb,       *  OardDer  v.  WatsoD,  76  Te«.  3S. 

L.  J.  835.  » Waechterahauser    t.    Smith,  31 

"UreeDfieldF.  Nat  Baok  v.  Coffio,    N.Y.  Slate  Rep.  553;  House  T.Walch, 

162   Mass.  180;  Re  CurtiB.  64   Conn.     144  N.  Y.  4ia 

601 ;  McDonough  t.  Jolly.  165  Pa.  St       •  Behrman  v.  Linde,  16  N.  T.  State 

543;  Wykoff  v.  Rooney,  167  id   244;     Rep.  129;  0"Donohue  v.  Let^tt  134 

Bartley  r.  Phillips.  165  id.  335;  Farr    N.  Y.  40,   29  N.  Y.  State  Rep.  983; 

V.  Doxtator.  39  N.  Y.  State  Rep.  S31.      Atlanta  v.  Schmeltzer,  83  Ga.  609l 
■JeaklDson   t.   Monroe,   61    Mich. 

454;  Bradish  v.  Yocum,  130  IlL  366. 
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used  in  a  contract  of  employment  providing  for  its  annulment 
in  case  of  incompatibilityi*  and  the  letters  "F.  C."  wbicb 
are  technical  abbreviations  used  in  the  wool  trade;*  and  tbe 
meaning  of  the  words  "net  earnings"  and  "  profits,"  as  con- 
tained in  an  agreement  of  copartnership  between  a  former 
employer  and  employee;'  and  to  show  the  real  agreement  of 
the  parties  to  a  written  contract  for  the  purchase  of  a  desig- 
nated number  of  "  cords  of  wood,"  the  length  of  which  is  noc 
stated  therein;'  and  to  show  that  the  words  "excavated  and 
prepared,"  in  a  contract  requiring  plaintiff  to  furnish  the  ma- 
terials for  and  build  in  a  good  and  substantial  manner  upon  a 
road-bed,  do  not  include  ballasting.* 

§9.  In  consti'nctiOD  of  will.— In  the  construction  of  a 
will,  conversations  as  to  the  intention,  or  even  written  meino- 
rauda,  cannot  be  resorted  to  for  the  purpose  of  sustaining  a 
will  which  is  apparently  against  tbe  provision  of  a  statule. 
much  less  to  destroy  a  will  which  upon  its  face  is  not  in  con- 
travention of  any  statute.  It  is  a  cardinal  principle  in  tlie 
constrnction  of  the  terms  of  a  will  that  the  intention  of  tha 
testator  must  be  gathered  from  the  will  itself,  parol  proof 
being  only  permissible  to  show  the  condition  of  the  estate  and 
the  surroundings  of  the  testator.  In  the  case  of  O'Eara* 
there  was  never  any  question  of  construction.  None  was 
ever  raised  and  none  considered ;  and  so  the  parol  evidence  re- 
ceived was  not  admitted  or  acted  upon  in  the  constrnction  of 
that  will.'  Where  the  description  of  the  devisee  or  thing  de- 
vised is  true  in  part,  but  not  true  in  every  particular,  oral 
evidence  is  admissible  to  show  the  person  or  thing  intended, 
provided  there  be  enough  on  the  face  of  the  will  to  justify 
the  application  of  the  evidence.^    Thus,  an  error  in  a  Christian 

I  Gray  v.  Shephard.  147  N.  Y.  177,  «  Miller-Clayton  Electric  Ca  t.  He- 

OB  N.  Y.  State  Eep.  53a  Kecsport  &  W.   R  Cft,   17a  Va.  SL 

I  New  Enelaml  Dressed  Meat  &  W.  85a 

Co.  V.  Staudard    Worsted   Ca,  165  «95N.Y.  403. 

Uttsa.  32a.  '  Matter  of  Keleman.   136  N.  T  T3, 

>  Sydner  v,  Seaneii,  3  App.  Div.  25a  36  N.  Y.  State  Rep.  890. 

•  Maynard  t.  Bender,  95  Oa.  653 ;  '  Miller  t.  Traverse,  8  Biag,  Si& 
Aimrie  t.  Archibald,  25  Can.  a  C, 
86& 
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the  meaning  of  the  parties  can  be  ascertained.'  Thus  where 
a  contract  in  writing  stated  "  I  hereby  agree  to  take  50,000 
lbs.  of  sugar  of  B.,  and  pay  him  therefor  six  per  pound,"  it 
contains  patent  ambiguity,  and  parol  evidence  is  not  atlmis- 
«ible  to  show  that  six  cents  was  the  price  agreed  on ;  conse- 
quently no  action  could  be  maintained  upon  the  contract;* 
and  generally  when  the  ambiguity  arises  from  the  phraseology 
of  the  contract,  and  not  from  extrinsic  matters,  the  ambiguity 
is  patent  and  cannot  be  cured  by  parol  evidence.' 

Z.    OUSTOU  OS  nSi-QK. 

§  10.  In  general. —  When  the  existence  of  any  cnstom  is 
in  question,  every  fact  is  deemed  to  be  relevant  which  shows 
bow,  in  particular  instances,  the  cnstom  was  understood  and 
acted  upon  by  the  parties  then  interested.*  Evidence  of  usage 
or  custom  is  not  admissible  without  an  allegation  in  the  plead- 
ings or  the  existence  of  the  custom.*  Every  legal  contract  is 
to  be  interpreted  in  accordance  with  the  intention  of  the 
parties  making  it.  And  usage,  when  it  is  reasonable,  uni- 
form, well  settled,  not  in  opposition  to  fixed  rules  of  law,  not 
in  contradiction  of  the  express  terms  of  the  contract,  is 
deemed  to  form  a  part  of  the  contract  and  to  enter  into  the 
intention  of  the  parties,  when  it  is  so  far  established,  and  so 
far  known  to  the  parties,  that  it  must  be  supposed  that  their 
contract  was  made  in  reference  to  it,"  And  evidence  is  always 
admissible  to  explain  the  meaning  which  usage  has  given  to 
■words  or  terms,  as  used  in  any  particular  trade  or  business, 
as  a  means  of  enabling  the  court  to  declare  what  the  language 
of  the  contract  did  actually  express  to  the  parties.'  Parties 
are  held  to  contract  in  reference  to  the  law  of  the  state  in 
which  they  reside.  For  all  men,  being  bound  to  know  the 
law,  are  presumed,  beyond  dispute,  to  contract  in  reference  to 
it.     And  so  thoy  are  presumed  to  contract  in  reference  to  the 

1  Corker  v.  Corker,  87  Cat  643;  'Morowsbe  v.  Bohrig,  58  K  '^■ 

Osgood  V.  Baoder,  83  Iowa,  171.  State  Eep.  230, 

»  Colt  V.  Cone,  107  Maas.  285.  »  Walla  et  aL  t.  Bail^,  4&  N.  Y- 

•Edwards  V.Clark,  83  Mich.  244  464 

*  Hotchbisa  v.  Artisaas'  Baak,  43  '  Newhall  v.  Appleton  et  bL,  H^ 

Barb.  517 ;  Knowles  v.  Dow,  32  N.  H.  H.  Y.  140 ;  83  N.  Y.  State  Eep.  tlO- 
(3  Fost)  403  J  Webber  v.  Kingalaod, 
S  Bosw.  4i5. 
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usage  of  the  particular  place  or  trade  in  or  as  to  which  they 
enter  into  agreement.  When  it  is  so  far  established,  and  so 
far  known  to  the  parties,  that  it  must  be  supposed  that  their 
contract  was  made  in  reference  to  it,  evidence  of  usage  is  re- 
ceived as  is  any  other  parol  evidence  where  a  writing  is  under 
consideration.  It  is  to  apply  the  written  contract  to  the  sub- 
ject-matter, to  explain  expressions  used  in  a  particular  sense, 
by  particular  persons,  as  to  particular  subjects,  and  to  give 
effect  to  language  in  a  contract  as  it  was  understood  by  those 
who  made  use  of  it.  Custom  is  that  length  of  usage  which 
has  become  law.  It  is  a  usage  which  has  acquired  the  force 
of  law,  and  ignorance  of  the  law  will  not  excuse.  A  general 
usage  is  the  common-law  itself,  or  a  part  of  it.  Thus  the  al- 
lowance of  days  of  grace  on  a  bill  or  note  is  a  custom  of  mer- 
chants; but  it  is  established  by  a  usage  so  general,  so  long 
continued,  so  pervading  the  whole  commercial  world,  that  it 
is  universally  understood  to  enter  into  every  bill  or  note  of  a 
mercantile  character,  and  to  form  so  completely  a  part  of 
the  contract  that  the  bill  or  note  does  not  become  due,  in  fact 
or  in  law,  on  the  day  mentioned  on  its  face,  but  on  the  last 
day  of  grace.  Ail  trades  have  their  usages;  and  when  a  con- 
tract is  made  with  a  man  about  the  business  of  his  craft,  it  is 
framed  on  the  basis  of  Its  usage,  which  becomes  part  of  it, 
except  when  its  place  is  occupied  by  particular  stipulations. 
This  means  only  this :  That  the  facts  and  circumstances  of  the 
case  are  such  that  the  usage  is  of  so  long  continuance,  so  well 
established,  so  notorious,  so  universal  and  so  reasonable  in 
itself,  as  that  the  presumption  is  violent  that  the  parties  con- 
tracted with  reference  to  it,  and  made  it  a  part  of  their  agree- 
ment. 

§11.  Illngtratlons. —  (a)  Customary  rights  and  incidents 
universally  attaching  to  the  subject-matter  of  the  contract  in 
the  place  and  the  neighborhood  where  the  contract  was  made 
are  impliedly  annexed  to  the  written  language  and  terms  of 
the  contract,  unless  the  custom  is  particularly  and  expressly 
excluded.'  Parol  evidence  of  custom  and  usage  consequently 
is  always  admissible  to  enable  the  court  to  arrive  at  the  real 
meaning  of  the  parties,  who  are  naturally  presumed  to  have 
contracted  in  conformity  with  the  knowu  and  established 
1  Bcott  T.  Hartley,  126  Ind.  239. 
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usage.'  Thus,  the  custoni  of  the  country  in-  regard  to  the 
claims  of  an  outgoing  tenant  of  a  farm  will  prevail,  although 
there  13  a  lease  under  seal  regulating  the  terms  of  the  holding, 
Ijut  not  containing  stipalations  as  to  the  terms  of  quitting, 
which  can  exclude  the  custom,' 

(J)  The  customary  right  of  a  tenant  to  the  away-going  crop, 
to  compensate  for  work,  seed  and  materials  employed  in  ma- 
nuring, tilling  and  sowing  the  land,  also  the  customary  right 
of  a  heriot  on  the  death  of  a  tenant  for  life,  and  all  customs 
and  usages  respecting  the  cultivation  of  the  soil  and  the  mode 
of  husbandry,  will  impliedly  prevail,  if  the  lease  is  silent  re- 
specting them ;  and  parol  evidence  is,  consequently,  admissible 
to  superadd  the  usage  and  customary  right  to  the  contract 
between  the  parties;  such  right  and  usage  being  recognized 
by  law  as  incident  to  the  subject-matter  of  the  contract,  and 
consequential  upon  the  taking  of  the  land. 

(c)  Omissions  may  be  supplied  by  the  introduction  of  the 
custom,  but  the  cnstom  cannot  prevail  over  and  nullify  the 
express  provisions  and  stipulations  of  the  contract,' 

{d)  In  all  contracts  as  to  the  subject-matter  of  which  tnown 
usages  prevail,  parties  are  bound  to  proceed  with  the  tacit 
assumption  of  those  usages;  they  commonly  reduce  into  writ- 
ing the  special  particulars  of  their  agreement,  but  omit  lo 
specify  these  known  usages,  which  are  included,  however,  as 
of  course,  by  mutual  understanding.  Evidence,  therefore,  of 
such  incidents  is  receivable.  The  contract,  in  truth,  is  partly 
express  and  in  writing,  parti}'  implied  or  understood  and  un- 
written. It  is  for  this  reason  that  evidence  of  a  usage  or 
custom  existing  in  a  particular  trade  or  business,  or  in  a  par- 
ticular locality,  is  permitted  to  be  shown.' 

(e)  It  is  well  settled  that  a  general  usage,  or  one  which  is 
known  to  the  parties  and  which  does  not  conflict  with  the 
express  terms  of  a  contract,  forms  a  part  thereof  as  much 
as  though  written  therein.'  But  the  evidence  most  not  be  of 
a  particular  which  is  repugnant  to  or  inconsistent  with  the 
written  contract. 

iDe  Witt  V.  BeiTT,  134  U.  a  308.        40;  29  N.  Y.  State  Eep.  988;  Gtffi 

>Enapp  V.  Marlboro,  29  Vl  283.         t.  Meyere,  59  Mich.  80a 

*  O'Donohue  v.  Leggetl,  134  N.  Y.         *  Heald  v.  Cooper,  8  Me.  8a 

*Supperl)'  v.  Steward.  50  Barb.  Si 
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(k)  "What  was  usually  and  habitually  done  in  the  running  of 
trains  may  be  proved  to  rebut  a  ctaim  that  an  employee  was 
negligent  in  running  a  train  in  violation  of  rules;'  and  the 
usual  custom  of  railroads  in  regard  to  turn-tables;*  and  as  to 
the  mode  of  shipment  of  baled  cotton.* 

(^  Evidence  of  general  custom,  or  of  the  amount  of  care 
exercised  by  men  in  general  in  similar  circumstances,  is  com- 
petent upon  the  question  whether  or  not  a.  person  exercised 
ordinary  care  in  the  custody  of  bailment.*  So  evidence  of  a 
general  custom  for  people  to  cross  railroad  tracks  at  the 
point  where  the  assured  was  killed  is  competent  as  tending  to 
show  whether  he  was  violating  the  law  or  rules  of  a  company 
in  crossing  the  track.* 

(m)  It  is  competent  to  show  a  custom  or  habit  for  switch- 
men to  go  between  the  cars  under  like  circumstances  to  those 
under  which  the  plaintiff  was  injured;*  or  for  brakemen  to 
get  on  coal-cars  over  the  side." 

(«)  It  is  competent  to  show  that  other  business  men,  under 
the  same  circumstances,  acted  as  the  defendant  acted.* 

(o)  A  contractor  may  show  a  general  custom  among  con- 
tractors to  charge  a  profit  upon  the  amount  paid  by  them  to 
workmen  when  the  contract  is  by  the  day.'' 

(j?)  Evidence  of  the  usual  and  ordinary  distance  for  the 
erection  of  signals  from  a  low  bridge  is  competent  on  the 
question  whether  a  certain  signal  was  too  near  a  bridge  to 
operate  as  a  sufficient  warning,  in  an  action  by  a  brakemaa 
for  personal  injuries  from  being  struck  by  a  low  bridge  in 
which  the  warning  signal  was  but  fifty-one  feet  from  the 
bridge." 

'  HuQn  T,  Michigan  C  R  Ca.  78  '  Duncan  v.  Preferred  Mutual  Aoi 

Midi.  518;  Daley  v.  American  Print-  Aaa'n.  129  N.  T.  623,  86  N.  Y.  8taw 

inj!  Co.,  163  Mass.  581.  Rep.  92a 

2  Bridger  v.  Ashvilie  &  S.  R.  Ca,  27  •  Hiaory  t.  Richmond  &  D.  R  Co., 

a  a  156, 18  Am.  St  Rep.  653.  91  Ala.  514 

•Louisville  &  N.  B  Ca  v.  Man-  ^Coata  v.  Boston  &  M.  R.  Ca,  15* 

Chester  Mills,  88  Teno.  653;  McKay  v.  Mass.  3n 

New  York  Central  &  Hudson  River  ^Rand  v,  Johns,  Sfl  Tex.  App.  165; 

R.  Ca.  SO  Hun,  563,  20  N.  Y.  State  Holland  v.  Teon.  Coal  &  J.  R.  Ca,  91 

Rep.  8ia  Ala.  4M, 

^Arrastronj?  v.  Chicago,  M.  &  St  »McDonnell  v.  Ford,  87  Mich.  19^ 

P.  R  Ca,  45  Minn.  83.  "Wallace  v.   Central  Vermont  R. 
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(g)  The  rules  of  a  railroad  companj 
of  a  switch,  and  of  the  usual  manner 
a  certain  track,  are  admissible.' 

(r)  No  proof  of  custom  can  be  madi 
stipulations  of  a  contract,  nor  to  co 
strnction  implied  from  a  written  coi 
time  of  performance,  that  the  work  i 
rials  furnished  in  a  reasonable  time.* 

(«)  Custom  or  usage  may  be  proved, 
meaning  of  terms  having  a  peculiar 
but  also  to  supply  evidence  of  tiie  int 
a  contract.*  Thus  proof  of  a  custor 
the  method  intended  by  the  parties  tc 
of  logs  to  be  followed  in  measuring  t 
tract  does  not  express  the  mode,  and 
lowed  on  logs  sold  according  to  "  boai 
or  pickey  logs,* 

§  12.  Qnalitiesof  nsage. —  In  order 
usage  of  a  trade  or  business,  it  must  be 
tablished,  so  general,  so  uniform  and 
reasonably  be  presumed  that  the  parti 
in  reference  to  it.'  It  must  be  show 
and  not  merely  casual,  uniform  and  n 
not  personal;  or  that  it  was  known 
contract  was  entered  into.*  It  is  sul 
be  so  well  known  and  acquiesced  in  tl: 
presumed  to  have  been  an  ingredieni 
tract  by  the  parties ;  ^  and  this  is  the  c 
is  certain,  reasonable  and  universally 
every  one  engaged  in  the  trade  know 
of  it,  if  he  bad  taken  the  trouble  to 

Co,  138  N.  T.  80a,  B3  N.  T.  State  *ia.; 

Rep.  S51 ;  Flanders  v.  Chicago,  SL  P.,  tional  I 

U.  &  O.  R.  a  Co.,  01  Minn.  18a  •  Foy 

'Chicago,   M.   &  St   P,  R   Ca  v.  Smith' 

O'Snllivan,  143  1)1.  4a  «  Diiq 

»MorowBker.Rohrig,5BN.Y.8tate  Hureh 

fep.  220;  Richmond  &  D.  R  Co.  t.  lup  v.  I 

Hls8ong,97  Ala.2a3;  Shaw  v.  Jacobs,  'Smi 

21 1*  R  A.  440.  Lewis  ' 

'Destrehao  v.  LouiGiana  Cjpress 
I^imber  Co.,  45  La.  Ann.  87. 
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press  contract  cannot  bo  controlled  or  varied  or  contradicted 
by  a  usage  or  custom.'  Where  it  is  sought  to  establish  a  usage 
of  trade  to  control  the  meaning  of  words,  it  must  be  shown 
that  the  words  are  used  in  that  trade  and  are  understood  in  a 
defined  sense.  And  the  proof  must  show  facts  that  lead  to 
a  conviction  that  they  were  used  in  that  case  in  such  sense. 
It  must  be  proved  by  the  multiplication  or  aggregation  of  a 
great  number  of  particular  instances;  and  these  instances 
must  have  a  principle  of  unity  rnnning  through  them,  and 
that  unity  must  show  a  certain  course  of  business,  and  an  es- 
tablished understanding  respecting  it.  The  testimony  of  one 
witness  is  not  generally  sufficient  to  establish  a  usage  of  trade ; ' 
but  the  question  as  to  whether  the  evidence  of  one  witness  is 
sufficient  or  not  must  be  determined  from  the  witness*  means 
of  information.'  To  establish  a  shipping  usage  on  a  certain 
river,  the  witness  may  state  bis  habit  and  custom  in  shipping 
iu  all  boats  on  the  river.*  Ad  isolated  instance  is  not  suffi- 
cient to  prove  a  custom;  nor  will  evidence  of  the  custom  of 
one  person  be  sufficient  to  establish  a  general  course  of  trade.* 

§  13.  When  not  necessarily  general. —  It  is  not  necessary 
that  usage  should  be  general  —  that  is,  extend  over  the  whole 
country ;  neither  is  its  antiquity  of  any  importance  except  to 
show  that  the  parties  knew  of  it  and  intended  to  adopt  it  as 
the  law  of  their  contract.'  The  usage  must  be  shown  to  be 
certain  and  reasonable,  and  so  universally  acquiesced  in  that 
everybody  in  the  particular  trade  knows  it,  or  might  know 
it  if  be  took  the  pains  to  inquire.''  If  the  usage  exists,  and  it 
is  not  inconsistent  with  the  written  contract,  it  is  precisely 
the  same  as  if  it  were  written  in  words  attached  to  the  con- 
tract; and  it  cannot  be  got  rid  of  by  proof  of  an  oral  agree- 
ment to  waive  or  vary  it.* 

§  14.  How  established. —  It  is  not  sufficient  to  show  by  a 
witness  belonging  to  a  particular  trade  that  he  does  a  certain 

'  De  Witt  V.  Berry,  134  TJ.  8.  306 ;  *  Berry  v.  Cooper,  28  Ga.  54a 

O'Donohiie  v.  Leggett,  134  N.  Y.  40;  •  Burr  v.  Sicklos,  17  Ark.  42& 

89  N.  Y.  State  Rep.  983;  Conrod  v.  eWood  v.  HicouV.  3   Wend.  501; 

Fisher,   37   Mo,   App,   3')Z;    GaRe  v.  Bank  of  Utica   v.  Smith,  18  Johoa 

Meyers.  SB  Mich.  300;  Scott  y.  Hart-  230. 

lej,  136  Ind.  239.  '  Foxhall    v.    lutemntiotial    Land 

a  Wood  T.  Hioock,  2  Weod.  501.  Credit  Co.,  IB  L.  T.  (N.  S.)  637. 

)  HaskiDS  V.  Warren.  1 15  Mass.  514 ;  i  Pankes  v.  Lamb,  81  L.  J.  Q.  E 98. 
Vail  V.  Rice,  5  N.  Y.  15-% 
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thing  in  a  particular  way,  but  it  must  be  shown  that  that  is 
the  usual  mode  adopted  in  the  trade.*  The  course  adopted 
by  the  trade  must  be  shown,'  and  evidence  of  an  isolated  in- 
stance is  not  sufficient.*  It  is  not  necessary  that  the  witness 
should  be  engaged  in  a  particular  trade  or  business  to  make 
him  competent  to  testify  to  a  usage  pertaining  to  it.  It  is 
sufBcicnt  if  he  has  acquired  bis  knowledge  by  dealing  with 
those  engaged  in  it.  The  witness  must  state  what  is  done, 
and  bow.*  In  all  cases,  in  order  to  establish  a  customary 
right,  the  evidence  should  not  be  less  than  that  required  to 
establish  a  prescriptive  right.*  In  order  to  establish  a  usage 
of  a  certain  trade  or  business  the  testimony  should  come  from 
those  engaged  in  the  business  or  those  who  are  familiar  with 
the  existence  and  application  of  the  usage.*  A  usage  must  be 
proved  by  evidence  of  facts  and  instances  in  which  it  has  been 
acted  npon.^  It  is  not  necessary  that  there  should  be  either 
the  antiquity,  uniformity  or  notoriety  that  is  essential  to  es- 
tablish a  custom;  it  is  sufficient  if  it  is  shown  to  be  so  well 
known  and  so  generally  acquiesced  in  that  it  may  rea- 
sonably be  presumed  to  have  been  imported  into  their  con- 
tract by  the  parties.  The  mere  fact  that  the  evidence  is 
conflicting  does  not  settle  the  question,  but  it  is  for  the  jury 
to  say  from  all  the  evidence  whether  or  not  the  usage  is 
established.' 

31,    LOCAL    rSACE  —  NOTICE    OF   MrST   BE    SHOWN. 

It  would  seem  that,  upon  principle,  for  a  party  to  be  bound 
by  a  local  usage,  or  a  usage  of  a  particular  trade  or  profession, 
he  must  be  shown  to  have  knowledge  or  notice  of  its  exist- 
ence. For  upon  what  basis  is  it  that  a  contract  is  held  to  be 
entered  into  with  reference  to  or  in  conformity  with  an  exist- 
ing usage?   Usage  is  engrafted  upon  a  contract,  or  invoked  to 

'  Geary  v.   Meagher,  33  Ala.  630;  « Smith  v.  Floyd.  18  Barb.  52a 

Pflel  V.  Kemper,  8  Wifp.  315.  «  Smith  v.  Wright.  M  Ala.  417. 

'AnstiD  V.  WilliatUB,  2  Ohio,  64.  ^Milh  v.  HaMock.  2  Edw.  Ch.  6SS; 

>BoiT  T.  Sickle,  17  Ark,  42a  Cheoery  v.  Giiodrich,  106  Mass.  666. 

*  UriffiD  T.  Rice,  1  Hilt.  184 ;  Com-  "  Upton  v.  Starbridge  Cotton  Mills, 

mercial   Bank    of  PeouBjIvania  v.  lllMasa.446i 
DnioQ  Bank,   19  Barb.  392;  Cheap- 
aide  Bank  v.  Swain,  29  Md  ISa 
19 
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Upon  the  part  of  one  of  the  contracting  parties  that  he  was 
ignorant  of  such  usage. 

In  short,  tbe  general  rule  is  that  a  mere  local  usage  is  not 
binding  upon  a  party,  unless  he  has  notice  or  knowledge  of  its 
existence  at  the  time  when  tbe  contract  was  entered  into,  and 
the  burden  of  establishing  knowledge  is  on  the  party  setting 
it  up.'  The  usage  or  custom  of  a  particular  port,  in  a  partic- 
ular trade,  is  not  such  a  usage  or  custom  as  will  limit,  control 
or  qualify  the  language  of  a  contract.*  In  New  York  local 
usage  is  not  admissible  to  control  tbe  rules  of  law  respecting 
a  particular  trade.'  But  a  shipper  of  goods  is  chargeable  with 
notice  of  an  established  and  well-known  usage  existing  in  a 
particular  trade. 


In  order  to  be  valid  and  binding  it  is  necessary  that  a  usage 
should  be  reasonable.  Thus  the  following  usages  have  been 
held  bad  as  against  the  policy  of  the  law :  For  the  master  of  a 
vessel  to  sell  the  cargo  of  a  stranded  vessel  without  necessity;' 
authorizing  a  person  to  charge  for  services  not  rendered,  or 
material  never  furnished;'  exempting  carriers  from  liability 
for  negligence,  or  favoring  the  violation  of  a  statutp;*  or 
for  a  bank  not  to  correct  mistakes  in  counting  money,  unless 
ii  is  discovered  before  the  party  leaves  the  bank. 

3III.    UEANIKO   OF   'WORDS   INTERPRETED   BT    USAGE. 

In  a  particular  trade  or  business,  words  having  a  well  under- 
stood meaning  in  ordinary  transactions  have  often  a  teclmical 
sense,  entirely  different  from  their  ordinary  signification;  so 
that  if  in  that  class  of  contracts  the  words  were  to  be  given 
their  ordinary  interpretation,  the  intention  of  the  parties 
would  be  wholly  subverted.  In  such  cases  evidence  ot  usage 
is  admissible  to  explain  the  local,  technical  or  peculiar  mean- 
ing in  the  trade  or  business  to  which  the  contract  relates,  pro- 

<  Albatroas  v.  Wayne,  16  Ohio.  SIS ;       >  Higgins  t.  Moore,  34  N.  Y.  417 ; 

Flyon  T.  Murphf,  2  £.   D.  Smith  (N.  Bisaell  v.  Ctunpbell,  54  id.  303. 
Y.),   378;    Barnard    v.    Kellogg,   10       <  Stillman  v.  Hurd.  10  Tejt.  107. 
Wall.  88a  >  Kendall  v.  Russell,  5  Dana  (Ky-)* 

^  Adams  v.  InHiirance  Co.,  TS  Pa.  50. 
St  411 ;  Cope  t.  Dodd,  18  id.  3a  «  Dunham  t.  Dej,  13  John&  44 
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'ided  sufficient  is  proved  to  raise  a  presumpl 

pufties  intended  to  use  the  words  in  their  techn 

olar  seose.  Id  sach  cases  it  is  proper  to  ask  a  wil 

there  is  any  generally  understood  meaninjj  of  ( 

among  persons  engaged  in  the  particular  tradi 

under  consideration;'  and  such  a  question  must 

hy  a  witness  before  he  is  asked  what  he  undei 

Written  contract  to  which  it  is  meant  to  apply  the 

usage  has  been  admitted  to  show  what  was  i 

"■ords  "  ream,"  * "  all  faults," '  "  fur,"  *  '•  roots," '  o 

So  also  to  show  what  is  meant  by  the  wor 

"  months,"  etc.>  in  a  certain  class  of  contracts,*   & 

certain  work,  as  "  plastering  a  house,"  or  "  laying 

>s  to  be  done  at  so  much  per  square  yard,  evident 

**'  plasterers,  in  the  locality  where  the  contract 

admissible  to  determine  whether,  in  ascertaining 

"^  whole  sides  of  the  house  should  be  measure 

.  ^ther  allowance  should  be  made  for  openings 

^^Ovis.''    And  in  the  same  manner  the  meani 

pat&s^A  is  ascertained;  thus,  " coppered-ship,"  ' 

of  lad ing," »  "store  fixtures,"  "immediate  deli' 

liwe*-'*"  "a  full  and  complete  cargo  of  sugar,"   P 

was  acJrnitted  to  show  that  in  a  contract  for  a  ce 

,         l*arrel3  "  of  petroleum  at  so  much  a  galli 

wii-i-el"  means  a  vessel  of  a  certain  capacity, 

.   ^"ory  measure  of  quantity.    And  that  for 

,       ^t»ee  that  petroleum  oil  is  often  sold  in  barr 

^■•s  ^rg  usually  of  such  certain  capacity,  is  cc 

XIV.    ADDING    IMCIDENT  TO    COiyTRACT. 

%  t^^     S'e  is  admissible  to  add  incidents  to  the  coi 

and  ^      *low  what  things  are  customarily  treated 

^^'^essorial  to  the  principal  thing  which  is  t 

"^^^^^«-tson  V.  Jackson,  2  C  R  411  •Hinton  v.  Locke, 

'Cit^fc^^*:*!!  T.  Madigan,  15  Wia.  144.  '  Walla  v.  Bailey,  < 

* ^^^!^*  *■  Coal  Ca,  77  Pa.  St  286.  «  Creery  v.  Holly. : 

CC*-,   &^*"   V-  tlnioii  Insurance  Co.,  7  »  Nelson  t.  Smith, 

^^ii,^^**^  l»SleglH  V.   HaHsl 

I^*4&_         "^^  Commercial  Ids.  Ca,  7  561. 

^SS.  II  Schiller  V.  Steven 
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the  contract,  or  to  which  it  relates, —  which  are  not  inconsist- 
ent therewith.'  This  is  npon  the  ground  that  the  parties 
did  not  mean  to  express  the  whole  contract  in  writing,  but 
made  it  in  reference  to  usage,  which  becomes  a  part  of  it.* 
Thus  a  note  is  made  payable  thirty  days  from  date,  but  usage 
steps  in  and  postpones  the  payment  for  three  days.  So, 
too,  it  may  be  shown  by  parol  that  it  is  the  custom  of 
persons  employed  in  particular  trades,  under  a  general  con- 
tract of  hiring,  to  have  certain  holidays  in  the  year  to  them- 
selves. Prijna  facie,  every  contract  is  to  be  understood  as 
containing,  in  some  sort,  an  implied  reference  to  the  general 
law;  but  the  general  rule  is  clear,  that  no  extrinsic  evidence 
of  usage  can  be  received  to  vary,  add  to  or  contradict  the 
plain  sense  of  the  contract,  when  once  properly  ascertained.* 
The  application  of  the  rule  depends  so  much  upon  peculiar 
forms  of  expression,  and  terms  in  the  contract,  which  may 
strike  different  minds  in  different  ways,  that  judges  disagree 
on  this  point;  for  the  presumption  that  parties  contracted  in 
reference  to  the  general  law  must  be  overcome  before  the 
usage  can  be  applied. 

iCooper  V.  Kane,  IS  Wend  886;       *Uiiit«dStatea  v.  ArredoDdo,6Pet 
Diion  V.  Dunham,  18  HI  831 1  Leach    716 ;  Palmer  -v.  Kane,  S  Wis.  2SS. 
T.  Beardsle^  22  Conn.  401  ■  Parsons  v.  MiUer,  IS  Wend.  S9Z. 
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*ttOI*     ETIDKNCE  OONCERNtBQ  WKIT- 

g  mm. 

^   "^WritiQgB  not  BJgDed  by  both 

®-      -^^«  to  the  exiatcDce,  ideotitf  or 

TsUditf  of  contract 
*-        '-fc-~«  ahow  that  writing  parport- 
iDg  to  be  a  contract  was  not 
intended  as  sucli. 
■"       ^~^  mrouDdlng  circumBtanceB. 

"^i^Vhen  considpratioD  of  written 
contract  may  be  shown  to  be 
^  different 

-■-■fcecei  pt,  'et& 

-*-^.«rol  evidecce  to  complete  an 
eotire  agreement  of  which  a 
„  writing  ia  only  a  part 

^— ■.luatrationa. 
.„       j^^-g  to  bilb  and  notes. 

-*^«  show  that  writing  appar- 
.  j_  eatly  absolute  is  not 

^-^tatutes  of  fraud  —  Admisaibil- 
^a  ity  of  paroi  evidence, 

-^^illi  of  lading. 


L  Subsequent  cbangm  of  con- 

L  Bills  of  sale  — Parol  endence 

i.  Written  assignments  —  Parol 

evidence  as  to. 
1.  True    part  and    character  of 

r.  Written  leases  —  Parol  evi- 
dence as  t& 

L  Collateral  contract  by  parol 

).  Illustrations. 

I.  To  ehow  a  deed  to  be  a  mort- 
gage. 

1.  Conditions  upon  which  a  writ- 
ing WHS  delivered. 

!.  Illu3tTBtion& 

1,  Immovables,  inscription,  eta 

1.  Warranty. 

>.  Mistake 

t.  Fraud  — Parol  evidence  oL 

r.  When  written  instrument  may 
be  contradicted. 
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I  -» 

.  ■*-.  Wrltinga  not  signed  by  both  parties. —  A  writing 

^     ^^  by  one  party  to  a  contract  does  not  preclude  him  from 

,       ^*'  i  ng  by  parol  what  the  undertaking  of  the  party  not  sign- 

,       ^^^'as.'     Thns  a  bill  of  sale  of  goods  signed  by  the  vendee 

-T^***  stating  the  number  of  packages  and  terras  of  sale>  is 

^ti©  contract  of  both  parties,  but  only  of  the  vendee;  and 

^    ^^  evidence  is  admissible  in  an  action  for  the  purchase-price 

^■^ow  that  the  sale  was  by  sample,  uTid  that  the  selter  war- 

^^«ad  the  goods  to  be  like  the  sample,  and  that  some  of  the 

^"rocd  V.  Arata,  35  N.  Y.  Staie  Rep.  42;  Dana  v.  Taylor,  150  Mass.  25; 

^<»tce  V.  Gardner  (1807),  1  Q.  B.  683. 


goods  did  not  comply  with  the  warranty.'  Eridence  of  a 
parol  agreement  by  a  landlord  to  make  certain  changes  in  the 
premises,  and  to  accept  a  less  amount  of  rent  while  the  changes 
were  in  progress,  is  admissible  though  the  agreement  is  made 
contemporaneous  with  a  written  lease.*  It  seems  that  evi- 
dence  is  admissible  of  a  parol  agreement  guarantying  the 
quantity  of  land  embraced  by  a  written  contract  of  a  sale  or 
a  deed  of  conveyance,  unless  the  written  agreement  embraces 
the  whole  contract;*  and  to  prove  an  agreement  in  which  a 
written  instrument  originated  and  of  which  it  constituted  a 
part;'  and  to  establish  a  contemporaneous  oral  agreement 
which  induced  the  execution  of  a  written  contract,  though  it 
may  vary,  change  or  reform  the  instrument.*  But  where  a 
written  offer,  containing  expressly  or  by  implication  all  the 
engagements  appropriate  and  necessary  to  the  agreement,  is 
signed  by  one  party  and  accepted  by  the  other,  it  constitutes 
such  a  complete  contract  between  them  that  oral  evidence  is 
inadmissible  to  add  to  its  terms;  the  general  ruj^ being  that, 
if  a  paper  appear  on  its  face  to  be  a  complete  contract,  then, 
in  the  absence  of  fraud,  accident  or  mistake,  parol  evidence 
is  inadmissible  to  enlarge  its  terms, —  the  conclusive  presump- 
tion of  law  being  that  such  paper  embodies  the  entire  agree- 
ment of  the  parties.  And  whether  or  not  a  writing  appears 
upon  its  face  to  be  the  complete  expression  of  the  agreement 
of  the  parties  is  for  determination  by  the  court.* 

§'3.  As  to  the  existence,  identity  or  validity  of  contract. 
Conversations  and  negotiations  preliminary  to  a  written  agree- 
ment, although  merged  in  it,  are  admissible  in  evidence,  not 
for  the  purpose  of  explaining  its  terms,  but  to  throw  light 
upon  the  question  of  its  execution,'  and  to  show  that  a  writing 

1  Curtis  V.  Soltan,  34  N.  Y.  State  191;  Condit  v,  Coudrey,  123  N.  Y. 

Rep.  767;  Routlidge  v.  Wortliington  463:  34  N.  Y.  Slste  Reji.  107. 

Ca,  lie  N.   Y.   592;  30  N.   Y.  Stste  a  McGree  v.  Craven,  106  N.  C.  351. 

Rep.  185;  Smith  v.  Coleman,  77  Wis.  <McAteer  v.  McAteer,  81  S.  C,  313 

343;  HesB  v.  Board  of  Education,  33  »  Furguson  v.  Raflferty,  128  Pa.  St 

m.   App.   440;    Work   v.   Beach.   58  837. 

Hun,  7;  37   N.   Y.   State   Rep.   547;  « Harrison  v.   McCorraick,  88  Cal. 

Ferguson  v.  Baker,  26  N.  Y.  State  327;  23  Am.  SL  Rep.  409;  The  Lam- 

Rep.826;  118  N.  Y.  257.  eon  Con.  S.  a  Co.  v.  Hartcng  40  N,  Y. 

"Sire  V.  Rumbold,  39  N,  Y.  State  State  Rep.  191;  Tuttle  v,  Burgett,  80 

Rep.  85;  Cleuigan  v.  McFarland,  34  L.  R  A.  SI4,  53  Oliio  St.  49& 

id.  024;  Roberts  v.  BoDaparte,  73  Md.  '  Wilbur  v,  Stoei*),  Si  Mii;li.  844 
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never  took  effect  as  a  contract ;  •  or  that  the  person  whose 
name  is  subscribed  to  a  contract  never  intended  to  sign  it,  but 
supposed  he  was  signing  one  previously  drawn ;  *  and  evidence 
of  a  contemporaneous  oral  agreement  is  admissible  on  the 
C|uestion  of  usury  in  a  loan,  although  a  writing  signed  by  the 
borrower  on  the  same  subject  is  proved.' 

g  3.  To  show  that  a  writing  purporting  to  be  a  contract 
was  not  intended  as  such. —  Parol  evidence  may  be  given  to 
show  that  a  writing  purporting  to  be  a  contract  was  not  in 
fact  intended  by  the  parties  as  such.     Such  evidence  is  not  re- 
ceived to  change  the  written  contract  by  parol,  but  to  estab- 
lish that  such  contract  had  no  force,  efficacy  or  effect.     This 
is  in  avoidance  of  the  instrument  and  not  to  change  it,  and  is 
as  competent  as  it  would  be  to  show  that  a  written  instrument 
was  obtained  fraudulently,  by  duress,  or  in  an  improper  man- 
ner   Such  evidence  does  not  come  within  the  ordinary  rule 
of  introducing  parol  evidence  to  contradict  written  testimony, 
but  tends  to  explain  the  circumstances  under  which  an  instru- 
ment was  executed  and  delivered,  or  to  show  that  it  was  can- 
celed or  surrendered.*     So  where  one  of  the  parties  to  an  ac- 
tion introduces  in  evidence  an  order  from  a  third  person  to 
*"e  other  party  to  the  action  for  certain  property,  and  a  bill 
''om   such  party  to  such  third  person  of  the  property,  sent 
after  the  property  had  been  delivered,  to  show  a  sale,  the  party 
agrainst  whom  the  evidence  is  introduced  may  show  by  his 
<"*'Q    testimony  or  that  of  his  agent  that  the  bill  was  sent 
"■erely  as  a  memorandum  of  the  value  of  the  lumber,  and  to 
•^tify  the  person  for  what  amount  they  would  be  required  to 
I.    '^ttnt.     It  is  competent  to  show  the  purpose  for  which  the 
[.        "Was  sent,  to  explain  its  real  meaning  and  significance. 
^1   if  the  bill  was  made  out  concurrently  with  the  contract, 
"^v-as  part  of  the  rei  geatm,  it  is  not  a  writing  having  such 
J     *^*V)plete  and  decisive  character  as  would  render  parol  evi- 

^^  inadmissible.* 
j^j  /^^  Surrounding  circumstances.— The  rule  that  parol 
^*ice  is  admissible  to  explain  and  apply  a  writing,  where 

Q^_^*-lrettv.  Davis.  104  Ho.  549 ;  Mc-  "Crosby  v.  Tlie  D.  &  H.  C.  Ca,  128 

S^%1«  V.  Broeniel,  53  N.  J.  L.  52.  N.  Y.  641.  40  N.  Y.   State  Rep.  85; 

iK,}*  <»imiDga  T.  Hoes,  W  Cal.  oa  Great  Western  Tel.  Co.  v.  Loeweothal. 

,'r,^in  T.  Swensen,  48  MiuD.  300.  1.54  111.  301;   Johnson  v.  Smith,   165 

^f_*'»ereon  v.  Mason.  60  N.  Y.  394;  Pa.   Si.    105;   Martin   v.   Fridenberg, 

\  *^^la  V.  Olpisteaii,  ir,7  U.  S.   108;  100  id.  417. 

*"^Vtvi8  y.  Union  N^t  Bunk.  164  IIL 

*^*  ^lack  V.  Sliarkey.  104  Cal.  3Tlt. 
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it  does  not  contradict  or  vary  it,  is  universal  in  its  application, 
under  the  rule  that  a  writing  may  be  read  in  the  light  of 
surrounding  circumstances,  in  order  that  the  true  intent  and 
meaning  of  the  parties  may  be  arrived  at.'  The  rule  that 
contemporaneous  parol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument  is  limited  in 
its  application  to  the  language  of  the  instrument,  and  does 
not  exclude  the  light  of  extrinsic  circumstances.'  The  law 
does  not  deny  to  the  reader  the  same  light  and  information 
that  the  writer  enjoyed;  he  may  acquaint  himself  with  the 
persons  and  circumstances  that  are  the  subjects  of  the  allu- 
sions and  statements  in  the  written  agreement,  and  is  entitled 
to  place  himself  in  the  same  situation  as  the  party  who  made 
the  contract,  to  view  the  circumstances  as  he  viewed  them, 
and  so  judge  of  the  meaning  of  the  words  and  of  the  correct 
application  of  the  language  to  the  things  described.  The 
judgment  of  the  court  must  be  simply  declaratory  of  what  is 
in  the  instrument;  it  has  to  ascertain,  not  what  the  party  in- 
tended, but  what  is  the  meaning  of  the  words  he  has  used. 
Thus,  to  explain  a  patent  ambiguity,  parol  evidence  is  never 
admissible,  whatever  doubt  may  exist  as  to  the  intention  of  the 


For  the  purpose  of  the  construction  of  the  instrument,  no 
words  can  be  added  or  taken  from  its  provisions ;  but  where 
the  words  used,  in  their  application  to  an  instrument  of  which 
they  are  a  part,  are  not  entirely  intelligible,  parol  evidence  of 
the  circumstances  attending  its  execution  may,  as  between  the 
parties,  be  admissible  to  aid  in  the  interpretation  in  its  appli- 
cation of  the  language  so  used.'  Thus,  in  such  a  case,  resort 
may  he  had  to  the  nature  of  the  business  in  which  the  instru- 
ment was  to  he  used,  the  situation  and  relation  of  all  the  par- 
ties, and  their  previous  dealings  and  negotiations  which  led  to 
the  giving  of  the  instrument,  to  enable  the  court  to  under- 
stand the  meaning  of  the  language  used.  So  recitals  in  a  con- 
tract are  not  strictly  any  part  of  the  contract,  but  they  may 

1  Emery  v.  Webster.  43  Me.  204;  »  Field  t.  Morason,  47  N.  Y.  221; 

Piereon  V.Atlantic  Bank.  T7N.Y.  804.  Fish    y.    Hubbard,   21    Wend.   651; 

'  Bollins  y.  Pueblo  County  Com'rs,  Merchants'  Nnt  Baok  of  Whitehall 

15  Cola  103 ;  Sears  v.  Kings  County  v.  Hall,  88  N.  Y.  346, 
EI«T.  B.  Ca,  IsaMass.  151. 
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I  written;'  and  when  the  letters  were  received;'  and  to 
w  that  a  writing  sued  od  does  not  set  out  ail  of  tho  con- 
it  relations  between  the  parties ; '  and  that  a  grant  was  ex- 
ssly  subject  to  a  survey  to  be  afterwards  made,*  But  the 
rt  cannot  give  effect  to  any  intention  which  is  not  ex- 
ssed  by  the  language  of  the  instrument  when  looked  at  in 

light  of  facts  that  are  properly  before  the  court.*  Opin- 
i  and  intentions  of  the  parties  and  the  surrounding  facts 
inadmissible  to  alter  the  signification  of  the  plain  language 
I  written  instrument  which  is  free  from  ambiguity.* 

5.  IVhen  cousideration  of  written  contract  may  be 
iwn  to  be  dlfTerent. —  The  consideration  of  an  instrument 

bo  inquired  into  in  a  court  of  law  when  fraud,  mistake  or 
a^ery  in  its  execution  is  the  issue.'  The  consideration  re- 
id  in  a  sealed  instrument  \&  prima  facie  evidence  only,  and 
Y  be  controlled  or  rebutted  by  parol  proof;*  not  to  con- 
diet  the  instrument  sued  on,  but  to  show  the  consideration 
m  which  it  rests.'  Thus,  oral  evidence  is  admissible  to 
w  the  consideration  of  a  contract  which  does  not  specific- 
■  set  forth  the  consideration,"*  or  to  show  that  the  consid- 
tjon  was  paid  by  another  person ;  "  or  that  no  part  of  the 
sideration  of  a  note  inured  to  the  benefit  of  the  defend- 
;  **  or  that  a  part  of  the  consideration  was  a  promise  to  pay 
its  due  from  the  promisee  to  third  persons."  Where  there 
iliver  V.  Hunting.  L.  R  44  Cli.  D.  71  N.  Y.  Slate  Rep.312;  Cartyv.Cou- 
nolly,  91  Cat  15;  Brown  v.  Brown, 
larney  v.  Forbw.  1J8  N.  Y.  580,  106  Mo.  811;  Taylor  t.  Crockett,  123 
.  Y.  State  Rep.  9Ba  Mo.  300. 

'eabody  v.  Bement,  78  Midi.  47.  "Macombe  v.  'WilkinBon,  83  Mich, 
•aimer  v.  Farrell,  129  Pa.  St  163.  480;  Serat  v.  Smith.  15  N.  Y.  Supp. 
■aniieiB'.  etc  Ca  v.  Commercial  330:  Halpin  v.  Stone,  78  Wia.  IBS; 
k.  15  Wis.  434.  Adee  v.  Halletl  (N.  Y.X  3  AppL  Div. 

lunipliriea  v.  New  York,  L.  E.  &    308;  Baird  v.   Baird,  145  N.  Y.  659; 
R  Co..   121   N.  Y.  438,  31  N.  Y.    Tolmnn  v.  Ward,  86  Me.  SOa 
?  Rep.  299.  '•  Fitzpatrick  v.  Moore,  53  Atk.  4; 

Vain  T.  Wain.  53  N,  J.  L  439.  Scliwab  v.  Ginkinger.  181  Fa.  St  & 

larbee  v.  Barbee.  lOS  N.  C.  581 ;       »  Lanier  v.  Foust.  81  Teic.  186. 
■es  V,   Favor.  161   III.  440:  Pray       "Marcbaud t. Griffin,  140  U.S.516; 
:hode8,  43  Minn.  93;  Nichols  v.     Merchants'*  F.  Nat.  Bank  v.  McEl- 
lola,    133    Pa.   St   438;    Mills  t.     wee,  |14  N.  C.  315. 
n,  133  U.  a  428;  Silvers  v.  Pot-       "Price  v.  Reed.  38  Mo.   App.  489; 
N.  J.Ch.i,48N.J.Eq.539:Smith     Mills  t.   Allen,   133  U.  S.  423;    Don 
rthur.  HON.  C.  400:  Piedmont    VVonk    v.   Washington   Mill   Co.,   W 
i  Ca  V.  Piedmont  F.  &  N.  Co..  93    Wash.  450. 
ISO;  Baird  v.Biiird,H5N.Y. 059. 
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is  either  a  direct  and  positive  promise  in  a  written  contract 
to  pay  the  consideration  named,  or  the  assumption  of  an  in- 
cumbrance on  the  part  of  the  grantee,  parol  proof  is  inadmis- 
sible to  vary  the  consideration.^  Thus,  another  and  further 
consideration  cannot  be  proved  for  a  written  release  which 
recites  a  consideration  of  $1,000 ;  ^  nor  to  show  that  the  amount 
agreed  to  be  paid  for  a  one-third  interest  in  a  hotel  within  a 
given  time  was  to  be  paid  out  of  the  profits  or  in  any  other 
way  not  specified  in  the  contract.®  As  a  general  rule,  the 
consideration  for  a  written  agreement  may  be  shown  by 
parol,  and  the  recited  consideration  may  be  contradicted  or 
shown  to  be  something  different.*  Thus,  the  statement  of 
the  consideration  in  a  deed,  as  being  a  lump  sum,  may  be  con- 
trolled by  parol  evidence  that  the  price  of  the  land  was  to 
depend  upon  the  number  of  square  feet  in  its  area.'  So  it 
may  be  shown  that  an  instrument  was  made  upon  suflBcient 
consideration  though  no  consideration  is  expressed  in  it.*  And 
the  conversation  at  the  execution  of  an  instrument  is  admis- 
sible to  show  the  real  transaction  as  w^ell  as  the  good  faith 
thereof.^  But  a  new  term  cannot  be  introduced  in  an  agree- 
ment by  such  parol  evidence,'  as  that  a  portion  of  the  rent  re- 
served in  money  by  a  lease  was  to  be  taken  out  in  boarding.' 
But  parol  evidence  is  admissible  to  show  that  a  mortgage 
conditioned  for  the  payment  of  "  any  and  all  notes,  checks 
and  drafts  indorsed"  by  the  mortgagee  was  intended  to 
secure  and  did  secure  future  indorsements,  as  against  a  sec- 
ond mortgagee  of  whose  mortgage  the  former  had  no  no- 
tice at  the  time  of  making  indorsements  subsequent  to  the 
mortgages  for  which  the  mortgage  is  sought  to  be  foreclosed.'^ 

^  Pickett  V.  Green,   120  Ind.   584 ;  Ca.  53  N.  Y.  State  Rep.  450 ;  Knapp 

Baring  v.  Waterbury,  10  App.  Div.  1.  v.  Gregory,  65  Hun,  621,  47  N.  Y.  State 

-  White  V.  Richmond  &  D.  R  Ck).,  Rep.  408 ;  McNulty  v.  Urban,  50  N.  Y. 

liO  N.  a  456;  MiUer  v.  Rowan,  108  State  Rep.  565,  140  N.  Y.  660;  Harlan 

Ala  9a  V.  Moore,  164  III.  144. 

*  Smith  V.   Kemp,   92    Mich.   357;  » Gerard  v.  Cowperthwait,  50  N.  Y. 

I^wson  V.  Bristol,  97  Ga.  408.  State  Rep.  592 ;  Trogdon  v.  Trogdon, 

//ferns  V.  Hard,  135  N.  Y.  854,  48  132  Mo.  483. 

5^.  State    Rep. '518;    Guidery  v.  sStuU  v.  Thompson,  154  Pa.  St  43; 

if^^Ti,  95  CaL  630;  Hill  v.  Whidden,  Hart  v.  Taylor,  70   Miss.  317;  Fuller 

/(y^^dass.  267.  v.  Artman,  69  Hun,  546,  53  N.  Y.  State 

v^^  CJ^rdinal  v.  Hadley,  158  Masa  352.  Rep.  339. 

*  t3€venth  Day  B.  M.  F.  v.  Saunders,  i®  Farr  v.  Nicholas,  132  N.  Y.  327,  44 

%4:  "W^ia  211.  N.  Y.  State  Rep.  555. 
"^  ^orneman  v.  Fred  Hower  Brew. 
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§6.  Receipts,  etc. —  While  a  written  receipt  may  be  ex- 
plained or  contradicted  by  parol  testimony,  a  contract  em- 
braced therein  cannot  be.'  Thus,  parol  evidence  is  admissible 
to  show  that  the  sum  mentioned  in  a  paper  reciting  the  re- 
ceipt from  a  person  named,  as  a  loan,  of  a  specified  sum,  to  be 
returned  on  a  certain  day,  was  not  received  by  the  person 
who  signed  such  receipt,  but  was  in  fact  loaned  to  another. 
So  parol  evidence  is  admissible  to  show  that  a  note  of  a  third 
person  was  not  taken  in  absolute  payment  of  a  debt,  although, 
receipted  bills  for  the  debt  were  delivered  to  such  person.* 
Any  proofs  sufficient  to  enable  a  releasor  to  maintain  an  action 
for  the  reformation  of  the  release  so  as  to  except  from  its  pro- 
visions the  demand  in  suit  are  available  to  him  in  an  action, 
by  way  Of  evidence  of  its  terms ;  and  upon  such  issue  evidence 
of  the  preliminary  negotiations  of  the  parties,  and  of  the  re- 
leasor's ignorance,  is  relevant  and  important.'  A  receipt  is 
not  conclusive  evidence  of  payment,'  and  it  is  admissible  to 
show  that  by  a  previous  agreement  a  receipt  was  to  Lave  no 
effect ;  *  and  a  receipt  in  full  will  not  exclude  parol  evidence 
that  it  was  merely  to  discharge  one  of  two  obligations,*  But 
a  settlement,  evidenced  by  written  receipts,  showing  on  their 
face  a  full  settlement  of  all  dealings  between  the  parties,  is 
conclusive  in  the  absence  of  fraud  or  mistake,  and  cannot  be 
changed  by  parol  evidence  of  a  contemporaneous  agreement 
that  it  did  not  include  certain  dealings.^  A  written  release  of 
a  claim  does  not  cut  off  proof  of  an  oral  promise  to  make  com- 
pensation therefor  in  a  will,'  A  writing  may  be  both  a  receipt 
and  a  contract,  in  which  case  the  portion  operative  as  a  receipt 
may  be  contradicted  or  explained  like  any  other  receipt.* 

'Prairie  School  Tp.  v,  Haaeleo.  8  'ConBelmanv.Colhn8,35III.App.e8; 

N.  D.  328 ;  Moree  v.  Rice,  36  Neb.  123 ;  Slate,  Joalin  v.  Giese,  59  N.  J.  L.  130, 

Chicago*;  N.  W.  R  Ca  v. SimoD,  160  SShenandoah  CottonCa  v.LeHerts, 

III.  94a  69  Hun.  620,  36  N.  Y.  State  Rep.  63, 

»Thorman  v.  Polya,  48  N.  Y.  State  ' Pratt  v.  Castle,  01  Mich.  484;  Ennia 

Bep,  671 ;  Peirara  v.  Smith,  52  id  124,  v.  Putlman  Palace  Car  Co.,  165  111.  161. 

•Kirchner  v.  New   Home  Sewing  '  Andrews  v.  Brewster,  124  N.  Y, 

Machine  Co.,  48  N.  Y,  State  Eep.  242.  433,  36  N.  Y.  Stal«  Rep.  413. 

135  N.  Y.  183.  •  Hossack  v.  Moody,  39  IIL  App  17 ; 

*Bader  v.  McElvan,  31  Oreg.  86;  Southern  K.  F.  U  &  T.  Ckx  v.  Garrity, 

Hellwig  T.  Benzinger,  78  MdL  189.  67  Kaa.  B05. 
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§  7.  Parol  eyideiice  to  complete  an  entire  agreement  of 
which  a  writing  is  only  a  part. —  To  bring  a  case  within  the 
rule  admitting  parol  evidence  to  complete  an  entire  agreement 
of  which  a  writing  is  only  a  part,  two  things  are  essential. 
First,  the  writing  must  appear  on  inspection  to  be  an  incom- 
plete contract ;  and  second,  the  parol  evidence  must*  be  con- 
sistent with  and  not  contradictory  of  the  written  instrument.* 
It  is  a  general  rule  that  evidence  of  what  was  said  between 
the  parties  to  a  valid  instrument  in  writing,  either  prior  to  or 
at  the  time  of  its  execution,  cannot  be  received  to  contradict 
or  vary  its  terms.     In  other  words,  the  general  rule  requires 
the  rejection  of  parol  evidence  when  its  effect  would  be  to  cut 
down  or  destroy  stipulations  and  undertakings  entered  into 
between  parties  and  by  them  put  in  writing.    All  prior  and 
contemporaneous  negotiations  and  oral  promises  in  reference 
to  the  same  subject  are  merged  in  the  written  contract,  and 
the  rights  and  duties  of  the  parties  are  to  be  determined  by  that 
instrument.    When  that  has  been  executed,  it  is  then  conclu- 
sively presumed  that  it  contains  the  whole  engagement  of  the 
parties.    This  rule  is  not  universal  in  its  application,  because 
the  courts,  in  their  eflfort  to  prevent  fraud  and   injustice, 
have  laid  down  certain  exceptions,  which,  though  correct  in 
principle,  are  sometimes  so  loosely  applied  in  practice  as  to 
threaten  the  integrity  of  the  rule  itself.*    The  real  exception* 
may  be  grouped  in  two  classes,  the  first  of  which  includes 
those  cases  in  which  parol  evidence  has  been  received  to  show 
that  that  which  purports  to  be  a  written  contract  is  in  fact 
no  contract  at  all.    Thus,  fraud,  illegality,  want  of  considera- 
tion, delivery  upon  an  unperformed  condition,  and  the  like, 
may  be  shown  by  parol,  not  to  contradict  or  vary  but  to  de- 
stroy a  written  instrument.     Such  proof  does  not  recognize 
the  contract  as  ever  existing  as  a  valid  agreement,  and  is  re- 
ceived from  the  necessity  of  the  case  to  show  that  that  which 
appears  to  be  is  not,  and  never  was,  a  contract.* 

The  second  class  embraces  those  cases  which  recognize  the 
written  instrument  as  existing  and  valid,  but  regard  it  as  in- 
complete, either  obviously  or  at  least  possibly,  and  permit  parol 

1  Case  V.  Phoenix  Bridge  Co..  134       ^  Benton  v.  Martin,  52  N.  Y.  670 ;  1 
K  Y.  78 ;  45  N.  Y.  State  Rep.  60a         Greenl.  Ev.,  §  284, 
s  1  GreenL  Ev.,  §  284a. 
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evidence,  not  to  contradict  op  vary,  but  to  complete  the  en- 
tire agreement  of  which  the  writing  is  only  a  part.  Receipts, 
bills  of  parcels  and  writings  that  evidently  express  only  some 
parts  of  the  agreement  are  osamples  of  this  class  which  leaves 
the  written  contract  unchanged,  but  treats  it  as  part  of  an 
entire  oral  agreement,  the  remainder  of  which  was  not  re- 
duced to  writing.  Two  things,  however,  are  essential  to 
bring  a  case  within  this  class:  First,  the  writing  must  not 
appear  upon  inspection  to  be  a  complete  contract,  embracing 
ail  the  particulars  necessary  to  make  a  perfect  agreement,  and 
designed  to  express  the  whole  arrangement  between  the  par- 
ties, for  in  such  a  ease  it  is  conclusively  presumed  to  embrace' 
the  entire  contract;  second,  the  parol  evidence  must  be  con- 
sistent with,  and  not  contradictory  of,  the  written  instrument. 
Chapin  t.  Dobson*  is  an  instance  of  this  class,  and,  although 
near  the  border  line,  illustrates  the  two  requirements  just 
mentioned.  In  that  case  it  was  held  competent  to  show  by 
parol  evidence  that  a  written  contract  to  furnish  machinery 
of  a  specified  kind,  at  a  definite  price,  within  a  certain  time, 
and  to  deliver  it  in  a  particular  way,  was  part  of  an  entire 
verbal  contract  which  provided  that  the  machines  should  be 
BO  made  that  they  should  do  the  work  of  the  person  who  or- 
dered them  to  his  satisfaction.  The  ground  of  the  decision 
was  that  there  was  nothing  on  the  face  of  the  instrument  to 
show  that  it  was  the  whole  agreement  between  the  parties, 
and  that  the  oral  guaranty  did  not  contradict  and  was  not 
inconsistent  with  the  written  contract.  In  Eighmie  v.  Taylor  * 
the  court  had  under  consideration  a  written  instrument  that 
wasregardedas,  upon  inspection,  appearing  to  be  a  full,  definite 
and  complete  agreement  of  bargain  and  sale,  and  therefore 
held  that  evidence  of  a  verbal  warranty  in  that  case  was  in- 
admissible. In  the  course  of  the  opinion  comment  was  made 
upon  Chapin  v.  Dobson '  in  this  way :  "  It  was  said  of  the  in- 
strument then  in  question  that  there  was  nothing  upon  its 
face  to  show  that  it  was  intended  to  express  the  whole  con- 
tract between  the  parties,  the  inference  being,  as  was  de- 
clared in  an  earlier  case,  that  when  a  contract  does  not  indi- 
cate such  intention  and  design  and  is  one  consummated  by  the 

178N.Y.  74.  »  Supra: 

198  N.  Y.  28& 
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writing,  the  presumption  of  law  arises  that  the  written  in- 
strument contains  the  whole  of  the  agreement,  and  that  when 
there  is  such  formal  contract  of  bargain  and  sale  executed  in 
writing,  there  can  be  no  question  but  that  the  parties  intended 
the  writing  as  a  repository  of  the  agreement  itself."  * 

The  principle  upon  which  parol  evidence  is  held  admissible 
to  show  that  a  simple  assignment,  although  absolute  in  terms, 
was  intended  as  security  merely,  is  the  supposed  incomplete- 
ness of  the  instrument,  and  it  is  not  regarded  as  contradict- 
ing the  writing,  but  as  showing  its  purpose.*  Where,  however, 
instead  of  a  mere  transfer  or  assignment,  there  is  a  contract 
appearing  on  its  face  to  be  complete,  with  mutual  obligations 
to  be  performed,  you  can  no  more  add  to  or  contradict  its 
legal  effect  by  parol  stipulations  preceding  or  accompanying 
its  execution  than  you  can  alter  it  through  the  same  means  in 
any  other  respect.* 

In  the  foregoing  classification  collateral  agreements  are 
not  included,  because  they  are  separate,  independent  and  com- 
plete contracts,  although  relating  to  the  same  subject.  They 
are  allowed  to  be  proved  by  parol  because  they  are  made  by 
parol,  and  no  part  thereof  committed  to  writing.  Evidence 
to  explain  an  ambiguity,  establish  a  custom,  or  show  the 
meaning  of  technical  terms  and  the  like,  is  not  regarded  as  an 
exception  to  the  general  rule,  because  it  does  not  contradict 
or  vary  the  written  instrument,  but  simply  places  the  court 
in  the  position  of  the  parties  when  they  made  the  contract, 
and  enables  it  to  appreciate  the  force  of  the  words  they  used 
in  reducing  it  to  writing.  It  is  received  where  doubt  arises 
upon  the  face  of  the  instrument  as  to  it  meaning,  not  to  en- 
able the  court  to  hear  what  the  parties  said,  but  to  enable  it 
to  understand  what  they  wrote,  as  they  understood  it  at  the 
time.  Such  evidence  is  explanatory,  and  must  be  consistent 
with  the  terms  of  the  contract.*  Will  anything  of  value  be 
left  of  the  rule  that  evidence  of  what  was  said  between  the 
parties  to  a  valid  instrument  in  writing  is  incompetent,  if  it 
is  held  that  a  writing  which  contains  the  full  definite  terms 

'Citing    Filkins  v.  Whyland,   24        'Renard  v.  Sampson.  12  N.  Y.  561. 
N.  Y.  338.  *  Dana  v.  Fielder,  12  N.  Y.  40. 

*  Thomas  v.  Scott,  127  N.  Y.  133; 
88  N.  Y.  State  Rep.  696. 
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of  a  contract,  apparently  complete,  may  be  shown  by  oral 
evidence  to  be  simply  part  performance  of  an  entire  verbal 
agreement  previously  made?  In  other  words,- if  a  new  con- 
tract is  to  be  proven  by  parol  and  the  written  agreement  of 
the  parties  is  to  go  for  nothing;  that  is  to  say,  if  the  courts 
are  to  go  outside  of  the  written  instrument  to  find  a  stipula- 
tion upon  which  the  validity  of  the  contract  is  to  depend,  and 
then  to  enforce  the  parol  stipulation  to  the  absolute  de- 
struction of  the  written  instrument?  The  very  reason  of  the 
rule  which  excludes  evidence  of  declarations  is  to  avoid  the 
uncertainty  attendant  upon  such  evidence,  and  equity  should 
not  set  aside  that  important  and  well-settled  rule  for  the  pur- 
pose of  relieving  a  party  from  a  risk  which,  upon  his  own 
showing,  if  it  be  true,  he  has  voluntarily  incurred. 

The  writings  which  are  protected  from  the  effect  of  con- 
temporaneous oral  stipulationsare  those  containing  the  terms 
of  a  contract  betw^een  the  parties  and  designed  to  be  the  re- 
pository and  evidence  of  their  final  intention.  If,  upon  inspec- 
tion and  study  of  the  writing,  read,  it  may  be,  in  the  light  of 
surrounding  circumstances,  in  order  to  its  proper  understand- 
ing and  interpretation,  it  appears  to  contain  the  engagement 
of  the  parties,  and  to  define  the  object  and  measure  the  ex- 
tent of  such  engagement,  it  constitutes  the  contract  between 
them  and  is  presumed  to  contain  the  whole  of  that  contract. 
When  the  w^riting  does  not  purport  to  disclose  the  contract  or 
cover  it;  when  in  view  of  its  language,  read  in  connection  with 
the  attendant  facts,  it  seems  not  designed  as  a  written  state- 
ment of  an  agreement,  but  merely  as  the  execution  of  some 
part  or  detail  of  an  unexpressed  contract;  when  it  purports 
only  to  state  one  side  of  an  agreement  merely,  and  is  the  act 
of  one  of  the  parties  only  in  the  performance  of  his  promise, — 
in  these  and  like  cases  the  exception  may  properly  apply  and 
the  oral  agreement  be  shown.  For  while  the  general  rule  is 
that  evidence  is  inadmissible  to  ingraft  upon  or  incorporate 
with  a  valid  written  contract  an  agreement  made  contempo- 
raneously therewith,  and  inconsistent  with  its  terms;*  and 
that  parol  conversations  preceding  a  written  contract  are  not 

iHuckel  V.  Guffey,  37  W.  Va.  425;  Co.,  48  N.  Y.  State  Rep.  €87;  Rirh- 
Jobnson  v.  Washburn,  98  Ala.  258;  mond  &  D.  R.  Co.  v.  Shonio,  90  Ga. 
Si  mis  V.  New  York,  L.  E,  &  W.  R    74. 
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allowed  to  add  to  or  take  from  the  contract,^  the  rule  is 
absolute  only  where  there  is  no  claim  that  the  writing  does 
not  contain  the  whole  contract,  and  where  the  written  con- 
tract purports  on  its  face  to  contain  the  entire  agreement 
between  the  parties,  and  to  be  an  absolute  one.*  Thus,  a  parol 
agreement  of  a  mother,  that  lands  conveyed  to  her  by  her 
daughters  shall  come  back  to  the  latter  in  equal  shares  upon 
her  death,  is  inadmissible  as  contradicting  the  deed,  notwith- 
standing such  agreement  was  the  consideration  of  the  deed ; ' 
and  where  a  written  contract  contains  no  warranty  nor  guar- 
anty, parol  evidence  of  one  is  inadmissible.*  It  is  different 
where  defendant  disputes  plaintiflPs  claim  that  the  contract 
was  in  writing,  or  alleges  that  it  was  procured  by  fraud,  or 
that  it  was  not  a  complete  contract.*  Thus  a  parol  warranty 
by  an  assignor  of  a  chattel  mortgage,  that  the  mortgage  was 
good,  and,  if  not,  that  the  assignee's  money  would  be  re- 
funded^  is  admissible  in  evidence,  although  the  assignment 
was  silent  on  that  subject,  the  fact  that  the  whole  agreement 
was  contained  in  the  assignment  not  being  apparent  from  the 
paper  itself.' 

Where  a  contract  refers  to  drawings  and  specifications  but 
none  are  annexed  to  the  contract,  resort  may  be  had  to  ex- 
trinsic evidence  to  identify  them;  and  after  proper  identifica- 
tion it  is  error  to  exclude  a  paper  which  purports  to  be  such 
specifications.''    For  while  the  general  rule  which  excludes 

« 

» Morowsbe  ▼.  Rohrig,  53  N.  Y.  State  <  Van  Winkle  v.  Crowell,  146  U.  & 

Rep.  220 ;  Hardin  v.  Kelley,  86  Va.  177.  42 ;   Nay  lor  v.  McSwegan,  50  N.  Y. 

2  Will.  M.  Kennard  Co.  v.  Cutter  State  Rep.  339;    Piano  Mfg.  Co.  v. 

Power  Ca,  159  Masa  391;   Mercan-  Root,  3  N.  Dak.  165;   Ramming  v. 

tile  Bank  v.  Taylor  (1893).  A.  C.  317 ;  Caldwell,  43  III.  App.  175 ;  Younglove 

Warren  v.  Phoenix  Ins.  Co.,  65  Hun,  v.  Nelson,  51  Minn.  173. 

621,  47  N.  Y.  State  Rep.  421 ;  Denser  » Chase  v.  Everts,  65  Hun,  631,  47 

y.  Hamilton,  62  Ma  App.  394 ;  Beall  N.  Y.  State  Rep.  425. 

V.  Fisher,  95  Cal.  568;  Re  Perkins'  «Akberg  v.  John  Kress  Brew.  Co., 

Estate,  65  Vt  313;  Maines  v.  Henry,  65  Hun,   182,   47  N.  Y.  State  Rep. 

76  Ala.  454;  Zimpelman  v.  Hipwell,  37a 

54  Fed.  Rep.  848 ;  Gasper  v.  Heimbach,  ?  Wegener  v.  Butler,  57  N.  Y.  State 

53  Miun.  414  Rep.  479. 

» Henuing  v.  Miller,  66  Hun,  588, 50 
N.  Y.  State  Rep^  559. 
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parol  evidence  when  offered  to  contradict  or  vary  the  terms 
or  legal  import  of  a  written  agreement  is  so  well  settled  as 
not  to  be  a  proper  subject  of  discussion,  it  has  many  excep- 
tions, and  its  full  application  has  by  the  decisions  of  the  courts 
been  restricted  within  narrow  limits.  The  writings  which, 
are  protected  from  the  effect  of  contemporaneous  or  preced- 
ing oral  stipulations  are  those  containing  the  terms  of  a  con- 
tract between  the  parties  and  designed  to  be  the  repository 
and  evidence  of  their  final  intention.^ 

§  8.  Illastrations. —  (1)  In  order  to  exclude  oral  proof  of 
a  contract  the  writing  must  purport  to  be  a  complete  con- 
tract.* 

(2)  The  rule  is  that  in  all  cases  where  a  writing,  although 
embodying  an  agreement,  is  manifestly  incomplete,  and  is  not 
intended  by  the  parties  to  exhibit  the  whole  agreement,  but 
onlj*^  to  define  some  of  its  terms,  the  writing  is  conclusive  as 
far  as  it  goes ;  but  such  parts  of  the  actual  contract  as  are  not 
-embraced  within  its  scope  may  be  established  by  parol.' 

(3)  In  the  absence  of  fraud  or  mistake,  a  contemporaneous 
or  precedent  parol  agreement  cannot  be  set  up  to  vary  or 
contradict  the  terms  of  a  written  agreement.* 

(4)  All  prior  contracts,  conversations  and  undertakings  re- 
lating to  the  same  subject-matter  are  conclusively  presumed 
to  have  been  merged  in  the  contract  reduced  to  writing  and 
signed  by  the  parties.*    Thus  where  a  contract  of  a  sale  of 


^  Enojlehorn  v.  Reitlinger  et  al,  122 
N.  Y.  76,  33  N.  Y.  State  Rep.  276. 

52  Peterson  v.  Chicago,  R  L  &  P.  R 
Co..  80  Iowa,  92 ;  Alexander  v.  Thomp- 
son, 42  Minn.  498 ;  Moores  v.  Glover, 
37  N.  Y.  State  Rep.  397. 

moss  V.  Green,  41  Mo.  389;  Cur- 
tis V.  Soltan,  34  N.  Y.  State  Rep.  707 ; 
Work  V.  Beach,  59  Hun.  625,  37  N.  Y. 
State  Rep.  547 ;  Norton  v.  Bohart,  105 
Mo.  615 ;  T.  W.  Harvey  Lumber  Co. 
*v.  Herriman,  etc.  Lumber  Co.,  39  Mo. 
App.  214. 

*  Scarborough  v.  Alcorn,  74  Tex. 
358;  De  Loach  v.  Smith,  83  Ga.  665; 
Chapin  v.  Baker,  124  Ind.  385 ;  Skeels 


V.  Starrett  57  Mich.  350;  Hills  v.  Rix, 
43  Minn.  543 ;  Dircks  v.  German  Insi 
Co.,  34  Ma  App.  31 ;  Dodge  v.  Kiene, 
28  Neb.  216;  Do  Witt  v.  Berry,  134 
U.  S.  306;  Bopp  v.  Askins,  SIN.  Y. 
State  Rep.  555;  Gordon  v,  Nieman, 
118  N.  Y.  152,  28  N.  Y.  State  Rep.  61^; 
Mclican  v.  Nicol,  48  Minn.  169;  Tyler 
V.  Waddingham,  58  Conn.  375. 

» Jacobs  V,  Shenon,  2  Conn.  1003; 
Kaserman  v.  Friers,  83  Neb.  427; 
Smith  V.  Deere,  48  Kan.  416;  John- 
son v.  Stk  Louis,  L  M.  &  S.  R  Ca,  141 
U.  S.  602 ;  Culver  v.  Wilkinson,  145 
id.  205. 
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goods  is  in  "writing  and  contains  no  warranty,  or  where  a 
written  contract  contains  a  warranty,  parol  evidence  is  not 
admissible  to  add  a  warranty.*  So  where  a  bond  obligates 
the  accused  to  appear  at  the  "  next "  terra  of  court,  parol  evi- 
dence of  a  declaration  of  the  justice  that  the  term  for  the  ap- 
pearance is  later  is  inadmissible.^ 

(5)  Parol  evidence  is  admissible  to  prove  a  verbal  agreement 
that  makes  the  enforcement  of  an  instrument  inequitable,' 
and  therefore  parol  evidence  is  admissible  to  establish  a  con- 
temporaneous oral  agreement  which  induced  the  execution  of 
a  written  contract,  though  it  may  vary,  change  or  reform  the 
instrument.^ 

(6)  In  the  absence  of  allegations  of  fraud  or  mistake,  or 
lack  of  knowledge  of  the  conditions  of  the  contract,  oral  rep- 
resentations made  before  the  execution  of  a  written  contract 
are  inadmissible  to  contradict  or  enlarge  the  scope  of  the  con- 
tract.' 

(7)  Evidence  of  a  parol  agreement  contemporaneous  with  a 
written  instrument  is  admissible  in  evidence  when  the  writing 
was  obtained  on  the  faith  of  the  parol  agreement  and  an  at- 
tempt is  made  to  enforce  it  in  violation  thereof.* 

§  9,  As  to  bills  and  notes.— A  prior  or  contemporaneous 
parol  agreement  is  not  admissible  to  vary  or  alter  the  terms 
of  a  note  absolute  on  its  face  and  complete  in  its  terms.''  Thus, 
a  maker  of  a  note,  in  a  suit  thereon  b}^  the  payee,  is  not  al- 
lowed to  testify  against  the  note  that  it  was  given  for  the 
purpose  of  a  receipt,  or  was  understood  by  the  parties  as 
having  the  effect  of  a  receipt;*  or  to  show  that  one  who  ap- 

1  De  Witt  V.  Berry,  184  U.  &  806 ;  Wis.  455 ;  Seitz  v.  Brewers'  Refrig- 

Snow  V.  Alley,  151  Mass.  14;  Kessler  erating  &  Mach.  Co.,  141  U.  a  510. 

V.  Smith,  42  Minn.  494 ;  Patterson  v.  ^  Horner  v.  Horner,  145  Pa.  St  25a 

Ramspeck,  81  Ga.  808.  '  Reed  v.  Nicholson,  37  Mo.  App. 

*  Crawford  County  v.  Coppock,  79  646 ;  Rock  Island  F.  Nat   Bank  v. 
Iowa,  482.  Anderson,  28  S.  C.  48;  Coapstick  v. 

•Carraher  v.  Mulligan,  54  Hun,  Bosworth,   121    Ind.    6;    Osbom    v. 

638 ;  28  N.  Y.  State  Rep.  439 ;  Mc-  Taylor,  58  Conn.  439 ;  Chemical  Elec. 

Atier  v.  McAtier,  81  a  C.  313.  Light  &  P.  Co.  v.  Howard,  150  Mass. 

*  Ferguson  v.  Raflferty,  128  Pa.  St  495 ;  Van  Vleet  v.  Sledge,  45  Fed. 
337.  Rep.  743 ;  Read  v.  Bank  of  Attica, 

•Stavere  v.  Rogers,  3  Wash.  603;     124  N.  Y.  671;  36  N.  Y.  State  Rep. 
Anderson  v.  Middle  &  E.  T.  C.  R    894 ;  May  v.  May,  36  111.  App.  77. 
Ca,  91  Tenn.  44 ;  Taylor  v.  Davis,  82       8  Stoyell  v.  Stoyell,  82  Me.  332. 
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pears  as  a  joint  maker  of  a  note  signed  merely  as  surety ;  •  or 
of  a  prior  contemporaneous  agreement  that  the  note  should 
be  paid  from  the  profits  to  be  realized  from  the  sales  of  land.* 
And  while  as  against  a  third  person,  who  has  become  in  good 
faith  the  holder  of  a  promissory  note,  a  defendant,  whether  a 
maker  or  an  indorser,  cannot  escape  from  the  legal  import  of 
his  former  contract  by  an  offer  of  parol  evidence,  as  between 
any  other  parties,  evidence  showing  the  real  relations  of  the 
parties  is  admissible.'  Thus  it  may  be  shown  that  a  note  was 
left  with  the  payee  until  it  should  be  signed  by  another  person  ;^ 
or  that  the  indorser  signed  in  a  different  place  than  he  intended 
to;^  or  that  it  was  stipulated  in  another  paper,  at  the  time  of 
the  indorsement,  that  no  recourse  should  be  had  to  the  in- 
dorser.* But  it  is  held  that,  in  an  action  by  a  stockholder  of 
a  corporation,  evidence  that  the  notes  sued  on  were  executed 
to  the  plaintiff  for  a  loan  by  him  on  condition  that  they  were 
not  to  be  paid  until  the  corporation  should  make  profits  suf- 
ficient to  pay  the  advances,  is  not  obnoxious  to  the  rule  that 
parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written 
contract.''  And  in  an  action  by  the  payee  of  a  note  against 
indorsers  thereon,  evidence  is  admissible  that  at  the  time  of 
the  indorsement  it  was  agreed  that  the  indorsers  should  not 
be  personally  liable;®  or  that  some  of  the  joint  makers  signed 
only  as  sureties;'  or  that  defendant  indorsed  the  •note  sued 
on  under  an  agreement,  for  a  valuable  consideration,  that  his 
co-indorser  was  to  hold  him  harmless  on  his  indorsement ;  ^^  or 
that  a  note  executed  by  a  daughter  to  her  father  was  in  fact 
executed  as  a  mere  receipt  or  memorandum  of  an  advance- 
ment." And  parol  evidence  is  admissible  to  show  that  the  use 
of  an  accommodation  note  was  restricted   by  the  parties 


1  Aultman  &  T.  Co.  v.  Gorham,  87 
Mich.  233 ;  Cross  v.  Hollister.  47  Kan. 
652. 

2  Lakeside  Land  Co.  v.  Dromegoole, 
89  Ala.  505. 

SHolmes  v.  Goldsmith,  147  U.  8. 150 ; 
Bank  of  R  C.  v.  Jeffs.  15  Wash.  230. 

*  Robertson  v.  Rowell,  158  Mass.  94. 

*  Bank  of  Jamaica  v.  Jefferson,  92 
Tenn.  537;  Montgomery  v.  Page,  29 
Oreg.  820. 


6  Johnson  v.  Wiilard,  83  Wia  42a 
<  Carraher  v.  Mulligan,  54  Hun,  638^ 
28  N.  Y.  State  Rep.  489. 

8  Kingsland  v.  Koeppe,  85  III  App. 
81. 

9  Vestal  V.  Knight,  54  Ark.  97. 
lOMcPherson  v.  Weston,  85  CaL  90; 

Fullei-ton  v.  Hill,  48  Kan.  55a 
11  Brook  V.  Latimer,  44  Kan.  481. 
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thereto;^  and  to  show  that  it  was  agreed  that  an  indorsement 
in  blank  of  a  note  secured  by  mortgage  was  without  recourse.* 
As  between  the  immediate  parties  it  is  competent  to  show 
by  parol  evidence  in  what  character  an  irregular  indorser  in- 
tended that  he  should  be  bound,  and  proof  of  this  intention 
will  countervail  the  prima  facie  presumption  set  up  by  the 
court.'  Thus,  it  has  been  permitted  to  show  that  such  a  per- 
son intended  to  be  bound  as  a  guarantor;^  as  a  maker;'  as  a 
surety  or  joint  maker  ;^  as  an  indorser,  first  or  second.''  The 
admissibility  of  parol  evidence  may  be  justified  on  the  ground 
that  the  position  of  the  signature  on  the  back  is  ambiguous  in 
itself,  and  the  contract,  not  being  fully  expressed  in  the  mere 
signature,  may  be  explained  and  proved  by  parol  evidence. 
When  the  payee  or  indorsee  writes  his  name  across  the  back 
of  the  paper  there  is  no  ambiguity,  concerning  the  character 
and  meaning  of  the  signature,  to  be  explained  away.  But  if 
any  one  alone  writes  his  name  thereon,  he  only  becomes  a  party 
to  the  instrument  by  his  signature,  and  the  position  of  the 
signature  does  not  clearly  indicate  the  character  in  which  he 
signed.     It  can  therefore  be  shown  by  parol  evidence.®    Parol 

1  Kiel  V.  Choate,  98  Wis.  517 :  West-  <  Camden  v.  McCoy,  3  Scam.  437; 
ern  NaL  Bank  v.  W^ood,  46  N.  Y.  State  Worden  v.  Salter,  90  III.  160 ;  Strauss 
Rep.  049;  Wilson  v.  Wilson,  26  Oreg.  v.  Heusey,  7  App.  D.  C.  289;  Seymour 
251;  Hutchinson  v.  Hutchinson,  102  v.  Farrell,  51  Mo.  95 ;  Taylor  v.  French, 
Mich.  635;  Wallace  v.  Goodlet,  93  2  Lea,  560;  Barrows  v.  Lane,  5  Vt^ 
Tenn.  598;  Dobbins  v.  Blanchard,  94  161;  Levi  v.  Mendell,  1  Duv.  77; 
Ga.  500 ;  Badart  v.  Foulon,  80  Md.  579 ;  Browning  v.  Merritt,  61  Ind.  425 ;  Eil- 
Corbett  v.  Fetzer,  47  Neb.  269;  First  bert  v.  Finkbeiner,  68  Pa.  St  24a 
Nat  Bank  v.  Pedran,  118  N.  C.  671 ;  «  Lincoln  v.  Hinzey,  51  111.  435. 
McQuarrie  v.  Brand,  28  Out  Rep.  69.  6  Key  v.  Simpson,  22  How.  (U.  &) 

2  Truman  v.  Bishop.  83  Iowa,  697;  341;  Walz  v.   Alback,  37  Md.   404; 
Peterson  v.  Russell,  29  L.  R  A.  612.  Kealing  v,  Vansickle,  74  Ind.  529; 

5  Tiedeman  on  C.  P.,  g§  272,  273, 274 ;  Baker  v.  Robinson,  63  N.  C.  191. 

Good  V,  Martin,  95  U.  S.  95;  Buford  ''Mammon  v.  Hartman,  51. Mo.  169; 

V.  Ward,  108  Ala.  307;  Chaddock  v.  Eberliart  v.  Page,  89  111.  550;  Cady 

Vanness,  35  N,  J.  L  571;  Sylvester  v.  v.  Shepard,  12  Wis.  713;  Seymour  v. 

Downer,  20  Vt  355 ;  Quinn  v.  Sterne,  Macke}',  15  Ohio  St  515 ;  Kellogg  v. 

26Ga.224;  Ives  V.  Bosley,35Md.562;  Dunn,  2  Met  (Ky.)  215;   Burton  v. 

Cahn  V.  Dutton.  60  Mo.  562 ;  Nurre  v.  Hansford,  10  W.  Va.  470. 

Chittenden,  56  Ind.  465 ;  Perkins  v.  s  Tiedeman  on  C.  P.,  S  273 ;  1  Dan- 

Catlin,  1 1  Conn.  213 ;  Pierse  v.  Irvine,  iel's  Neg.  Inst,  §711;  Essex  Ca  v. 

1  Minn.  869;  Iser  v.  Cohen,  57  Tenn.  Edmunds.  12  Gray,  273;  Heath  v.  Van 

421;  Welsh  v.  EbLisole,  15  W.  Va.  Cott9  Wis.516;  Peckham  v.  Qilmaiv 

651.  7  Minn.  446. 
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evidence  is  admissible  even  where  the  indorsement  is  written 
below  the  signature  of  the  payee.^  Wherever  parol  evidence  is 
admissible,  it  is  competent  to  show  by  it  that  the  party  signed 
before  the  delivery  of  the  paper  to  the  payee,  and  that  he  in- 
tended to  guarantee  its  payment  to  the  payee.*  It  is  also 
competent  to  show  by  parol  evidence  the  character  of  the  in- 
dorsement, whether  it  was  made  after  maturity,'  or  before  the 
indorsement  without  recourse  by  the  payee,*  or  whether  the  in- 
strument was  negotiable  or  not.^  In  every  case  where  the  sig- 
nature on  the  back  is  in  an  ambiguous  position,  and  the  meaning 
can  only  be  definitely  ascertained  by  parol  evidence,  then  parol 
evidence  is  admissible  to  prove  its  true  character,  even  against 
a  purchaser  for  value;  for  he  can  reasonably  be  charged  with 
notice  of  this  ambiguity.®  As  soon  as  the  ambiguity  is  dis- 
posed of  or  dissipated,  parol  evidence  ceases  to  be  admissible 
to  control  the  terms  and  character  of  the  contract.  Proof  of 
the  fact  that  the  indorsement  was  made  before  the  delivery  of 
the  paper  to  the  payee  fixes  the  liability  of  the  irregular  in- 
dorser  as  that  of  joint  maker,  and  parol  evidence  is  inadmissible 
to  show  a  different  intention.^  If  an  indorsement  is  regular, 
i,  e,j  when  it  constitutes  a  link  in  the  successive  transfers  of  the 
paper  from  the  payee  to  the  present  holder,  parol  evidence  is 
not  admissible  to  show  that  the  party  indorsing  in  this  manner 
intended  to  become  bound  as  joint  maker,  guarantor,  or  in  any 
other  character  than  as  indorser.®  It  is  incompetent  to  show  by 
parol  evidence  that  the  liability  on  the  indorsement  was  made 

1  Brown  v.  Butler,  99  Mass.  179;  341;  Good  v.   Martin,  95  U.  a  95; 

Clawson  V.  Gustin,  2  South.  821.  Frank  v.  Lilienfeld,  83  Gratt  392; 

2Tiedeman  on  C.  P.,  §  274;  Cady  Denton  v.  Peter,  5  Q.  R  (L.  R)  475. 

V,  Shepard,  13  Wis.  713;  De  Hass  v.  ^Tiedeman  on  Q  P.,  §  274;  Way 

Dibert>  30  L.  R  A.  189;  Fegenbush  v.  v.  Butter  worth,  108  Mass.  513;  Bank 

Lang,  28  Pa.   St   193;    Boynton  v.  v.  Willi8,4  Met(Ma8s.)  504;  Phipps  t. 

Pierce,  79  IH.  145;  SiU  v.  Leslie,  16  Hamburg,  30  L.  R  A.  513;  Brown  v. 

Ind.  236;  Sturtevant  v.  Randall,  53  Butler,  99  Masa  179;  Good  v.  Martin. 

Me.  149.  95  U.  a  94 ;  Chaddock  v.  Vanness,  35 

»McCelvy  v.  Noble,  12  Rich.  167.  N.  J.  L.  518;  Irish  v.  Cutler,  81  Me. 

4  Watkins  y.  Kirkpatrick,  2  Dutch.  536. 

84.  8  Hamburger  v.  Miller,  48  Md.  327 ; 

« Wells  V.  Jackson,  6  Black.  40.  Hauer  v.  Patterson,  84  Pa.  St  275; 

^Greenough  v.  Smead,  3  Ohio  St  Barnard  v.  Goslin,  23  Minn.  194;  Fiu- 

415 ;  Thacher  v.  Stevens,  46  Conn,  ley  v.  Green,  85  III  536. 
661 ;  Rey  v.  Simpson,  22  How.  (U.  &) 
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conditional,  in  any  other  way,  or  different  from  the  ordinary 
liability  of  an  indoreer.^  It  is  always  competent  to  show  by 
parol  evidence  that  the  indorsement  was  made  without  con- 
sideration, as,  for  instance,  that  it  was  made  for  the  accommo- 
dation of  the  indorsee.' 

It  is  the  general  rule  in  England  and  in  the  United  States  that 
the  want  of  original  consideration,  when  proven,  does  not  throw 
upon  the  plaintiff  the  burden  of  proving  that  he  is  a  hon<iJide 
holder  for  value,'  unless  the  paper  is  payable  to  bearer ;  and 
in  this  case  it  has  been  held  that  the  absence  from  the  face  of 
the  paper  of  evidence  of  the  fact  that  the  plaintiff  is  a  trans- 
feree and  not  the  original'payee  throws  upon  him  the  burden 
of  proving  that  fact.*  "Where  the  instrument  is  supported  by 
a  consideration,  it  is  no  defense  to  an  action  by  the  indorsee 
against  the  maker,  the  drawer,  the  acceptor,  or  any  prior  in- 
dorser  except  the  immediate  indorser,  that  the  plaintiff  is  not 
a  holder  for  value.  The  want  of  consideration  for  the  trans- 
fer  by  indorsement  is  a  good  defense  only  in  an  action  by  the 
indorsee  against  his  immediate  indorser."*  Wherever  the  ap- 
parent relation  of  the  parties  differs  from  the  real,  it  is  always 
competent,  for  the  purpose  of  admitting  or  excluding  the  de- 

» Stack  V.  Beach,  74  Ind  571 ;  Sny-  York  R  &  P.  Co..  148  N.  Y.  698; 

der  V.  Oatman,  16  111.  265 ;  Day  v.  Fletcher  v.  Cashee,  32  Me.  587 ;  Har- 

Thompson,  68  Ala.  269 ;   Bartlett  v.  ger  v.  Worrall,  69  N.  Y.  371 ;  Davis 

Lee,  33  Ga.  491 ;  Preston  v.  Ellington,  v.  Bartlett,  12  Ohio  St,  587 ;  EUicott 

74  Ala.  133 ;   Doolittle  v.  Ferry.  20  v.  Martin,  5  Md.  509 ;  Sloan  v.  Union 

Kan.  230 ;  Barnard  v.  Goslio.  28  Minn.  Banking  Co.,  67  Pa.  St  479 ;  Greneaux 

192;  Crocher  v.  Getchell,  23  Ma  392;  v.  Wheeler,  6  Tex.  515;  Cuminings 

Charles  v.  Denio,  42  Wi&  66 ;  Barry  v.  Thompson,  18  Minn.  252 ;  Mathewa 

V.  Morse,  8  N.  a  132.  v.  Poythreas,  4  Ga.  287 ;  Cropsey  v. 

^Breneman  v.  Furnias,  90  Pa.  St  Averill,  8  Neb.  157;  Organ  Co.  v. 
186;  Hamburger  v.  Miller,  48  Md.  Boyle,  10  Neb.  409. 
•^25;  Morris  v.  Faurot  21  Ohio  St  ^Bissell  v.  Morgan,  11  Cush.  198;  1 
15o;  Cole  V.  Smith,  29  La.  Ann.  551 ;  Daniel,  Neg.  Inst,  §  814a. 
Davis  V.  Morgan,  64  N.  C.  570 ;  Love-  ^  Tiedeman  on  C.  P..  §  155 ;  Middle- 
joy  V.  Citi25en8'  Bank,  23  Kan.  331 ;  bury  v.  Case,  6  Vt  165 ;  Henderson 
Kirkham  v.  Boston.  67  111.  599 ;  Smith  v.  Davidson,  157  IlL  879 ;  Shane  v. 
V-  Garter,  35  Wis.  283 ;  Cook  v.  Cock-  Lowry.  48  Ind.  205 ;  Frederick  v. 
rill.  1  Stew.  (Ala.)  475 ;  Wood  v.  Mat-  Winans,  51  Wis.  472 ;  McWilliams  v. 
thews,  73  Ma  477.  Bridges,  7  Neb.  419 ;  Kelly  v.  Pember, 

^Tiedeman  on  C  P.,  §  154;  Com-  35  Vt  183;  Kickle  v.  Dow,  39  Mich, 

miasioners  v.  Clark,  94  U.   S.  285 ;  91 ;  Byers  v.  Harris,  9  Heisk.  652. 
American  Exch.  Nat  Bank  v.  New 
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fense  of  consideration,  to  show  by  parol  evidence  the  true  re- 
lation of  the  parties.  Thus,  the  name  of  the  payee  and  in- 
dorsee is  often  left  blank,  and  the  blank  filled  up  afterwards 
with  the  name  of  a  subsequent  holder,  thus  making  him  ap- 
pear as  the  payee  or  prior  indorsee.  In  all  such  cases  it  is 
competent  for  him  to  show  that  he  is  not  the  original  payee  or 
immediate  indorsee,  and  thus  exclude  the  defense  of  want  of 
consideration  from  his  action  on  the  instrument.' 

A  person  may  lawfully  have  more  than  one  name,  and  con- 
sequently a  drawee  might  be  described  in  the  bill  by  one 
name  and  accept  it  in  another  name.  Parol  evidence  is  ad- 
missible to  prove  that  the  two  n&mes  describe  one  and  the 
same  person.^  The  character  of  an  acceptance  cannot  be  va- 
ried by  a  subsequent  agreement.*  If  the  acceptance  is  written, 
it  may  be  varied  by  another  contemporaneous  writing,  and 
this  condition  will  be  as  binding  as  if  it  had  been  incorporated 
into  the  written  acceptance,  except  as  against  honafide  holders 
who  take  the  bill  without  notice  of  it.*  But  a  written  accept- 
ance cannot  be  varied  by  any  contemporaneous  parol  agree- 
ment* 

"  AVhere  one  who  appears  as  a  principal  party  is  surety  for 
another  who  appears  to  be  a  secondary  party,  drawer  or  in- 
dorser,  this  fact  may  be  shown  by  parol  evidence,  and  the 
party  who  is  in  fact  a  surety  will  be  entitled  to  all  the  rights 
and  privileges  of  a  surety  as  against  any  holder  who  knew  the 
fact.  But,  according  to  the  common-law  rule,  the  parties  to 
commercial  paper  sustain  the  liabilities  and  enjoy  the  privi- 
leges and  rights  which  are  incident  to  their  ostensible  charac- 
ters, and  no  others.  According  to  this  rule  it  is  not  permitted 
to  show  by  parol  evidence  that  the  drawer  or  indorser  is  the 


1  Horn  V.  Fuller,  6  N.  H.  511 ;  Pin- 
dar V.  Ballow,  31  Vt  539;  Higgins  v. 
Ridgway,  153  N.  Y,  130 ;  Rich  v.  Star- 
brick,  51  Ind.  87 ;  Glasscock  v.  Rand, 
14  Mo.  550. 

2  Tiedeman  on  G  P.,  §  170 ;  Hascall 
V.  Life  Ass'n  of  America,  12  N.  Y. 
-S.  C.  152,  5  Hun,  151 ;  Conro  v.  Port 
Henry  I.  Ck).,  12  Barb.  27. 

'Tiedeman  on  C.  P.,  §  150;  Wells 
▼.  Brigham,  6  Cush.  6. 


^  Bowerbank  v.  Monteiro,  4  Taunt 
884;  Montague  v.  Perkins,  23  Eng. 
L.  &  Eq.  516 ;  Glidden  y.  Chamber- 
lain, 167  Mass.  486;  United  States  v. 
Bank  of  Met,  15  Pet  377;  Merritt  v. 
Duncan,  7  Heisk.  156. 

•Foster  v.  Clifford,  44  Wia  669; 
Goodwin  v.  McCoy,  13  Ala.  271; 
Hunting  y.  Emmart,  55  Md.  265; 
Coffman  y.  Campbell,  87  III  9a 
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principal  debtor,  and  that  the  maker  or  acceptor  is  the  accom- 
modation party  or  surety,  in  order  to  bind  the  subsequent 
holder  who  knows  the  fact."^  The  weight  of  authority  in 
this  country  favors  the  English  coraraon-law  rule.^  "Where 
there  are  two  or  more  joint  promisors  of  a  promissory  note, 
who  sign  ostensibly  as  joint  principals,  a  different  phase  of  the 
same  question  is  presented,  viz.,  whether  it  can  be  shown  by 
parol  evidence  that  one  of  them  is  surety  and  has  the  privi- 
leges of  a  surety  as  against  any  holder  who  knows  his  real 
character.  Here  the  admission  of  parol  evidence  to  prove 
this  fact  would  not  result  in  reversing  the  ostensible  relations 
of  the  parties,  making  the  apparent  obligor  a  secondary  obli- 
gor, and  the  apparent  secondary  obligor  primary." ' 

Whenever  the  terras  of  conditions  are  ambiguous  and  uncer- 
tain of  meaning,  parol  evidence  is  admissible  to  explain  the 
meaning  of  the  terms.^  It  is  necessary,  in  a  suit  against  the 
drawer,  to  aver  and  prove  that  he  had  known  and  had  given 
his  consent  to  a  conditional  acceptance.^  And  in  all  suits  upon 
bills  accepted  conditionally  it  is  incumbent  upon  the  holder  to 
prove  the  performance  of  the  condition ;  *  but  when  the  con- 
dition is  not  incorporated  into  the  written  acceptance,  and 
appears  in  a  separate  paper,  the  burden'of  proving  the  condi- 
tion is  upon  the  acceptor.' 

"Parol  evidence  is  admissible  to  show  from  what  time  an 

» Tiedeman  on  C.  P.,  g§  62,  76 ;  Fen-  » Tiedeman  on  C.  P.,  §  228 ;  Car- 

tnm  V.  Pocock,  5  Taunt  192;  Kaiser  rique  v.  Biaty,  28  Ont.  Rep.  175. 

V.  First  Nat  Bank,  78  Fed,  Rep.  281 ;  *  Tiedeman   on   G  P.,  §  277 ;  Gai- 

Caratairs  v.  RoUeston,  5  Taunt  551 ;  lagher  v.  Black,  44  Me.  99 ;  Lamon  v. 

1  Marsh.  257 ;  Nichols  v.  Morris,  3  B.  French,  25  Wis.  37 ;  Shackleford  v. 

A  Ad.  41 ;  Price  v.  Edmunds,  10  B.  &  Hooker,  54  Mis&  716 ;  United  States 

C.  578;  Rolfe  v.  Wyatt,  5  C.  &  P.  v.  Bank  of  Metropolis,  15  Pet  377. 

181 ;  Harrison  v.  CJortauld,  8  B.  &  Ad.  »  Taylor  v.  Newman,  77  Mo.  257. 

37.                                                        -  6  Owen    v.   Lavine,   14    Ark.   389; 

2  Farmers',  etc  Bank  v.  Rathbone,  Marshall  v.  Clary,  44  Ga.  511;  Nagle 
26  Vt  19 ;  Stephens  v.  Monongahela,  v.  Homer,  8  Cal.  353 ;  Ford  v.  Angel- 
88  Pa.  St  157 ;  United  States    Nat  rodt,  37  Mo.  50. 
Bank  v.  First  Nat  Bank,  49  U.  S.  App.  "*  Thomas    v.    Bishop,    Cas.  Temp. 
67,  79  Fed.  Rep.  296 ;  Yates  v.  Don-  Hardw.  1 ;  Clarke  v.  Cocke,  4  East, 
aldson,  5  Md.  389;  Gano  v.  Heath,  36  57;     Mason     v.    Hunt,    Doug.    296; 
Mich.  441 ;  Summerhill'  v.  Tapp,  52  Kaines  v.  Knightly,  Skin.  54 ;  Bower- 
Ala.  227;  Parks  v.  Ingram,  22  N.  H.  bank  v.  Monteiro,  4  Taunt  846. 
283;  Adle  v.  Metroger,  1  La.  Ann. 
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undated  paper  is  intended  to  operate.^  It  is  also  admissible  to 
show  a  mistake  in  the  date,  although  proof  of  the  mistake  cuts 
off  a  defense  of  the  maker  ;^  but  a  different  date  could  not  be 
proven  by  parol  evidence  against  a  purchaser  for  value  who 
relied  upon  the  given  date.*  When  an  undated  note  or  bill  is 
executed  and  delivered  to  the  payee,  the  presumption  of  law 
is  that  he  is  authorized  by  the  maker  to  fill  up  the  date,  and 
the  maker  will  be  bound  by  any  date  which  the  payee  inserts^ 
at  least  to  an  innocent  indorsee  for  value.*  Any  uncertainty 
concerning  the  person  who  was  intended  to  be  the  drawee 
may  be  explained  away  by  parol  evidence,  at  least  when  the 
ambiguity  is  latent."* 

"Where  the  promise  is  to  pay  'you,' without  any  further 
designation  of  the  payee,  it  would  be  a  good  non-negotiable 
note,  and  it  may  be  shown  by  parol  evidence  to  whom  the 
note  was  payable.®  It  may  be  permissible  to  show  by  parol 
that  the  word  *  currency '  was  used  in  the  sense  of  '  money ; '  ^ 
but  in  the  absence  of  such  evidence  it  is  hardly  proper  for  a 
court  to  declare  them  synonymous.  If  the  agent  has  the  au- 
thority to  sign  his  principal's  name  to  a  note  or  bill,  he  may 
sign  it  without  affixing  his  own  name;  and  if  questioned  after- 
wards, it  may  be  shown  by  parol  evidence  who  signed  the 
principal's  name."*  "If  the  agent  should  affix  only  his  own 
name  to  the  commercial  paper  without  his  principal's  name,  it 
will  be  his  own  paper,  and  he  cannot  show  by  parol  evidence 
that  he  intended  to  act  for  the  principal  and  not  for  him- 
self." » 

iTiedeman  on  C.  P.,  gi«  10,  15,  17;  «Tiedeman  on  a  P.,  §  85;  Kinnejr 

Cowing    V.  Altman.  71    N.  Y.  441;  v.  Flinn,  2  R  L  319;  Shackleford  v. 

Richardson  t.  Ellet,  10  Tex.  190 ;  Lean  Hooker,  54  Miss.  716, 
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2  Drake  v.  Rogers,  32  Me.  524 ;  Ger-  P41mer  v.  Branch  Bank,  16  Iowa,  321 ; 
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3  Huston  T.  Young,  33  Me.  85.  Haven  v.  Hobbs,  1  Vt  238 ;  Odd  Fel- 

4  Androscoggin  Bank  v.  Kimball,  lows  t.  First  Nat  Bank,  42  Mich.  463 ; 
10  Cush.  373;  Mechanics',  etc.  Bank  Cravens  v.  Gilliland,  63  Ma  28;  First 
V.  Schuyler,  7  Cow.  337.  Nat  Bank  v.  Gay,  63  Mu  Sa 

sjacksonv.  Sill,  llJohns.  201;  Mc-  ^Tiedeman  on  G  P.,  §§  85,  87; 
Cullough  V.  Wainwright^  14  Pa.  St  Arnold  v.  Stackpole,  11  Mass.  27 ;  Bed- 
171 ;  Cork  v.  Bacon,  45  Wis.  192.  ford,  etc.  Ins.  Co.  v.  Co  veil,  8  Met  442; 
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Parol  evidence  can  never  be  admitted  to  exonerate  an  agent 
who  has  entered  into  a  written  contract  in  which  he  appears 
as  principal,  even  though  he  should  propose  to  show,  if  al- 
lowed, that  he  disclosed  his  agency  and  mentioned  the  name 
of  his  principal  at  the  time  the  contract  was  executed.^  When 
the  paper  is  signed  by  one  as  "  agent,"  without  disclosing  the 
name  of  the  principal,  the  principal  may  be  shown  by  parol 
evidence  and  sued  on  the  instrument.  "  This  is  particularly 
true  of  the  indorsements  by  agents  with  the  word  '  agent ' 
added  to  their  signatures.^  This  rule  is,  however,  peculiar  to 
the  law  of  commercial  paper,  applicable  only  to  negotiable 
instruments.  As  between  the  original  parties  to  the  con- 
tract, it  can  always,  in  the  case  of  an  undisclosed  agency,  be 
shown  who  the  real  principal  is,  and  suit  may  then  be  brought 
against  him  instead  of  against  the  agent,  who  appears  on  the 
face  of  the  instrument  to  be  the  principal.  And  this  is  true 
of  agencies  for  corporations  as  well  as  of  other  agencies,  al- 
though the  paper  should  have  on  its  face  very  slight  indica- 
tions of  being  a  corporate  obligation.  If  there  is  sufficient 
appearing  on  the  face  to  make  it  doubtful  whether  it  was  in- 
tended as  a  personal  or  as  a  corporate  obligation,  parol  evi- 
dence is  admissible  to  show  its  true  character.'  "And  where 
there  is  no  indication  whatever  on  the  face  of  the  paper  that 
it  was  intended  to  be  a  corporate  obligation,  parol  evidence 
is  still  admissible  to  show  who  the  real  principal  is,  and  to 
hold  him  liable  instead  of  the  agent  and  supposed  principal, 
if  the  obligee  so  elects.  But  if  the  obligee  prefers  to  look 
to  the  party  who  is  in  fact  an  agent,  but  appears  on  the 
face  of  the  paper  to  be  the  principal,  parol  evidence  is  not 
admissible  in  order  to  shift  the  liability  to  the  real  princi- 
pal, the  corporation  for  which  he  was  acting,  and  to  relieve 
him."* 

Lyons  v.  Mitler,  6  Gratt.  440;  Poole  ^Tiedeman  on  C.  P.,  §  123;  Green  v. 

▼.  Rice,  9  W.  Va.  73.  Skeel,  9  N.  Y.  a  C.  (2  Hun),  486. 

^Nash   ▼.    Towne,    5    Wall.     689;  3  Mechanics' Bank  of  Alexandria  v. 

Magee  v.  Atkinson,  2  M.  &W.  440;  Bank  of  Columbia,   5  Wheat   337; 

Hyde  v.  Paige,  9  Barb.  151;   Pentz  McClelan   v.  Reynolds,  49   Mo.   814; 

^.  Stanton,  10  Wend.  271;  Paige  v.  Richmond  P.  &  F.  R  Co.  v.  Snead,  19 

Stoae,  10  Met  169;  Hypes  v.  Griffin,  Gratt  354. 

89  Ul.  134.  4Tiedeman  on  C.  P.,  §  12a 
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§  10.  To  show  that  writing  apparently  absolute  is  not. — 

Parol  evidence  is  adraissiblo,  especially  in  a  court  of  equity,  to 
show  that  a  writing  which  upon  its  face  is  apparently  abso- 
lute was  intended  only  as  a  security,  as  that  a  deed  apparently 
absolute  was  only  intended  as  a  mortgage;^  and  the  same  is 
true  as  to  any  transfer  of  personal  property. 

§  11.  Statntes  of  frauds — Admissibility  of  parol  eTi- 
dence. —  The  question  of  the  admissibility  of  conversations 
preceding  a  written  contract  is  not  merely  a  question  of  evi- 
dence; it  is  a  question  of  contract.  All  negotiations,  all  con- 
versations preceding  a  written  contract,  are  conclusively  pre- 
sumed to  be  merged  in  it,  and  whether  given  in  evidence  or 
not,  under  objection  or  without  objection,  they  cannot  con- 
trol the  written  contract  except  in  the  sole  case  of  fraud  or 
mistake.  And  where  the  real  contract  offered  to  be  proved  or 
testified  to  is  by  its  terms  not  to  be  performed  within  one 
year,  or  otherwise  void  by  the  statute  of  frauds,  it  cannot  bo 
considered  at  all  under  any  legal  principle,  whether  there  was 
a  proper  objection  made  to  it  or  not.^  Evidence,  of  a  parol 
executory  contract  without  new  consideration,  to  modify  a 
written  contract  under  seal  before  breach,  is  inadmissible  in 
an  action  on  the  latter  contract,  where  the  latter  conve3^s  an 
interest  in  land,  and  must,  under  the  statute  of  frauds,  be  in 
writing.'  It  is  contrary  to  both  the  letter  and  spirit  of  tho 
statute  of  frauds  to  permit  a  contract  coming  within  its  pro- 
visions to  rest  partly  in  parol;*  and  in  the  absence  of  proof 
of  part  performance,  evidence  tending  to  show  an  oral  agree- 
ment, or  an  admission  of  such  an  agreement,  is  incompetent, 
as  such  an  agreement  if  made  would  be  void  under  the  stat- 
ute of  frauds.*  Thus,  the  better  opinion  is  that  a  written  con- 
tract falling  within  the  statute  of  frauds  cannot  be  varied  by 
any  subsequent  agreement  of  the  parties,  unless  such  new 

1  Stinchfield  v.  Milikin,  71  Me.  567 ;  »  Thompson  ▼.  Poor,  57  Hun,  658, 
Dispande  v.  Walbridge,  15  N.  Y.  874;  51  N.  Y.  State  Rep.  850;  Lee  v.  New- 
Brewster  v.  Davis,  58  Tex.  478 ;  Camp-  land,  164  Pa.  St  360 ;  Carter  v.  Pitcher, 
beU  T.  Dearborn,  109  Mass.  130.  87  Hun,  580. 

2  Gordon  v.  Nieman  et  al,  118  N.  Y.  ^Fortesque  v.  Crawford,  105  N.  CL 
152,  28  N.  Y.  State  Rep.  616;  Mor-  29. 

owske  et  al.  v.  Itohrig,  53  N.  Y.  State       »  Wristen  v.  Bowles,  82  Gal.  84 
Rep.  220. 
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agreeraent  is  in  writing.^  There  are  cases  like  Homer  v. 
Guardian  Mut.  Life  Ins.  Co.,*  where  one  party,  by  agreeing 
to  extend  the  time  for  a  payment,  has  induced  the  other  to 
neglect  payment  at  the  appointed  day,  that  it  has  been  held 
that  the  former  could  not  take  advantage  of  the  neglect.  So^ 
also,  there  are  cases  like  Dodge  v.  Crandall,'  where,  for  a  val- 
uable consideration  paid  by  the  debtor,  a  person  buys  a  mort- 
gage already  payable  and  agrees  to  extend  the  time  of 
payment.  But  where  the  original  contract  must  have  been  in 
writing,  before  any  breach  of  it  has  arisen,  it  cannot  be  varied 
by  any  parol  agreement.*  Under  the  statute  of  frauds  the 
memorandum  must  contain  within  itself,  or  by  reference  to 
other  writings,  all  the  essential  elements  of  a  contract,  and 
when  that  is  the  case  neither  party  will  be  permitted  to  prove 
that  there  was  any  other  contract  made  than  that  one.  But 
where  the  memorandum  of  a  transaction  does  not  contain 
within  itself,  or  by  reference  to  other  writings,  all  the  sub- 
stantial elements  of  a  contract,  but  there  has  been  such  a 
performance  as  to  take  it  out  of  the  operation  of  the  statute 
of  frauds,  parol  evidence  is  admissible  to  supply  omissions  and 
to  establish  contractual  relations  of  the  parties.*  So  a  per- 
son in  possession  of  land,  where  his  title  is  not  in  dispute  or 
involved  in  the  cause,  may  testify  that  he  owns  it;*  and  in  de- 
termining the  question  of  a  disputed  boundary,  recourse  may 
be  had  to  every  kind  of  evidence  which  is  competent  to  prove 
the  existence  of  a  fact  in  issue.^ 

§  12.  Bills  of  ladiug, —  Parol  evidence  as  to  bills  of  lading 
are  of  a  dual  nature,  being  both  receipts  and  contracts;*  and, 
so  far  as  they  are  receipts,  parol  evidence  is  admissible  to  ex- 
plain or  vary  them.*  But  so  far  as  the  bill  expresses  the  act- 
ual contract  between  the  carrier  and  shipper,  parol  evidence 
is  not  admissible  to  alter,  vary  or  explain  it.^®    Thus  a  bill  of 

*  Swain  v.  Seainens,  76  U.  a  27a  "Bexar  County  t.  Berrell,  77  Tex. 
'  67  N.  Y.  481.                                         182. 

»  80  N.  Y.  806.  7  Scott  v.  Yard,  46  N.  J.  Eq.  79. 

*  Thompson  v.  Poor  et  al,  57  Hun,        8  Graves  v.  Harwood,  9  Barb.  4i7. 
285,  32  N.  Y.  State  Rep.  871 ;  Clark  v.        » O'Brien  v.  Gilchrist,  84  Me.  554; 
Gaess,  53  Ohio  St  238;  Girard  Life  Hendricks  v.  Steamer  Morning  Star^ 
Ins»  &  T.  Co.  V.  Cooper,  1G2  U.  a  529.  18  La.  Ann.  353. 

*Routledge  v.  The  Worthington  lo  White  v.  Van  Kirk,  25  Barb.  16 ; 
Cow,  119  N.  Y.  592,  30  N.  Y.  State  Rep.  Cox  v.  Paterson,  30  Ala.  608 ;  Arnold 
195.  V.  Jones,  26  Tex.  335. 
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lading  which  states  that  the  goods  are  received  in  good  order 
is  to  that  extent  a  receipt,  and  may  be  contradicted  if  there 
were  defects  not  known  to  the  carrier  when  the  receipt  was 
given.^  So  any  error  or  mistake  as "  to  the  quantity  of  the 
goods  may  be  shown.^  But  it  cannot  be  shown  that  an  addi« 
tional  quantity  of  goods  were  to  be  shipped;'  or  that  the  rate 
of  transportation  was  to  be  conditional.* 

§  13.  Sabseqnent  changes  of  contract. —  It  is  competent 
to  show  that  parties  in  their  dealings  under  a  written  contract 
varied  its  terms  by  a  subsequent  parol  agreement.*  And  a 
condition  required  by  a  written  instrument  under  seal,  that  an 
act  be  performed  or  evidenced,  may  be  waived  by  parol,  and 
the  acts  going  to  establish  the  waiver  may  be  shown  by  parol.* 
But  it  is  different  as  to  a  sealed  contract  before  a  breach.^ 
Evidence  that  parties  to  a  writing  have,  subsequent  to  its  exe- 
cution, agreed  orally  to  waive  and  dispense  with  some  of  the 
provisions,  and  that  they  have  actually  complied  with  such 
oral  agreement,  is  not  inadmissible  as  varying  the  terms  of  a 
written  contract.®  The  time  for  the  performance  of  a  con- 
tract, whether  under  seal  or  not,  may  be  enlarged  by  parol.* 
Thus,  evidence  of  a  parol  extension  of  the  payment  of  a  note, 
made  subsequent  to  the  making  of  the  note,  is  not  inadmis- 
sible as  tending  to  vary  or  contradict  the  written  contract." 
But  an  alleged  contemporaneous  parol  modification  of  a  writ- 
ten contract  for  the  sale  of  land  cannot  be  introduced  as  a  de- 
fense to  an  action  to  foreclose  a  vendor's  lien  for  the  purchase 
price." 

§  14.  Bills  of  sale  —  Parol  evidence  to  vary. —  Bills  of  sale 
are  contracts  and  presumed  to  embody  all  that  was  agreed 

1  Blade  ▼.  Chicago,  eta  R  Ca,  10  N.  Y.  28,  82  N.  Y.  State  Rep.  579 ;  Har- 
Wis.  4.  ris  V.  Murpliy,  119  N.  C.  34;  Alscbu- 

2  Graves  v.  Harwood,  9  Barb.  477.  ler  v.  Schiflf,  164  IlL  298 ;  Caliope  Jlin. 

3  Say  ward  v.  Stevens,  8  Gray,  97.  Ca  v.  Herisenger,  21  Cola  482. 

*  White  V.  Van  Kirk,  25  Barb.  16.  '  Thompson  v.  Poor.  57  Hun.  285, 

6  Conrod    v.   Fisher,  87    Ma  App.  82  N.  Y.  State  Rep.  871 ;  Harris  v. 

352;  Robinson  v.  Hardy,  22  111.  App.  Murphy,  119  N.  C.  84. 

512;  Nightingale  v.  Eiseman,  131  N.  ^  Smith  v.  Roberts,  48  Minn.  843; 

Y.    288,   30    N.  Y.  State    Rep.  995;  O'Keefe   v.   St  Francis  Church,  59 

Grange  v.  Palmer,  56  Hun,  481,  31  Conn.  551;  Alschuler  v.  SchifT,  164* 

N.  Y.  State  Rep.  612;  Neiswanger  v.  III.  29a 

McClellan.   45   Kan.  599;    Corson  v.  » Triess  v.  Rider,  24  N.  Y.  367. 

Berson.  86  Cal.  433;  Storer  v.  Taber,  lo  Grace  v.  Lynch,  80  Wis.  16a 

83  Me.  387.  .n  Stevens  v.  Flanagan,  181  Ind.  12a 
e  O'Brien  v.  Prescott  Ins.  Ca.  134 
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upon  between  the  parties,  and  are  subject  to  the  same  rales 
as  other  contracts.^  Thus,  where  a  sale  of  property  reduced 
to  writing  contains  all  the  elements  requisite  to  show  a  con- 
tract between  the  parties,  but  contains  no  warranty  of  the 
goods,  parol  proof  is  not,  in  the  absence  of  fraud,  admissible 
to  show  a  warranty  in  fact ;  ^  nor  can  any  other  contract  be 
interpolated  into  it ;  ^  as  to  show  that  it  was  intended  as  a 
trust  or  an  assignment ;  *  or  that  the  sale  was  made  by  more 
persons  than  those  executing  it;  or  that  it  was  intended  to 
embrace  more  property  than  that  named  therein;*  or  that 
property  within  its  provisions  was  in  fact  excepted  ;•  or  that 
the  title  and  possession  of  the  property  was  not  to  rest  in  the 
vendee  immediately.''  But  in  order  to  exclude  such  proof,  the 
bill  of  sale  must  contain  all  the  essential  elements  of  a  con- 
tract, leaving  nothing  open  to  parol  proof;  a  mere  bill  of 
goods,  as  that  A.  bought  of  B.  certain  articles  at  a  certain 
price,  is  not  a  contract,  and  is  open  to  parol  proof  to  show  any 
fact  connected  with  and  material  to  the  transaction.^ 

§  15.  Written  assignments  —  Parol  evidence  as  to. — 
Where  the  property  or  choses  in  action  are  assigned  by  an 
instrument  in  writing,  which  purports  to  embrace  the  entire 
contract,  it  is  subject  at  law  to  the  general  rule  that  parol  evi- 
dence is  not  admissible  to  vary  or  contradict  it;*  but  in  equity 
snoh  evidence  is  admissible  to  show  that,  although  absolute  in 
form,  it  is  not  so  in  fact ;  ^*  as,  that  an  assignment  of  a  mort- 
gage to  one  person,  by  name,  was  in  fact  intended  for  the 
benefit  of  another  as  well  as  himself .^^  So  fraud  may  be  shown, 
and  the  real  consideration  of  an  assignment  may  be  shown.^^ 
Evidence  is  not  admissible  to  show  that  other  property  than 
that  named  in  the  agreement  was  intended  to  have  been  em- 
braced therein." 

§  16.  Trne  party  and  character  of  party. — It  is  compe- 
tent to  prove  by  parol  the  relation  of  the  parties  to  a  con- 

•  *         ■ 

1  C9iampUn  ▼.  Butler,  18  Johns.  160.  Silliinaii-  ▼.  Tuttle,  45  Barb.  171 ;  Filk- 

s  Houghton  ▼.  Carpenter,  40  Vt  ing  v.  Whyland,  24  N.  Y.  888;  Dana 

^Wa  V.  Fielder,  12  id  40. 

« Smith  ▼.  GHbbB,  44  N.  H.  885.  •  Dargin  ▼.  Ireland,  14  N.  Y.  822. 

<  Fmier  v.  Sneatb,  8  Nev.  12a  w  Rhodes  v.  Farmer,  17  How.  (U.  a) 

»  UcCloBkey  ▼.  McCormick,  87  HI  464. 
6^  »  Brown  v.  label,  11  Ala.  109. 

•  Harrell  v.  Dorrance,  9  Fla,  490.  12  Galway's  Appeal,  84  Pa.  St  242. 

7  Davis  ▼.  Moody,  15  Ga.  175.  "Taylor  v.  Say  re,  24  N.  J.  L.  647. 

'Lindaley  v.  Lovely,  26  Vt  128; 
21 
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tract,  and  any  intrinsic  facts  affecting  the  equities ;  ^  thus, 
where  one  partner  took  a  deed  and  gave  back  a  mortgage,  it 
may  be  shown  to  have  been  a  firm  transaction.*  And  where 
a  policy  is  issued  on  property  "  held  in  trust,"  parol  evidence 
is  admissible  to  show  who  are  the  owners,  or  who  were  in- 
tended to  be  insured  thereby ; '  and  to  show  who  are  the  ben- 
eficiaries in  a  policy  of  life  insurance;^  and  to  show  that 
one  signer  of  a  bond  was  a  principal  and  another  surety ; ' 
and  as  between  indorsers,  that  a  second  indorser  intended 
to  become  the  first;*  and  that  an  indorser  was  to  be  liable 
before  the  payee  of  a  note ;  ^  and  that  some  person  other  than 
the  grantee  paid  for  the  land  mentioned  in  a  deed ;  *  and  that 
a  contract  under  seal,  made  by  the  president  of  a  bank  in  his 
own  name,  was  made  for  the  use  and  benefit  of  the  bank.' 
It  is  also  competent  to  prove  a  promise  to  pay  by  one  sued 
on  a  note,  in  connection  with  evidence  that  he  adopted  the 
signature  thereto  as  his  own,  although  his  name  does  not  ap- 
pear as  the  signer  of  the  note.^®  But  parol  evidence  is  inad- 
missible in  an  action  upon  a  covenant  of  seisin  to  show  that 
one  of  the  defendant's  grantors  was  the  intended  grantee  in 
a  deed  upon  which  defendant's  title  depends,  and  which  omits 
to  name  a  grantee." 

§17.  Written  leases  — Parol  evidence  as  to. —  Where  a 
lease  contains  no  warranty  that  the  •  premises  are  fit  for  oc- 
cupation, it  is  not  competent  to  show  that  the  landlord  rep- 
resented them  to  be  so.^    It  is  not  competent  to  show  by 

iRoyes  v.  Arnold,  81  Hun.  476;  •Wyckoff    v.    Wilson,    80   N.    Y. 

Garraher  v.  Mulligan,  64  Hun,  638,  State  Hep.  384 

28  N.  Y.  State  Rep.  489;   Mayer  v.  "  Deering  v.  Creighton,  19  Oreg.  lia 

Frankfeld,  85  Hun,  214;  Galbraith  v.  »Ducie  v.  Ford,  188  U.  a  587. 

Bridges,  168  Pa.  St  825;    Baker  v.  » Northern  Nat  Bank  v.  Lewis,  78 

Seavey,  168  Mass.  522 ;   Cole  v.  Sat-  Wis.  475. 

sop  R  Ca,  9  Wash.  487.  w  Salomon  v.  Hopkins,  61  Conn.  47; 

2  Johnson  v.    Donovan,  20  N.   Y.  Waddill    v.    Sabree,    88    Va.    1018; 

State  Rep.  80,  50  Hun,  215.  Fonda  t.  Burton,  63  Yt  855;  Mun- 

s  California  Ins.  Ca  v.  Union  Con-  roe  v.  Williams,  85  S.  C.  572;  Liddell 

gress  Ca,  138  XT.  a  887.  ▼.  Sahline,  65  Ark.  627. 

4  Norriston  Title,  T.  &  a  D.  Ca  v.  n  Allen  v.  Allen,  48  Minn.  462. 

John  Hancock  Mut  Life  Ins.  Ca,  182  i>  Harman  ▼.  Harroan,  70  Fed.  Rep. 

Pa.  St  885.  894,  84  U.  a   App.  816;   Ninman  v. 

«  Williams  v.  Macatee,  86  Va.  681 ;  Suhr,  91  Wis.  392;  Stevens  v.  Ely,  14 

Schofield  v.  Jones,  85  Ga.  816, 42  Alb.  App.  Div.  292;  Dickson  v.  Hartman 

L.  J.  4ia  Mfg.  Ca,  179  Pa  St  84a 
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parol  that  certain  other  premises  were  intended  to  be  in- 
cluded in  a  lease;  or  that  certain  premises  named  therein 
were  intended  to  have  been  excluded ;  or  that  more  or  less 
rent  was  agreed  upon ;  ^  or  that  it  was  to  be  paid  at  a  differ- 
ent time  than  that  named  in  the  lease ;  or  that  the  lease  was 
to  commence  at  some  other  date ;  or  that  other  rights  and 
privileges  than  those  named  in  the  lease  were  given ; '  or  that 
the  landlord  agreed  to  repair  the  premises.  But  parol  evi- 
dence is  alway  admissible  to  defeat  the  lease ; '  or  to  show 
to  what  premises  the  lease  applies.'  It  is  a  rule  of  construc- 
tion that  in  order  to  arrive  at  the  real  intention  of  the  par 
ties,  and  to  make  a  correct  application  of  the  words  and 
language  of  the  contract  to  the  subject-matter  thereof,  and 
the  objects  professed  to  be  described,  all  the  surrounding 
facts  and  circumstances  may  be  taken  into  consideration.*  It 
may  be  shown  that  the  lease  was  made  for  the  benefit  of  a 
person  other  than  the  lessor ;  as,  where  a  lease  was  made  by 
an  administrator  in  his  own  name,  that  it  was  in  fact  made 
for  the  benefit  of  the  estate.*  So,  where  no  time  when  the 
lease  shall  commence  is  named  therein,  it  is  competent  to 
show  what  time  was  fixed  upon  by  parol ;  ^  or  that  the  land- 
lord knew  the  purpose  for  which  the  lessee  intended  to  oc- 
cupy the  premises.  Where  in  a  lease  it  is  stipulated  that  the 
lessee  '^  shall  have  all  the  personal  property,"  it  is  proper  to 
show  by  parol  whether  he  was  to  have  it  absolutely,  or  only 
the  use  of  it.* 

§  18.  Collateral  contract  by  parol. —  It  is  only  such  mat- 
ters as  concern  a  subject  embraced  in  and  covered  by  the 
terms  of  a  written  contract  that  must  be  incorporated  in  it, 
and  that  are  deemed  to  be  waived  if  not  so  incorporated,  al- 
though they  have  been  the  subject  of  prior  negotiation  and 
agreement  between  the  contracting  parties.  Thus,  an  agree- 
ment by  a  lessor  to  put  premises  in  repair  before  the  term  is 
collateral  to  a  lease,  and  is  not  required  to  be  incorporated  in 
it,  and  parol  evidence  of  such  agreement  is  admissible.    Had 

•Tibbetts  v.  Percy,  24  Barb.  89.  »  Best  on  Ev.  19a 

«  Sientes  v.  Odier.  17  Ia  Ann.  15a  «  Russell  v.  Erwin.  41  Ala.  292. 

5  Pierce  ▼.  Wilson,  34  Ala.  59a  '  Leggett  v.  Harding,  10  Ind.  41 L 

*  Harris  v.  Dub,  57  Ga.  77;  Law-  ^Knapp  v.  Marlboro,  29  Vt  282. 

renoe  v.  Hyman,  79  N.  C.  209 ;  Alger 

T.  Kennedy,  49  Vt  109. 
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it  been  an  agreement  on  the  part  of  the  lessor  to  make  re* 
pairs,  or  to  keep  the  premises  in  repair  during  the  term,  it 
would  have  fallen  within  the  general  rule;  but  an  independ- 
ent agreement  to  put  the  premises  in  repair  before  the  term, 
and  made  as  a  condition  of,  or  consideration  for,  the  taking 
of  the  lease,  stands  upon  a  different  footing.'  It  is  never  ad- 
missible to  show  that,  at  the  time  a  written  contract  was 
made,  an  agreement  by  parol  relating  to  the  same  subject- 
matter  was  also  entered  into ;  but  a  parol  agreement  collat- 
eral to  or  independent  of  such  written  contract  may  be  shown 
when  it  relates  to  a  matter  about  which  the  writing  is  silent;* 
or  to  show  a  new  and  independent  contract  relating  to  the 
same  subject-matter  subsequently  entered  into  by  parol, 
whether  it  is  a  substitute  for  the  old  contract  or  is  an  addi- 
tion to  it.'  If  the  new  contract  covers  the  whole  subject- 
matter  of  the  written  one,  it  supersedes  and  extinguishes  it, 
and  it  is  merged  in  the  parol  contract.*  The  general  rule  re- 
quires the  rejection  of  parol  evidence  when  offered  to  cut 
down  or  take  away  obligations  entered  into  between  the  par- 
ties and  by  them  put  in  writing.  It  would  be  inconvenient 
that  matters  in  writing  made  by  advice  and  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agreement 
between  the  parties,  should  be  controlled  by  an  averment  of 
the  parties  to  be  proved  by  uncertain  testimony  of  slippery 
memory.  It  does  not  apply,  therefore,  where  the  original 
contract  was  verbal  and  entire  and  a  part  only  reduced  to 
writing.  Nor  has  it  any  application  to  collateral  undertak- 
ings. And  these  facts  are  always  open  to  inquiry  and  may 
be  proved  by  parol.*  In  Jeffreys  v.  Walton  •  the  contract  for 
the  hire  of  a  horse  was  in  writing,  and  it  was  further  agreed 
by  parol  that  accidents  occasioned  by  his  shying  should  be  at 
the  risk  of  the  hirer.  The  horse  shied  and  in  consequenoe 
was  injured.    In  a  suit  for  damages  it  was  held  that  parol 

iMann  ▼.  Nunn,  48  L.  J.  (C.  P.)  <  Bernard  ▼.  Sampson*  Id  N.  Y. 

241 ;  Clenighan  v.  McFarland,  84  N.  561. 

Y.  State  Rep.  624  •  Filkins  ▼.  Whyland,  24  N.  Y.  844 ; 

'Flanders  ▼.  Fay,  40  Vt  816;  Ke-  Potter  v.  Hopkins,  25  Wend.  417; 

ough  ▼.  McNitt.  6  Biinn.  5ia  Grierson  v.  Mason,  60  N.  Y.  894 

s  Cammings  v.  Putnam,  19  N.  H.  « 1  Stark.  885; 
969 ;  Van  Buskirk  ▼.  Roberts,  81  N. 
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evidence  of  that  portion  of  the  agreement  which  was  not  in 
writing  was  admissible.  In  Batterman  v.  Pierce '  the  action 
was  apon  a  note  given  for  wood  on  plaintiff's  land.  The  de- 
fense was  a  verbal  agreement  made  at  the  same  time  by 
plaintiff,  that  if  anything  happened  to  the  wood  through  his 
means  or  by  setting  fire  to  his  fallow  he  would  be  account- 
able, and  would  guaranty  the  purchasers  against  any  damages 
in  consequence  of  firing  his  fallow.  The  fallow  was  burned 
and  the  wood  also.  The  defense  prevailed,  the  court  holding 
that  the  same  result  would  follow  whether  the  contract  of 
both  parties  had  been  written  out,  or  whether  all  rested  in 
parol  without  writing,  saying,  ^'  nor  can  it  make  any  substan- 
tial difference  that  the  undertaking  of  one  party  has  been  re- 
duced to  writing  while  the  engagement  of  the  other  party 
remains  in  parol ; "  and,  to  the  objection  that  the  defense  con- 
tradicted the  note,  said  there  was  ^'nothing  in  it."  '^The  de- 
fendants do  not  deny  that  they  made  just  such  a  contract  as 
that  on  which  the  plaintiff  seeks  to  recover,  but  they  allege 
that  the  plaintiff  at  the  same  time  entered  into  an  agreement 
on  his  part  which  has  subsequently  been  broken."  The  later 
cases  of  Morgan  v.  GrifiBth'  and  Erskine  v.  Adeane'  explain 
the  exceptions.  They  were  considered  in  Johnson  v.  Oppen- 
heim,^  and  there  said  to  be  within  the  rule  which  allows  a 
collateral  agreement  made  prior  or  contemporaneous  with  a 
written  agreement,  but  not  inconsistent  with  or  affecting  its 
terms,  to  be  given  in  evidence.  In  Wilson  v.  Deen*  the 
court  seems  to  have  gone  out  of  the  regular  line  of  decisions. 
For  in  Angell  v.  Duke*  the  plaintiff  was  held  entitled  to  re- 
cover damages  for  the  breach  by  the  lessee  of  an  agreeuient 
similar  to  that  in  Wilson  v.  Deen,  the  court  holding  it  to  be 
collateral  to  the  demise.  So  in  Mann  v.  Kunn/  where  a  lessor 
promised  that  if  the  proposed  lessee  would  take  the  lease  of 
a  house  he  would  put  the  house  in  a  state  fit  for  habita- 
tion, the  promise  was  held  to  be  collateral  to  the  written  lease 
and  provable  by  parol  evidence  for  the  purpose  of  recover- 
ing damages  for  the  breach  of  it.    Whether  the  matter  relied 

1 3  Hni,  171.  8  74  N.  Y.  581. 

2L.R.6Ex.7a  6L.R10Q.R174 

'  Lw  R  8  Ch.  App.  766L  ^48  L.  J.  (Q  P.)  24t 
*  55  N.  Y.  28a 


326  BULKS   OF  EVIDENCE. 

upon  to  reduce  or  defeat  the  plaintiffs  claim  is  set  up  by  an- 
swer, as  in  Spaulding  v.  Yanderoook*  and  Batterman  v.  Pierce,' 
or  is  made  the  subject  of  a  cross-action,  as  in  Morgan  v.  Grif- 
fith* and  Erskine  v.  Adeane,*  can  make  no  difference.'  Thus, 
in  an  action  by  an  assignee  ol  a  bill  of  lading,  indorsed  by  the 
carrier  to  a  bank  as  security  for  plaintiff's  acceptance  and 
payment  of  an  accompanying  draft,  where  the  defendants  are 
not  parties  to  the  draft  or  privies,  the  fact  of  acceptance  of  it 
by  the  plaintiff  is  collateral  to  the  issue,  and  the  fact  of  ac- 
ceptance may  be  proved  by  parol.  A  fortiori  may  a  party  to 
it,  in  such  a  controversy,  prove  by  parol  that  it  had  exist- 
ence.  So  the  fact  of  a  tenancy  may  be  proved  by  parol, 
though  there  be  a  written  lease.*  The  principle  seems  to  be 
that  the  contents  of  a  written  instrument  cannot  be  given  in 
evidence  by  parol  when  the  contract  contained  in  it  is  the 
subject  of  the  suit;  but  the  existence  of  the  relation  under 
the  instrument,  and  the  fact  of  the  existence  of  it,  may  be.'' 

§  19.  Illustrations. —  {a)  Parol  evidence  maybe  said  to  be 
primary  where  the  writing  is  not  admissible  to  prove  the 
facts  to  establish  which  the  oral  proof  is  offered,'  or  where  it  is 
offered  to  establish  a  matter  collateral  to  or  distinct  from  the 
writing j*  as,  the  consideration  or  failure  of  the  consideration 
of  a  note,**  guaranty  or  other  contract  or  obligation,  where  the 
consideration  is  not  specifically  stated  in  the  instrument.** 

(J)  Reputed  ownership  may  be  proved  by  parol  in  a  case 
where  the  question  of  title  is  collateral  or  incidental  matter.*^ 

((?)  As  between  the  immediate  parties  to  a  note,  parol  evi- 
dence is  admissible  to  annex  qualifications,  or  a  special  con- 
tract even."  Thus,  as  between  an  indorser  and  his  immediate 
indorsee,  it  is  competent  to  show  a  waiver  of  demand  and  no- 
tice of  non-payment  made  at  the  time  of  indorsing  in  blank.** 

1 2  Wend.  432.  Oreg.  68 ;  Sparks  v.  Rowles,  17  Ala. 

2  8  Hill,  171.  211. 

s  L.  R.  6  Ex.  70.  »  Shell  ▼.  Stark,  14  Ga.  420. 

*  L.  R.  8  Ch.  App.  75«.  M  Long  v.  Davis,  18  Ala.  801. 

»  Chapin  et  al.  v.  Dobaon,  78  N.  Y.  n  Merle  v.  Matthews,  26  Cal.  455. 

74  12  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 

•Rex  V.  Kingston-upon-Hull,  7  R  86  a  C.  213;  Hodson  ▼.  Qoodale,  23 

&  a  611.  Oreg.  6a 

^  Sprague  v.  Hosmer,  82  N.  Y.  466.  "  Mendenhall  v.  Davis,  72  N.  G  160. 

«  Pelzer  Mfg.  Ca  v.  Sun  Fire  Office,  "  Dye  v.  Scott^  85  Ohio  St  1 W ;  85 
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yd)  Generally  it  may  be  said  that  parol  proof  of  any  col- 
lateral parol  agreement  may  be  given  which  does  not  inter- 
fere with  the  terms  of  the  written  contract,  although  it  may 
relate  to  the  same  subject-matter.^  But  evidence  of  any  col* 
lateral  agreement  is  inadmissible,  even  between  the  parties, 
which  in  any  manner  varies  or  changes  the  terms  of  the  con- 
tract.' 

{e)  Proof  of  the  execution  of  a  writing  collateral  merely  to 
the  issae  is  admissible  without  its  production  or  accounting 
for  its  absence.' 

(f)  The  rule  as  to  the  production  of  written  communica- 
tions or  agreements  has  no  application  when  they  are  merely 
collateral  to  the  issue.  Thus,'  payment  of  contracts,  and  of 
judgments  even,  may  be  proved  by  parol,  although  they  may 
be  written  or  even  record  evidence  of  the  fact.*  But  not  to 
show  that  a  receipt  was  given,  or  that  an  indorsement  of  the 
amount  was  made  upon  a  note  or  upon  an  execution.* 

(ff)  The  rule  is  that,  where  the  narrative  of  an  extrinsic  fact 
has  been  committed  to  writing,  the  fact  may  nevertheless  be 
proved  by  parol.  So  where  an  oral  and  written  notice  to  the 
same  effect  are  served  upon  a  party,  the  written  notice  need 
not^  be  produced,  unless  the  law  makes  a  written  notice  im- 
perative.* 

(A)  Evidence  of  a  parol  contract  proving  a  distinct  collat- 
eral fact  not  inconsistent  with  a  written  contract  is  admis- 
sible;^ thus,  there  is  no  such  necessity  of  the  sleeping-car 
service,  or  such  sufficient  reason  for  giving  the  berth-check 
issued  to  passengers  on  a  sleeping-car,  upon  the  surrender  of 
their  tickets,  conclusive  force  as  evidence  of  the  contract  be- 
tween the  passengers  and  the  sleeping-car  company,  as  to 
exclude  parol  evidence  of  the  agreement  made  between  the 
conductor  and  passenger.* 

iRuggles  V.  Swan  wick.   6   Minn.  » Daniels  v.  Johnson,  29  Ga.  207. 

526;  Carr  V.  Dooley,  119  Mass.  2»4.  « Smith  v.  Young,   1   Camp.  439; 

2  Rodney  v.  Wilson,  76  Mo.  123,  29  Hadden  v.  People,  25  N.  Y.  87a 

Am.  Repu  499;  Doolittle  v.  Ferry,  20  'Stallings  v.  GottBchalk,  77  Md.  429. 

Kan.  280.  8Mann  Boudoir  Car  Ca  v.  Dupre, 

•Coonrod  v.  Madden,  126  Ind.  197;  54  Fed.  Repi  646,  47  Alb.  I*  J.  446; 

State  V.  Ferguson,   107  N.  a  841;  Wichita  U.  of  R    G    in   U.   a    v. 
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§  30.  To  show  a  deed  to  be  a  mortgage. —  The  rule  that  a 
deed  may,  in  an  action  between  the  parties  to  it,  be  shown  by 
parol  evidence  to  have  been  given  and  received  to  secure  the 
payment  of  a  debt,  is  firmly  established.^    The  burden  of  es- 
tablishing oral  defeasance  to  such  a  deed  is  an  onerous  one, 
resting  on  whomsoever  alleges  it,  and  its  existence  and  also 
its  precise  terms  must  be  established  by  clear  and  conclusive 
evidence;  otherwise  the  strong  presumption  that  the  deed 
expresses  the  entire  contract  between  the  parties  to  it  is  not 
overcome.    And  to  convert  a  deed,  absolute  on  its  face,  into  a 
mortgage  by  parol  testimony,  such  testimony  must  be  clear 
and  specific,  of  a  character  such  as  will  leave  in  the  mind  of 
a  judge  no  hesitation  or  doubt,  and  failing  this,  the  efforts  to 
impeach  the  legal  character  of  the  deed  must  be  regarded  as 
abortive.    The  testimony  must  be  entirely  plain  and  convinc- 
ing beyond  reasonable  controversy.*    Each  case  must  be  de- 
termined upon  its  own  special  facts,  but  those  should  be  of 
a  clear  and  decisive  import.*    The  principle  upon  which  parol 
evidence  is  held  admissible  to  show  that  a  simple  assign- 
ment, although  absolute  in  terms,  was  intended  as  security 
merely,  is  the  supposed  incompleteness  of  the  instrument; 
and  it  is  not  regarded  as  contradicting  the  writing,  but  as 
showing  its  purpose.*  .It  grew  up  in  the  equity  courts  from 
the  efforts  of  equity  judges  to  prevent  forfeitures,  to  relieve 
against  fraud,  and  to  enforce  the  equitable  maxim,  ^'  once  a 
mortgage  always  a  mortgage."    It  was  supposed  that  the 
evidence  did  not  contradict  the  instrument,  but  simply  showed 
the  purpose  for  which  it  was  given,  and  that  the  instrument, 
although  purposely  made  absolute,  was  so  made,  however, 
simply  for  the  purpose  of  giving  security  to  the  party  to 
whom  it  was  given,  which  was  not  really  inconsistent  with  its 
form.    Hence  it  was  conceived  that  parol  evidence  showing 
the  purpose  was  not  an  invasion  of  the  general  rule  forbid- 
ding such  evidence  to  vary,  explain  or  contradict  a  written 

1  Jones  on  Mortgages,  ch.  8 ;  3  Pom.  Co.,  149  N.  Y.  51 ;  Barber  v.  Lefavour, 
Eq.  Juris.,  §  1196.  176  Pa.  St  330;  Minchrod  v.  UUman. 

2  Lance's  Appeal,  113  Pa.  St  467;  163  111.   25;    Ensign   v.  Ensign,    120 
Rowland  v.  Blake,  97  U.  &  626 ;  Cad-  N.  Y.  655,  31  N.  Y.  State  Rep.  657. 
man  v.  Peter,  118  id.  73;  Barton  v.  3  Campbell  v.  Dearborn,  109  Mass. 
Lynch  et  al,  52  N.  Y.  State  Rep.  540 ;  145. 

May  V.  May,  158  IlL  209;  Mc  In  tire  v.  ^Truscott  v.  King,  6  N.  Y.  147; 
Mclntire,  162  n.  a  883;  Christopher  &  Chister  v.  Bank  of  Kingston.  16  id. 
T.  St  R.  Co.  V.  Twenty -third  Street  R    336 ;  Horn  v.  Keteltas,  46  id.  605. 
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instrument.  Where  a  deed  is  given  as  security  merely,  for 
an  indebtedness  of  the  grantor  to  the  grantee,  that  fact  may 
be  proved  by  parol  evidence ;  but  that  is  an  exception  to  the 
general  rule  that  the  terms  of  a  deed  cannot  be  changed  by 
oral  evidence.  It  has  never  been  held  that  a  deed  can  be  so 
far  contradicted  by  parol  as  to  show  that  it  was  not  intended 
to  operate  at  all,  or  that  it  was  the  intention  or  agreement  of 
the  parties  that  the  grantee  should  acquire  no  rights  what- 
ever under  it,  or  that  he  should  reconvey  to  the  grantor  on  his 
request  without  any  consideration.^  This  rule  does  not  hold 
good  where  the  instrument  was  not  an  assignment  simply, 
but  a  contract  containing  mutual  agreements.' 

§  21.  Conditions  upon  which  a  writing  was  delivered. — 
Instruments  not  under  seal  may  be  delivered  to  the  one  to 
whom,  upon  their  face,  they  are  made  payable,  or  who,  by 
their  terms,  is  entitled  to  some  interest  or  benefit  under  them 
upon  conditions,  the  observance  of  which  is  essential  to  their 
validity.  And  the  annexing  of  such  conditions  to  the  deliv- 
ery is  not  an  oral  contradiction  of  the  written  obligation, 
though  negotiable,  as  between  the  parties  to  it  or  others 
having  notice.  It  needs  a  delivery  to  make  the  obligation 
operative  at  all;  and  the  effect  of  the  delivery  and  the  extent 
of  the  operation  of  the  instrument  may  be  limited  by  the 
conditions  with  which  delivery  is  made.*  Oral  proof  of  a 
condition  precedent  to  the  validity  of  a  written  contract,  if 
not  contradictory  of  its  terms,  is  always  admissible,  because, 
like  evidence  of  fraud  and  duress,  it  goes,  not  to  the  altera- 
tion, but  to  the  defeat  of  the  contract.  Evidence  of  the  non- 
compliance with  an  extrinsic  oral  stipulation  upon  which  the 
validity  of  the  paper  as  an  operative  instrument  is  suspended 
is  simply  proof  that  there  was  no  contract,  and  so  is  consistent 
with  the  familiar  principle.*  This  rule  should  be  cautiousl}- 
applied  to  avoid  mistake  or  imposition,  and  confined  strictly 
to  cases  within  its  reason.  Certainly  the  general  rule,  which 
excludes  evidence  of  parol  negotiations  and  undertakings  when 
offered  to  contradict  or  substantially  vary  the  legal  import  of 

1  Hutchins  v.  Hutchins,  98  N.  Y.  56.  *  Norris  v.  Tiffany,  56  N.  Y.  State 

2MaiBh  T.  McNair,  99  N.  Y.  174.  Rep.  406;  Burke  v.  Dulany,  156  U.  & 

8  Reynolds  v.  Robinson,  18  N.  Y.  878;  Ware  v.  Allen,  128  id.  580;  Cul- 

235 ;  Benton  v.  Martin,  52  id.  570.  bertson  v.  H.  Witbeck  Co.,  127  id.  836. 


330  BULES   OF  EYIDENOE. 

a  written  agreement,  is  not  to  be  questioned  or  disturbed.  It 
is  so  ^yell  settled  in  reason,  policy  and  aatliority  as  not  to  be 
a  proper  subject  of  discussion.  It  has  full  application,  how- 
ever, within  very  narrow  limits.  In  the  first  place,  it  applies 
only  in  controversies  between  parties  to  the  instrument,^  and 
between  them  is  subject  to  exceptions  upon  allegations  of 
fraud,  mistake,  surprise  or  part  performance  of  the  verbal 
agreement.  Nor  does  it  deny  the  party  in  whose  favor  that 
agreement  was  made  the  right  of  proving  its  existence  by 
way  of  defense  in  an  action  upon  the  written  instrument,  under 
circumstances  which  would  make  use  of  it,  for  any  purpose  in- 
consistent with  that  agreement,  dishonest  or  fraudulent.^  A 
party  sued  by  his  promisee  is  always  permitted  to  prove  by 
parol  that  the  instrument  was  delivered  even  to  the  payee  to 
take  effect  only  on  the  happening  of  some  future  event,'  or  that 
its  design  and  object  were  different  from  what  its  language, 
if  alone  considered,  would  indicate.^  He  may  also  show  that 
the  instrument  relied  upon  was  executed  in  part  performance 
only  of  an  entire  oral  agreement;'  or  that  the  obligation  of 
the  instrument  has  been  discharged  by  the  execution  of  a 
parol  agreement  collateral  thereto;*  or  he  may  set  up  any 
agreement  in  regard  to  the  instrument  which  makes  its  en- 
forcement inequitable.  In  Juilliard  v.  Chaffee^  the  apparent 
obligation  incurred  by  the  defendant  under  a  paper  put  in 
evidence  by  the  plaintiff  was  to  pay  the  sum  named  upon  de- 
mand in  consideration  of  so  much  money  then  borrowed ;  but 
the  evidence  disclosed  that  it  was  only  part  of  a  prior  parol 
arrangement,  by  the  terms  of  which  the  payees  were  to  ad- 
vance money  in  anticipation  upon  debts  owing  by  them,  and 
on  defendant's  promise  that  it  should  be  so  paid  in  discharge 
of  those  debts,  and  which  also  provided  for  a  return  of  the 

1  New  Berlin  ▼  Norwich,  10  Johns.  Hutchins  v.  Hubbard,  84  N.  Y.  34 ; 

229.  Barker  v.  Bradley,  42  id.  816;  Grier- 

s  Martin  t.  Pycroft,  2  De  G.,  M.  &  son  v.  Mason,  60  id.  894;  De  Laval- 

G.  785,  795;  Jervis  v.  Berridge,  L.  R  lette  v.  Wendt^  75  id.  579;  81  Am. 

8  Ch.  Apfx  851.  Refx  494. 

'Seymour   ▼.    Cowing,  1    Keyes,  *Chapin  ▼.  Dobson,  78  N.  Y.  74; 

582 ;  Benton  v.  Martin,  52  N.  Y.  570 ;  84  Ana.  Repi  512. 

Eastman  v.  Shaw,  65  id.  52a  ^  Grossman  ▼.  Fuller,  17  Pick.  17L 

<  Denton  ▼.  Peters,  L  R  5  Q.  R  792  N.  Y.  529. 
474;  Blossom  v.  Griffin,  8  Kern.  569; 
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paper  to  the  defendant  when  the  money  was  so  applied.  The 
note  did  not  constitute  the  agreement.  It  was  evidence  of 
part  of  the  agreement,  and  the  maker  was  properly  allowed 
to  show  in  defense  the  whole  transaction;^  and  when  that 
was  shown,  the  defense  was  made  out,  not  by  controlling  the 
contract  indicated  by  the  writing,  but  by  a  collateral  agree- 
ment with  which  it  was  incidentally  connected.  In  all  these 
eases  a  distinction  is  recognized  between  an  agreement  for  the 
legal  discharge  of  a  contract  and  one  which  destroys  its  orig- 
inal legal  effect  either  by  contradicting  its  terms  or  substitut- 
ing a  distinct  and  independent  agreement. 

§  22.  Illastrations. —  (1)  Evidence  of  a  parol  agreement 
made  at  or  prior  to  the  time  of  a  written  agreement  and  as  a 
condition  of  its  delivery  is  not  admissible  when  it  does  not 
fall  within  any  of  the  exceptions  to  the  rule  forbidding  oral 
evidence  to  vary  the  terms  of  a  written  contract.'  Thus  it  is 
inadmissible  to  show  whether  a  deed  which  has  been  delivered 
shall  take  effect  absolutely  or  only  on  condition  of  the  grant- 
or's death.* 

(2)  An  oral  condition  that  an  order  shall  "  be  no  sale  "  if 
the  market  price  is  not  as  it  is  represented  is  a  condition  sub- 
sequent and  not  precedent,  and  cannot  be  proved  to  affect 
the  terms  of  an  unconditional  written  order;*  or  that  promis- 
sory notes  delivered  to  the  payee  were  not  to  take  effect  upon 
the  fulfillment  of  a  certain  condition.^ 

(3)  A  father,  having  conveyed  lands  directly  to  a  child,  can- 
not show  by  parol  that  he  intended  a  resulting  trust  to  him- 
self.^ And  evidence  of  a  parol  agreement  creating  an  express 
trust  in  favor  of  a  husband  in  lands  purchased  by  him,  but 
conveyed  to  his  wife,  is  inadmissible;^  or  that  an  absolute 
conveyance  was  intended  to  operate  as  a  conditional  sale,  or 
a  sale  with  the  right  to  repurchase ;  ^  or  to  show  that  the  con- 

'  1  GreenL  Ev.,  §  284a.  ter  v.  Ohlander,  id.  441 ;  CunniDg- 

2(}eaett  t.  Delaware  &  H.  Q  R  ham  v.  Martin,  46  Kan.  852. 

Co.,  122  N.  Y.  505 ;    84  N.  T.  State  «  Annis  ▼.  Wilson,  15  Cola  286. 

Rep.  246.  7  Montgomery  v.  Craig.  128  Ind.  48 ; 

»Morey  v.  Heney.  86  CaL471 ;  Hub-  Gowdy  v.  Gordon,  122  id.  58a 

bard  v.  Greeley,  84  Me.  340.  ^  Peagler  v.  Stabler,  91  Ala.  808 ; 

•Lilienthal  v.  Suffolk  Brew.  Co.,  Thomas  v.  Scutt,  127  N.  Y.  188;  88 

154  Mass.  185 ;  26  Am.  St  Rep.  284.  N.  Y.  State  Rep.  692. 

*  Gamer  7.  Fite,  98  Ala.  405;  Dez- 
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sideratioD  of  notes  bought  by  a  Imiafide  indorsee  was  a  con- 
ditional one;'  or  that  a  deed  was  given  upon  a  condition  that 
the  grantee  should  pay  certain  notes  of  the  grantor;^  or  in  a 
suit  on  the  written  subscription  of  a  stockholder  in  a  corpo- 
ration that  the  subscription  was  a  conditional  one.* 

(4)  Parol  evidence  is  admissible  to  show  a  conditional  de- 
livery of  an  instrument  which  is  not  a  deed,  and  does  not 
relate  to  the  transfer  of  the  possession  of  land.^  Thus  it  is 
admissible  to  show  that  a  contract  was  not  to  become  valid 
until  the  signing  of  a  certain  other  contract  by  another  per- 
son;' or  that  a  real-estate  agent  was  invested  by  his  principals 
with  the  title  to  property  for  convenience  in  making  sales 
thereof,  and  not  as  absolute  purchaser ;  ®  or  that  a  conveyance 
was  in  trust  to  sell  for  the  vendor's  benefit;'  or  that  a  deed 
is  in  fact  a  mortgage ;  ^  or  that  a  deed-poll  in  consideration  of 
love  and  affection  was  intended  to  operate  as  a  will;*  or  that 
the  condition  on  which  a  note  was  signed  was  never  performed, 
and  that  no  valid  delivery  thereof  has  been  made;'*  or  that  a 
note  was  given  with  the  express  understanding  that  it  should 
remain  in  the  hands  of  a  third  person  awaiting  a  settlement ; '' 
or  that  a  mortgage  absolute  on  its  face  was  given  for  future 
advances.'^ 

(5)  A  verbal  condition  accompanying  a  written  lease  of  the 
upper  floors  of  a  building,  the  only  access  to  which  is  by  a 
hall  and  stairs,  that  the  lessor  will  not  rent  the  lower  floor  for 
a  saloon,  or  permit  a  door  to  be  cut  in  the  wall  between  the 
hall  and  the  lower  floor,  constitutes  a  part  of  the  considera- 
tion of  the  lease,  and  is  admissible  in  evidence  in  a  suit  to 
abate  a  door  cut  in  violation  of  such  condition.'* 

(6)  An  implied  or  resulting  trust  may  be  established  by 

iHaflfron  v.  Cunningham,  76  Tex.  ^McNeel  v.  Auldridge,  34  W.  Va. 

312.  748;  McLean  v.   Ellis,   79  Tex.  398; 

2  Boozer  v.  Teague,  27  a  C.  34a  Smith  v.  Smith,  81  id.  45. 

»  Masonic  Temple  Ass'n  v.  Channell,  »  Re  Slinn,  L.  R  15  P.  D.  156. 

43  Minn.  353.  lo  Solenberger  v.  Gilbert,  14  Va.  L.  J. 

^Blewitt  V.  Boorum,  59  N.  Y.  Supr.  406. 

Ct  321,  39  N.  Y.  State  Rep.  244.  n  Lipcomb  v.  Lipcomb.  32  S.  C.  343. 

5  Round  Lake  Ass'n  t.  Kellogg,  58  ^^  Louisville  Banking  Ckx  v.  Leonard, 

Hun,  605,  84  N.  Y.  State  Rep.  405.  11  Ky.  L  Rep.  917. 

«  Russell  V.  Andre,  70  Wi&  lOa  "  Lynch  v.  Hunneke,  46  N.  Y.  State 

7  Bitely  v.  Bitely,  85  Mich.  227.  Rep.  86a 
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parol  evidence  of  the  transaction  out  of  which  it  arises,^  and 
to  prove  a  trust  in  lands  created  by  parol  after  it  has  been 
terminated  by  a  conveyance  of  the  property  by  the  trustee.* 

(7)  Parol  evidence  is  admissible,  even  in  the  absence  of 
fraud  or  mistake,  to  show  that  a  deed  absolute  in  form,  con- 
veying the  grantor's  interest  in  certain  patents,  the  express 
consideration  of  which  is  nominal,  was  executed  in  further- 
ance of  a  prior  contract  for  the  manufacture  and  sale  of  arti- 
cles patented  by  the  grantor,  the  grantee's  interest  in  which 
was  to  be  reconveyed  upon  his  electing  to  terminate  the  con- 
tract.' 

(8)  In  an  action  upon  a  written  lease  for  rent  payable  in 
advance,  it  may  be  shown  that  the  lease  was  executed  and 
delivered  upon  a  parol  agreement  that  it  should  not  take  effect 
unless  possession  was  delivered  at  a  certain  time.*  A  deed, 
assignment  or  bill  of  sale  absolute  on  its  face  may  be  shown 
to  have  been  given  as  security  for  the  payment  of  a  debt.* 

§  23.  Immovables^  inscriptions^  etc. —  Inscriptions  on 
monuments,  tombstones,  walls,  surveyor's  marks  upon  trees, 
or  notices  affixed  to  boards  and  other  immovables,  are  evi- 
dence. It  must  be  remembered,  however,  that  in  the  case  of 
notices  so  affixed  to  walls,  etc.,  it  must  appear  that  the  docu- 
ment was  affixed  to  the  freehold  and  could  not  easily  be  re- 
moved. This  is  upon  the  ground  that  the  production  of 
primary  evidence  is  physically  impossible,  and  that  public  con- 
venience requires  that  such  evidence  should  be  received,  and 
stands  upon  the  same  ground  that  copies  of  documents  depos- 
ited in  a  foreign  country  when  the  laws  or  established  usages 
of  snch  country  will  not  permit  its  removal.  The  same  rule  pre- 
vails as  to  the  books  of  custom-houses.'  The  principle  of  law 
is  that,  where  you  cannot  get  the  best  possible  evidence,  you 
mast  take  the  next  best ;  and  where  the  law  has  laid  down 
that  you  cannot  remove  the  documents  in  which  the  writing 
is  made,  you  may  prove  whose  handwriting  it  was. 

1  Ripley  v.  SeligmaD,  88  Mich.  107.  Rep.  674 ;   Lawrence  ▼.  Phillips,  67 

«  Silvers  ▼.  Potter  (N.  J.  Cli.),  48  N.  Hun,  61,  61  N.  Y.  State  Rep.  874. 

J.  Eq.  589.  •  Lovejoy  v.  Chapman,  23  Oreg.  28 ; 

s  Barry  ▼.  ColTille,  129  N.  T.  802,  Shad  ▼.  Livingston,  81  Fla.  89;  Davis 

41  N.  Y.  State  Rep.  628 ;  Conant  v.  v.  Hopkins,  18  Cola  16a 

Boseborough,  189  IlL  88a  <  Rex  v.  King,  2  T.  R  284. 

«  Com  V.  Rosenthal  48  N.  Y.  State 
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§  24.  Warranty, —  Where  a  contract  of  sale  is  evidently 
incomplete,  being  an  informal  bill  or  receipt  and  not  intended 
to  embrace  the  entire  contract,  parol  evidence  of  a  warranty 
of  the  property  is  admissible.^  Bat  the  rule  is  that  where  a 
contract  for  the  sale  of  property  has  been  reduced  to  writiug 
and  is  evidently  complete  in  itself,  it  is  not  competent  for  the 
parties  to  engraft  new  terms  or  conditions  thereon  in  the 
form  of  a  warranty.*  Thus,  proof  of  a  contemporaneous  war- 
rant is  inadmissible  in  an  action  upon  a  written  contract  for 
the  sale  of  machinery.'  But  a  memorandum  on  the  bottom  of 
a  bill  of  a  meat-cooler  in  these  words,  '^  Guaranty :  The  above 
cooling  room  is  guarantied  to  keep  fresh  meat  a  satisfactory 
length  of  time  if  properly  iced  and  regulated,"  will  not  exclude 
parol  proof  by  the  purchaser  that  a  different  contract  of  war- 
ranty was  made  at  the  time  of  the  sale.^ 

§  25.  Mistake. —  Parol  evidence  is  admissible  to  show  a  mis- 
take in  a  deed  or  other  writing.*  Thus,  parol  evidence  is  ad- 
missible to  prove  that  a  written  commercial  document  was 
given  through  error.'  But  in  the  absence  of  ambiguity  oral 
evidence  cannot  be  introduced  to  explain  or  vary  a  written 
instrument  which  is  complete,  although  by  mistake  it  does  not 
express  the  contract  which  the  parties  intended  to  make.^ 
Thus,  although  parol  evidence  is  admissible  to  reform  an  in- 
strument to  make  it  express  the  intention  and  contract  of  the 
parties,  it  is  inadmissible  to  prove  a  contemporaneous  parol 
agreement  which  would  impose  restrictions,  burdens  and  duties 
upon  the  other  party  to  it  inconsistent  with  the  consideration 

1  Chapin  ▼.  Dobson,  78  N.  T.  714;  147;  American  Electric  Constr.  Ca  v. 

Henson  v.  Hendei-soD,  21  id.  224 ;  Per-  Consumers'  Gas  Ca,  47  Fed.  Bepi  4SL 

rins  V.  Cooley,  39  N.  J.  L.  449;  At-  <Richey  v.  Daemicke,  86  Mich.  647. 

water  v.  Clancy,  107  Mass.  369.  » Fudge  v.  Payne,  85  Va.  17;  Con- 

^Ethridge  t.  Balin,  72  N.  C.  213;  lin  v.  Masecar,  80  Mich.  189;  Davis 

Frost  v.   Blauchard,   97    Mass.   155;  v.  Ely,  104  N.  Q  16;  Fox's  Appeal, 

Namberg  v.  Younp,  35  N.  J.  U  331 ;  141  Pa.  St  266. 

Most  V.  Pierce,  58  Iowa,  579 ;  Rich  v.  *  Schwersenski  v.  Vineberg,  19  Can. 

Forsyth,  41  Md.  389.  Sup.  Ct  248 ;  Nichols  v.  Scranton  Steel 

8  Hungerford  Ca  v.  Rosenstein,  46  Co.,  64  Hun,  632,  46  N.  Y.  State  Rep. 

N.  Y.  State  Rep.  195;  Lamson  Con-  58;  Sparks  v.  Brown,  40  Ma  A  pp. 

Bolidated  Store  Ser.  Co.  v.  Hartung,  529;  Gill  v.  Pel  key,  53  Ohio  St  258. 

46  N.  Y.  State  Rep.  191 ;  McMuUen  v.  7  Van  Horn  v.  Van  Horn  (N.  J.  Err. 

Carson,  48  Kan.  263;  Harrow  Spring  &  App.),  49  N.  J.  Eq.  327. 
Ca  Y.  Whipple  Harrow  Co.,  90  Mich. 
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expressed  and  the  intention  of  the  parties  as  expressed  in  the 
instrument  itself.^ 

§  26.  Fraud  —  Parol  eyidence  of. —  Evidence  of  fraud  in 
the  making  of  a  contract  is  not  affected  by  the  fact  that  the 
whole  contract  is  expressed  in  writing.*  A  written  agreement 
may  be  modified,  explained,  reformed  or  set  aside  by  parol 
evidence  of  fraud  by  one  of  the  parties  at  the  time  of  the  ex- 
ecution of  the  writing,  which  induced  the  other  party  to  sign 
it.'  Thus,  proof  of  a  parol  agreement  relating  to  lands  is  ad- 
missible to  show  fraud.*  So  where  the  seller  of  a  chattel  fraud- 
ulently inserted  in  the  contract  a  different  quality  or  kind  af 
chattel  than  that  actually  contracted  for.^  But  the  fraud  which 
will  let  in  parol  evidence  to  vary  the  terms  of  a  written  con- 
tract must  be  fraud  in  its  procurement  going  to  its  validity,  or 
some  breach  of  confidence  in  using  a  paper  delivered  for  one 
purpose  by  fraudulently  perverting  it  to  another."  Thus,  parol 
evidence  of  the  declarations  of  a  grantor  prior  to  the  deed  is 
admissible  to  show  fraud  or  estoppel.'  But  in  an  action  at  law 
a  party  cannot  show  that  an  agreement  or  paper  is  good  in 
part  and  void  in  part  on  the  ground  of  fraud.® 

§  27.  When  written  instrament  may  be  contradicted. — 
Any  person  other  than  a  party  to  a  document  or  his  repre- 
sentative in  interest  may,  notwithstanding  the  existence  of 
any  document,  prove  any  fact  which  he  is  otherwise  entitled 
to  prove,  and  any  party  to  any  document  or  any  representa- 
tive in  interest  of  any  such  party  may  prove  any  such  fact 
for  any  purpose  other  than  that  of  varying  or  altering  any 
right  or  liability  depending  upon  the  terms  of  the  document.' 
Thus,  the  rule  that  parol  evidence  will  not  be  received  to 

1  Alabama  Midland  R  Co.  v.  Brown,  ^  Kranich  v.  Sherwood,  92  Mich. 

98  Ala.  647.  897. 

^Scrogin  v.  Wood,  87  Iowa,  97.  «  Hukill  v.  Guffy,  87  W.  Va.  425. 

'Sidney  School  Furniture  Co.  v.  'Valkenand  v.  Drum,  154  Pa.  St 

Warsaw  Tp.  School  District  130  Pa.  616 ;  Mattes  v.  Frankel,  47  N.  Y.  State 

St  76 ;  Mayor  v.  Dean,  115  N.  Y.  556,  Rep.  507,  65  Hun,  203. 

26  N.  Y.  State  Rep.  875 ;  Stanhope  v,  8  Bigelow  v.  Wilson,  87  Iowa,  628. 

Swafford,  80  Iowa,  45 ;  State  v.  Cum-  »  Dig.  Law  of  Ev.,  art  92 ;   Lowell 

mings,  52  N.  J.  I*  77 ;  Bonds  v.  Smith,  Mfg.  Co.  v.  Safeguard  F.  Ins.  Co.,  88 

106  N.  C.  55a  N.  Y.  509 ;    Payne  v.  Crawford,  97 

<Wainwright  v.  Talcott^  60  Conn.  Ala.  604;  Leslie  ▼.  Leslie,  50  N.  J. 

48.  Eq.  155;  Doctor  v.  Darling,  52  N.  Y. 

State  Rep.  221,  68  Hun,  70. 
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vary,  explain  or  control  a  written  instrument  is  confined  en- 
tirely to  actions  between  the  parties  thereto  or  their  privies 
in  interest.  In  actions  between  strangers  thereto  the  real 
facts  may  be  shown,  or  any  fact  that  changes  the  legal  effect 
of  the  contract  or  shows  the  real  intention,  object  or  purpose 
of  the  contract;^  and  this  is  the  rule  also  in  cases  where  the 
contract  is  offered  in  evidence  in  an  action  between  a  stranger 
to  the  contract  and  one  of  the  parties  thereto ;  ^  nor  does  the 
general  rule  apply  in  actions  between  sureties,  as  they  are  not 
regarded  as  estopped,  by  the  provisions  of  the  contract,  from 
showing  any  agreement  between  themselves  or  the  party  for 
whom  they  became  surety.  The  rule  is  confined  exclusively  to 
the  parties  actually  contracting  as  principals.'  Therefore  a 
written  instrument  may  be  contradicted  by  the  party  making 
it  when  offered  in  evidence  in  a  suit  to  which  a  stranger  is  a 
party.  In  an  action  between  third  parties  a  grantor  is  a  com- 
petent witness  to  impeach  his  own  deed,  under  which  one  of 
them  claims.^  As  the  rule  as  to  varying  or  altering  the  terms 
of  a  written  contract  does  not  apply  to  any  writing  except  a 
contract  between  the  parties  to  the  suit,  a  mere  statement 
in  writing  of  certain  facts,  not  constituting  a  contract  or  in- 
ducing action  by  another,  will  not  preclude  parol  evidence 
inconsistent  therewith.^ 


1  Robinson  ▼.  Mosely,  93  Ala.  70; 
Clerihen  ▼.  West  State  Bank  (Minn.), 
52  N.  W.  Rep.  967. 

2  Fox  V.  McComb,  68  Hun,  638,  45 
N.  Y.  State  Rep.  754 ;  Barrida  v.  Sils- 
bee,  21  How.  (U.  S.)  14a 

3  National  Car  &  L.  Builder  ▼.  Cy- 
clone Steam  Snow  Plow  Co.,  49  Minn. 
125;  Thomas  v.  Tru8Cott»  53  BarU 


200 ;  Forbash  ▼.  Goodwin,  25  N.  H. 
425. 
4  Reeves  v.  Brayton,  86  &  C.  384 
B  Beardsley  ▼.  Oaylor,  65  Hun,  624, 
48  N.  Y.  State  Repi  58;  Kreusberger 
V.  Wingfield,  96  CaL  251 ;  Woolworth 
V.  McPherson,  55  Fed.  Rep.  558;  Car- 
penter ▼.  Scott»  86  Iowa,  563. 
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§  1.  Preliminary  observations. — Every  issae  consists  of  an 
allegation  of  fact  made  by  one  party  and  denied  by  his  oppo- 
nent ;  and  the  general  rale  as  to  the  onus  of  proof  and  the 
consequent  obligation  of  beginning  is  this:  That  the  proof  of 
such  fact  lies  on  the  party  who  alleges  it,  not  on  him  who  de- 
nies it :  ei  incumiit  proiatio  qui  dioU  non  qui  negant  And  it 
is  immaterial  whether  the  allegation  which  is  denied  is  couched 
in  affirmative  or  in  negative  terms. 

Even  in  the  case  of  statutes  making  it  criminal  to  commit 
some  act  without  some  particular  ground  of  justification,  it  has 
sometimes  been  held,  in  accordance  with  the  general  principle, 
that  proof  of  the  want  of  justification  lay  on  the  prosecution. 
Thus,  in  the  case  of  statutes  making  it  criminal  to  kill  deer, 
take  fish,  cut  timber,  or  to  do  certain  other  acts  *'  without  the 
consent  of  the  owner,"  it  was  held  that,  as  the  absence  of  con- 
sent was  an  essential  part  of  the  definition  of  the  crime,  it  lay 
on  the  prosecution  to  prove  it.^  But  in  each  case  it  will  de- 
pend on  the  construction  of  the  particular  statute  on  whom 
the  burden  of  proof  lies  in  respect  of  any  such  condition. 

A  defendant  may  meet  a  claim  against  him  either  by  deny- 
ing it,  which  is  called  a  traverse,  or  by  admitting  and  pleading 
other  matter  which  in  law  is  an  answer  to  it,  called  a  confes* 
sion  and  avoidance,  or  he  may  both  traverse  it  and  in  the  alter- 
native plead  matters  which  avoid  the  effect  of  it  if  it  be  true. 
If  the  defendant  traverse  any  material  part  of  the  allegations 

IR.  ▼.  Allen,  etc.,  1  Moo.  G  C.  154;  R.  ▼.  Hazy,  2  G  &  P.  45a 
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in  the  plaintifiTs  claim,  the  plaintiff  has  the  right  to  begin ;  and 
the  rule  applies  not  only  where  there  is  a  denial  of  any  part 
of  the  cause  of  action,  but  also  where  any  consequent  claim  to 
damages  is  in  issue,  so  that  if  these  are  unliquidated  and  are 
not  admitted  to  the  amount  claimed,  the  plaintiff  will  be  en- 
titled to  begin.^ 

If  the  defendant  confesses  the  whole  of  the  allegations  com- 
prised in  the  plaintiff's  claim  and  seeks  to  avoid  their  effect 
by  an  affirmative  case  of  his  own,  the  right  to  begin  belongs 
to  him. 

Whenever  either  party  claims  the  right  to  begin  he  thereby 
undertakes  to  offer  evidence  on  that  issue  in  respect  of  which 
he  has  claimed  it;*  he  cannot  claim  the  right  to  begin  in  the 
sense  of  merely  addressing  the  jury  on  the  issue. 

Where  there  are  several  issues,  some  of  which  are  upon  the 
plaintiff  and  some  upon  the  defendant,  the  plaintiff  may  begin 
by  proving  those  only  which  are  upon  him,  leaving  it  to  the 
defendant  to  give  evidence  in  support  of  those  issues  upon 
which  he  intends  to  rely;  and  the  plaintiff  may  then  give  evi- 
dence in  reply  to  rebut  the  facts  which  the  defendant  has  ad- 
duced in  support  of  his  defense.'  If,  however,  the  plaintiff  in 
such  a  case  gives  in  the  first  instance  any  evidence  on  the  issues 
which  lie  on  the  defendant,  he  is  bound  to  complete  his  whole 
case,  and  will  not  be  entitled  to  call  a  portion  of  his  evidence 
in  reply.* 

§2.  Burden  of  proof — In  general.— Sir  J.  Stephen,  in  his 
Digest  of  the  Law  of  Evidence,'  states  the  general  rule  as  to  the 
burden  of  proof  as  follows :  "  Whoever  desires  any  court  to 
give  judgment  as  to  any  legal  right  or  liability  dependent  on 
the  existence  or  non-existence  of  facts  which  he  asserts  or  denies 
to  exist  must  prove  that  those  facts  do  or  do  not  exist.'  The 
burden  of  proof  in  any  proceeding  lies  at  first  on  that  party 
against  whom  the  judgment  of  the  court  would  be  given  if  no 
evidence  at  all  were  produced  on  either  side,  regard  being  had 

1  Mercer  v,  Whall,  5  Q.  R  447.  gg  265,  266 ;  Starkie,  §§  585,  586 ;  1 

2R.  V.  Tooke,  25  St  Tr.  446,  447;  Greenl.   Ev.,    §   74;    1    Whart   Ev., 

Smart  V.  Rayner,  6  C.  &  P.  721 ;  Oake-  §§  353-356;  Costigan  ▼.  Mohawk  & 

ley  V.  Ooddeen,  2  F.  &  F.  1.  H.  R  R  Co.,  2  Denio,  609,  616 ;  Pusey 

»Shaw  V.  Beek,  8  Ex.  392.  v.  Wright,  31  Pa.  St  387,  394 ;  McGreU 

<  Browne  v.  Murray.  Ry.  &  K  254.  v.  Buffalo  Office  Bldg.  Co.,  153  N.  Y. 

«  Art  93,  etc.  265. 
« 1  Ph.  Ev.  552 ;  T.  K,  g  337 ;  Best, 
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to  any  presumption  which  may  appear  upon  the  pleadings. 
As  the  proceeding  goes  on,  the  burden  of  proof  may  be  shifted 
from  the  party  on  whom  it  rested  at  first  by  liis  proving  facts 
which  raise  a  presumption  in  his  favor.^  The  burden  of  proof 
as  to  any  particular  fact  lies  on  that  person  who  wishes  the 
court  to  believe  in  its  existence,  unless  it  is  provided  by  anj'- 
law  that  the  burden  of  proving  that  tact  shall  lie  on  any  par- 
ticular person;^  but  the  burden  may  in  the  course  of  a  case 
be  shifted  from  one  side  to  the  other;  and  in  considering  the 
amount  of  evidence  necessary  to  shift  the  burden  of  proof,  the 
court  has  regard  to  the  opportunities  of  knowledge  with  re- 
spect to  the  fact  to  be  proved  which  may  be  possessed  by  the 
parties  respectively.'  The  burden  of  proving  any  fact  neces- 
sary to  be  proved  in  order  to  enable  any  person  to  give  evi- 
dence of  any  other  fact  is  on  the  person  who  wishes  to  give 
such  evidence." 

The  burden  of  proof  remains  on  a  party  affirming  a  fact  in 
support  of  his  case,  and  does  not  change  in  any  aspect  of  the 
cause,  while  the  weight  of  evidence  shifts  from  side  to  side 
during  the  progress  of  the  trial  according  to  the  nature  of 
the  strength  of  the  proof  offered  in  support  or  denial  of  the 
main  fact  to  be  established.*  Indeed,  it  is  a  well-founded  rule 
of  law,  that,  in  a  case  where  the  testimony  is  so  evenly  bal- 
anced as  not  to  admit  of  a  conclusion  being  drawn  from  it, 
the  verdict  must  be  against  the  party  upon  whom  the  burden 
of  proving  the  issue  rests.  In  other  words,  the  burden  of 
proof  remains  where  the  issue  made  by  the  pleadings  places  it, 
and  the  party  who,  if  no  evidence  is  offered  in  a  given  issue, 
will  be  defeated  as  to  that  issue,  is  the  one  having  the  burden 
of  proof  in  respect  thereto;'  and  a  party  must  prove  all  the 
facts  necessary  to  his  right,  except  so  far  as  they  are  admitted 
by  the  adverse  party ,^  as  there  can  be  no  relief,  without  proof, 

1 1  Ph.  Ev.  552 ;  T.  R,  §§  338,  339 ;  *  Scott  v.  Wood.  81  Cal.  398 ;  Meap- 

Starkie,  §§  586,  587,  748:  Best,  §  268;  ley  ▼.  Hoyt,  125  N.  Y.  771,  36  N.  Y. 

Railroad  Ca  v.  Gladmon,  15  Wall.  401,  State  Rep.  27. 

406;SUtev.Ardoin,49La.  Anall49.  *  Blunt  v.  Barrett  35  N.  Y.  State 

2T.  E.,  §§  345,  346,  Rep.  64,  124  N.  Y.  117;  Alabama  G. 

3  Clements  v.  Moore,  6  Wall.  299,  a  R  Ca  v.  Frazier,  93  Ala  45. 

315;    United  States  v.    Hay  ward,  2  **  Henderson    v.    Carbondale  Coal, 

Gall.  485,  497 ;  Great  West  R.  R  v.  etc.  Ca,  140  U.  &  25 ;  Litch  v.  Clinch, 

Bacon,  30  III.   847,   352 ;    Santon  v.  136  111.  410. 
Keller,  167  111.  129. 
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on  a  controverted  qaestion.*  A  party  having  the  burden  of 
proof  fails  to  meet  the  same  where  there  is  one  witness  for 
each  party,  both  of  whom  are  unim peached,  of  equal  credibility, 
and  one  affirms  and  the  other  denies  the  allesrations  of  the 
complaint.*  A  defendant  setting  up  matter  in  mitigation,  or 
in  justification,  or  in  avoidance,  or  in  bar,  takes  the  burden  of 
establishing  fully  those  defenses ; '  that  is  to  say,  the  onus  pro- 
handi  rests  upon  the  party  who  is  obliged  to  free  himself  from 
liability  by  proving  a  fact,  when  the  knowledge  of  that  fact 
is  supposed  to  be  more  within  his  reach  than  that  of  his  ad- 
versary.* 

§  3.  Ill ast rations. —  (1)  While  a  party  is  seeking  to  recover 
upon  the  ground  that  the  defendant  did  not  discharge  a  statu- 
tory duty,  the  burden  is  upon  him  to  show  that  such  duty  was 
not  performed.* 

(2)  In  an  action  for  slander  it  is  not  necessary  for  the  plaint- 
iflf  in  the  first  instance  to  offer  proof  bearing  directly  upon  his 
previous  good  character,  or  that  the  words,  if  uttered,  were 
false  ;^  but  he  must  show  that  the  words,  or  substantially  the 
same  words  charged,  were  uttered  as  charged. 

(3)  The  plaintiff  must  prove  the  terms  of  an  oral  contract 
where  its  terms  aro  put  in  issue  by  the  pleadings.^  And  in 
every  action  for  a  breach  of  contract,  the  party  alleging  per- 
formance, where  that  allegation  is  denied,  must  prove  by  a 
fair  preponderence  of  evidence  that  he  has  himself  complied 
substantially  with  the  terms  of  the  agreement,® 

(4:)  A  person  seeking  to  recover  back  money  paid  on  an  al- 
leged void  assessment  has  the  burden  of  showing  that  the 
assessment  was  void.' 

(5)  The  burden  of  proving  delivery  and  acceptance  of  goods 
sold,  so  as  to  take  the  cause  out  of  the  statute  of  frauds,  rests 

1  Hughes  V.  Hughes.  87  Ala.  652.  « Silver  v.  Missouri  P.   R  Co.,   09 

2  Hopkins  v.  Clark,  71  N.  Y.  State    Mo.  33. 

RepL444;  McLean  v.  Smith,  108  Ala.  «Broughton  v.   McGrew,    39  Fed. 

533.  Rep.  672. 

^Winans  v.  Winans,  19  N.  J.  220;  ^Hoflfeditz  v.   Maiden  Creek  Iron 

Gray  v.  Gardner,  17  Mass.  188 ;  Mur-  Co.,  141  Pa  St  58 ;  Hull  v.  Cooper, 

rell  V.  Whitney,  32  Ala.  54:  Hopkins  36  Mo.  App.  389;  Pendleton  v.  Cline, 

V.Kent,  17  Md.  113;  Murphy  v.  Davis,  85  Cal.  142. 

19  App.  Div.  615.  8  Durrah  v.  Goa,  77  Mich.  16 ;  Simoiis 

^Selma  R  &  D.  R  Co.  v.  United  v.  Yj>silanti  Paper  Co.,  id.  185. 

States,  139  U.  S.  560.  ^  Remsen  v.  Wheeler,  121  N.  Y.  685, 

31  N.  Y.  State  Rep.  385. 
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upon  the  person  setting  up  the  contract.'  In  cm  action  at  law 
against  a  mutual  benefit  insurance  company  for  damages  for 
refusing  to  make  an  assessment,  the  plaintiff  assumes  the  bur- 
den of  showing  what  the  contract  was  worth  and  what  he 
would  have  derived  from  the  assessment.* 

§  4.  Conditions^  exceptions^  waiver. —  Where  the  action  is 
to  recover  on  a  contract  by  the  terms  of  which  an  essential 
precedent  act  was  to  be  performed  by  the  plaintiff,  he  must 
prove  a  compliance  on  his  part.'  Thus,  if  the  validity  of  a 
deed  depends  upon  an  act  inpaisy  the  party  claiming  under  it 
is  bound  to  prove  the  performance  of  the  act.*  So  in  an  ac- 
tion on  a  policy  of  insurance,  the  burden  is  on  the  plaintiff  to 
show  that  the  loss  did  not  come  within  any  of  the  exceptions 
in  the  policy.*  If  a  waiver  of  condition  is  claimed  by  plaintiff 
the  burden  is  on  him  to  prove  it ;  ®  and  one  who  invokes  the 
protection  of  a  proviso  or  exception  to  a  general  law  must 
show  himself  clearly  within  its  terms."  To  recover  upon  an 
agreement  by  defendant  to  pay  when  able,  a  change  for  the 
better  in  defendant's  circumstances  must  be  shown.^  So  the 
burden  of  proving  a  compliance  with  a  warranty  on  the  part 
of  the  insured  in  a  fire-insurance  policy  rests  upon  him.*  One 
who  seeks  to  establish  rights  under  a  contract  made  by  a 
trustee  must  show  affirmatively  that  all  conditions  upon  which 
the  authority  of  the  trustee  to  make  the  contract  depends 
were  strictly  complied  with.'* 

It  is  difficult  to  lay  down  any  general  rule  as  to  the  effect 
of  a  rebuttable   presumption  of  law   upon    the   burden   of 

1  Harris  P.  S.  CJo.  v.  Fisher,  81  Mich.  « Rechmuller ,  ▼.    Philadelphia    F. 

136.  Ass'd,  88  Ma  Apix  lia 

2 O'Brien  v.  Home  Benefit  Soc,  117  'Smith  v.  Moody,  94  Ga  534 ;  Pad- 

N.  Y.  810,  27  N.  Y.  State  Rep.  826.  dock  v  Balgord  (S.  D.),  48  N.  W.  Repu 

'Craycroft  v.  Walker,  26  Mo.  App^  840;  Serf  ass  v.  Driesbach.  141  Pa.  St 

469.  142 ;  Dyke  v.  Spargur,  143  N.  Y.  651 ; 

<  Deprutron  v.  Young,  134  U.  S.  241 ;  Blum  v.  Bowman,  66  Fed.  Rep.  88a 

Bell  V.  Earl  of  Dudley  (1895),  1  Ch.  8  Work  v.  Beach,  59  Hun,  625,  37 

182;   Yazoo  &  M.  V.  R   Ca  v.  Mc-  N.  Y.  State  Rep.  547;  McCord  v.Mas- 

Lorty,  71  Miss,  755 ;  Kuns  v.  Eobert-  sey,  155  III  123. 

son,  154  III  394 ;  Howell   v.  Mellon,  ^  Rankins  ▼.  Amazon  Ins.  Ca,  89 

169  Pa.  St  138;  Corinne  Mill  C.  &  &  Cal.  203. 

Ckx  V.  Johnson,  156 U.S. 574;  Mt  Car-  ^ Anderson   v.  Prairie   School  Tp.. 

mel  V.  McClintock,  155  111.  60a  1  Ind.  App.  34 ;  Doyle  ▼.  Unglish,  143 

» Pelican    Fire    Ins.    Co.    v.    Troy  N.  Y.  556. 
Co-op.  Ass'n,  77  Tex.  225. 
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proof.^  In  some  cases,  as  that  of  presumption  of  legitimacy,  the 
burden  of  proof  appears  to  be  shifted  absolutely  away  from  the 
party  in  whose  favor  it  operates.  In  other  cases,  as  in  that  of 
the  presumption  that  the  holder  of  a  bill  of  exchange  is  a 
holder  in  good  faith,  it  is  only  shifted  conditionally,  so  that  in 
an  action  by  the  holder  the  omis  is  cast  on  the  defendant  of 
giving  sufficient  evidence  to  rebut  the  prima  facie  presump- 
tion. When  that  has  once  been  done  the  burden  of  proof  shifts 
back  to  the  holder  in  whose  favor  the  presumption  operated, 
and  on  whom,  but  for  the  presumption,  it  would  from  the  be- 
ginning have  lain,  and  remains  thenceforth  constant  in  point 
of  law,  so  that  it  is  now  for  him  to  make  out  his  case  in  the 
ordinary  way.  On  the  other  hand,  a  presumption  of  fact, 
however  strong,  does  not  shift  the  burden  of  proof  in  law. 

§  5.  Safficient  evidence  to  go  to  the  Jury.—  It  is  not 
enough  to  authorize  the  submission  of  a  question  as  one  of 
fact  to  the  jury  that  there  is  some  evidence.  A  scintilla  of 
evidence,  or  a  mere  surmise,  that  there  may  have  been  a  wrong 
act  on  the  part  of  the  defendant  will  not  justify  a  judge  in 
leaving  the  case  to  the  jury.  Since  the  scintilla  doctrine  has 
been  exploded  both  in  England  and  in  this  country,  the  pre- 
liminary question  of  law  for  the  court  is,  not  whether  there  is 
literally  no  evidence  or  a  scintilla,  but  whether  there  is  any 
that  ought  reasonably  to  satisfy  a  jury  that  the  fact  sought 
to  be  proved  is  established.  Nor  are  judges  any  longer  re- 
quired to  submit  a  question  to  a  jury  merely  because  some 
evidence  has  been  introduced  by  the  party  having  the  burden 
of  proof,  unless  the  evidence  be  of  such  a  character  that  it 
would  warrant  the  jury  in  finding  a  verdict  in  favor  of  that 
party.  Formerly  it  was  held  that  if  there  was  what  was 
called  a  scintilla  of  evidence  in  support  of  a  case,  the  judge 
was  bound  to  leave  it  to  the  jury;  but  recent  decisions  of  high 
authority  have  established  a  more  reasonable  rule,  that  in  every 
case,  before  the  evidence  is  left  to  the  jury,  there  is  a  ])relimi- 
nary  question  for  the  judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  07ius  of  proof  rests.^ 

J  Sutton  V.  Sadler,  3  C.  B.  (N.  S.)  87 ;        2  Dwight  v.  Germania  L.  Ina  Ckx, 
The  Joseph  B.  Thomas,  81  Fed.  Rep.     103  N.  Y.  35a 
578;  Inness  v.  Boston  R.  B.  &  L.  R 
Co.,  168  Mus.s.  433. 
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I.    CIVIL   DAMAGES. 

(a)  In  an  action  under  the  Civil  Damage  Act,  the  plaintiff  must 
show  that  the  defendant  furnished  liquor  to  the  person  intoxi- 
cated. But  it  may  be  shown  that  such  person  entered  the 
defendant's  place  sober  and  came  out  intoxicated.  The  defend- 
ant may  show  that  the  person  previously  drank  elsewhere. 
The  witness  may  testify  directly  to  the  intoxicating  quality  of 
the  beverage,  or  the  court  may  take  judicial  notice  of  it;  but 
where  they  do  not  do  so  there  must  be  some  evidence  on  the 
point,  and  the  question  is  for  the  jury.^ 

(i)  If  the  act  requires  proof  of  known  intemperate  habits, 
evidence  of  general  reputation  is  not  enough,  at  least  without 
such  circumstances  of  presumptive  or  of  long-continued  sales 
by  defendant  as  to  raise  the  presumption  that  he  had  notice  of 
the  habit. 

{c)  Intemperate  habit  is  a  question  of  fact,  and  witness  may 
be  allowed  to  state  that  the  drunkard  was  of  such  habit.' 

(d)  Any  witness,  though  he  be  not  an  expert,  who  saw  the 
alleged  drunkard,  may  be  asked  whether  or  not  he  was,  in  the 
witness'  judgment,  intoxicated  or  drunk  or  under  the  influence 
of  liquor.' 

{e)  It  is  essential  to  prove  actual  damage  of  the  kind  men- 
tioned in  the  statute.*  Mere  suffering  and  indignity  are  not 
alone  suflicient  to  sustain  an  action.'  To  establish  this  kind 
of  recovery,  dependence  for  support  in  some  degree  at  least 
must  be  shown.  Means  of  support  in  the  statute  includes  the 
wages  or  produce  of  labor  as  well  as  moneys  and  goods. 
Upon  this  point  the  plaintiff  may  give  evidence  of  the  general 
condition  and  circumstances  of  the  husband  or  parent,  and  of 
his  habits  of  sobriety,  and  capacity  to  earn  or  produce.* 

(/)  To  recover  exemplary  damages  there  must  be  evidence 


1  Commonwealth  v.  Peckham,  2 
Gray,  514;  Markle  v.  Akron,  14  Ohio, 
686;  Warley  v.  Spurgeon,  38  Iowa, 
465. 

2  Stanley  v.  State,  28  Ala.  26 ;  Adams 
V.  State,  25  Ohio  St.  585 ;  Wickwire  v. 
State,  19  Conn.  477. 

'People  v.  El  wood,  14  N.  Y.  582; 
McKee  v,  Nelijon,  4  Cow.  355 ;  Wool- 


heather  V.  Risley,  38  Iowa,  486 ;  Bran- 
non  V.  Adams,  76  III  331 ;  Felska  v. 
New  York  C.  &  H.  R  R  Co.,  152  N.  Y. 
839. 

*  Friese  v.  Krippe,  70  III.  496. 

» Peterson  v.  Knoble,  85  Wis.  80; 
Dunlavey  v.  Watson,  88  Iowa,  398. 

«  Dunlavey  v.  Watson,  88  Iowa,  3da 
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not  only  of  actual  damage,  but  of  conduct  wilful,  wanton,  reck- 
less, or  otherwise  deserving  of  condemnation,  beyond  mere 
actual  damage.^ 

II.    CIVIL   PENALTIES. 

(1)  The  condition  upon  which  a  penalty  attaches  must  be 
affirmatively  shown  to  have  existed.  Under  an  allegation 
that  the  defendant  did  the  act,  evidence  that  he  caused  or  pro- 
cured it  to  be  done  is  competent.'^  Knowledge  of  the  law  is 
not  presumed  as  a  matter  of  fact.'  If  a  notice  be  required  by 
the  statute  as  a  preliminary  to  the  penalty,  it  must  be  directly 
proved.  But  if  it  is  not  the  foundation  of  the  action,  and 
merely  relates  to  some  collateral  fact,  its  contents  may  be 
proved  by  parol.* 

(2)  If  thCsStatute  forbids  the  doing  of  the  act  knowingly, 
evidence  of  the  habitual  or  repeated  act  is  presumptive  of 
knowledge.  Similar  violations  being  committed  during  the 
same  period  in  the  same  business  or  premises  are  competent 
SLiidprifna  facie  evidence  of  intent. 

(3)  In  the  case  of  several  defendants,  the  admissions  and 
declarations  of  one  are  competent  against  himself,  but  not 
necessarily  against  the  others.  Where  parties  are  sued  under 
liquor  laws,  evidence  of  keeping  for  sale  is  competent  on  the 
question  of  sale.  So  is  the  fact  of  keeping  a  bar,  with  bottles 
in  it;  and  the  fact  that  it  was  a  place  of  resort;  that  persons 
went  in  sober  and  came  out  drunk.  Evidence  of  the  moving 
of  liquor  casks  and  of  having  empty  vessels  which  recently 
contained  intoxicating  liquors  is  competent. 

(4)  Any  ordinary  witness  may  testify  directly  that  liquor 
was  gin,  brandy,  beer  or  whisky.  It  does  not  require  an  ex- 
pert.* Evidence  of  the  precise  day  of  commiting  the  offense 
is  not  essential.^ 

(5)  Sales  or  seizures  made  the  third  day  prior  to  the  day 
pleaded  are  competent  evidence  tending  to  prove  thn.t  the 
keeping  on  the  day  named  was  with  intent  to  sell.^    Where 

iKreiter  v.  Nichols.  28  Mich.  500;  *McFadclen  v.  Kingsbury,  11  Wend. 

Bates  V.  Davis,  76  UL  222.  667. 

2  Gaflfney  ▼.   Colvill,  6   Hill,  567 ;  » Com.  v.  Timothy,  8  Gray,  480. 

Commissioners  of  Pilots  v.  Vander-  ^  Tiflfany  v.  Griggs,  13  Johns.  253. 

bilt,  82  N.  Y.  265.  7  Com.  v.  Stoehr,  109  Mass.  305. 

»  Black  V.  Ward,  27  Mich.  191. 
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the  statute  applies  to  sales  or  gifts,  either  the  sale  or  gift  may 
be  proved  under  the  allegation  that  the  defendant  sold  or 
gave.^ 

(6)  Proof  that  the  drunkard  wrongfully  took  the  liquor,  and 
the  defendant,  on  discovering  the  tort,  compelled  him  to  pay 
for  it,  does  not  establish  a  sale.'  Under  an  allegation  that  the 
defendant  sold,  it  is  competent  to  prove  sales  by  his  subordi- 
nate.' 

(7)  Evidence  that  the  salesman  was  in  the  place  and  garb  of 
clerk,  servant,  son,  husband  or  wife  of  the  defendant  is  com- 
petent, but  not  alone  suflScient  to  show  his  agency.* 

(8)  It  is  competent  to  prove  that  defendant's  name  was  on 
a  sign-board  on  .or  in  the  bar-room,  or  the  license  or  the  appli- 
cation for  it,  or  the  label  bearing  the  defendant's  name,  checks, 
etc.,  were  found  in  the  place.* 

III.    LIMITA'nON   OF   ACTIONS. 

(a)  Where  the  statute  of  limitation  is  pleaded,  the  plaintiff, 
or,  where  the  statute  is  pleaded  to  a  counter-claim,  the  defend- 
ant, must  show  any  suspension  of  the  statute  which  he  claims ;  ^ 
the  commencement  of  action  within  the  time  allowed  by  law," 
or  that  the  cause  of  action  came  within  an  exception  to  the 
general  rule  of  the  statute  —  as  that  the  plaintiff  was  under  a 
disability  at  the  time  the  cause  of  action  accrued,^  or  that  the 
debtor  was  out  of  the  state,  or  a  new  promise.'  If  the  now 
promise  was  to  pay  when  able,  the  ability  to  pay  must  be 
shown.*^ 

(i)  Part  payment  must  be  an  actual  transfer  of  something 
of  value,  and  evidence  of  mere  payment  of  money  only  is  not 
enough  without  something  to  show  that  the  debtor  intended 
to  recognize  the  debt  as  subsisting  and  that  he  was  willing  to 
pay  it." 

1  State  V.  Brown,  36  Vt  560.  ^Ford  v.   Babcock,  2  &indf.  518; 

2  Kreiter  v.  Nichols,  28  Mich.  496.        AngeU  on  Lim.,  §  196. 

8  Parker  v.  State,  4  Ohio  St  563.  »  Wakeman  v.  Sherman,  9  N.  Y.  85 ; 

<  State  V.  Brown,  81  Me.  520;  Mead  Kincaid  v.  Archibald,  73  id.  189. 

V.  Stratton,  8  Hun,  148.  '«  Wake-nan  v.  Sherman,  9  N.  Y.  85 ; 

*  Ck)m.  V.  Dearborn,  109  Mass.  36a  Lonsdale  v.  Brown,  4  Wash.  G  G  86 ; 

6  Baldwin  v.  Martin  (N.  Y.),  14  Abb.  Carlledge  v.  West,  2  Denio,  377. 

Pr.  (N.  a)  9.  U  Blanchard  ▼.  Blanchard,  122  Mass. 

7  2  Greenl.  Ev.,  §  431.  558;  Smith  ▼.  Ryan,  66  N.  Y.  852; 
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{c)  Aa  indorsement  of  payment  on  the  instrument  sued  on^ 
if  in  the  handwriting  of  the  defendant  or  of  the  creditor  shown 
to  have  since  deceased,  if  there  is  extrinsic  evidence  of  the 
date,^  or  where  it  appears  that  the  indorsement  was  made  when 
its  operation  would  be  against  the  interest  of  the  party  mak- 
ing it,  is  competent  and  sufficient  to  go  the  jury  ^  when  it  is 
shown  that  such  payment  was  made  by  the  maker  or  some  one 
having  authority  from  him.' 

{d)  An  indorsement  or  memorandum  of  a  payment  made 
upon  a  promissory  note,  bill  of  ex^change  or  other  writing,  by 
or  on  behalf  ot  the  party  to  whom  such  payment  was  made, 
is  not  sufficient  proof  of  such  payment  to  take  the  case  out  of 
the  statute  of  limitation,  unless  it  be  satisfactoril}"^  shown  that 
it  was  thus  made  before  the  statutory  period  had  elapsed,  in 
which  case  it  is  regarded  as  a  declaration  against  the  proprie- 
tary interest  of  the  declarant.  The  date  of  such  indorsement 
must  be  shown  by  independent  evidence.* 

IT.    NEGLIGENCE. 

§  6.  In  general. —  As  a  general  rule,  negligence  is  an  af- 
firmative fact  to  be  established  by  him  who  alleges  it  as  a 
foundation  of  his  right  of  recovery.  It  is  incumbent  upon 
the  plaintiff  to  point  out  by  evidence  the  defendant's  fault, 
for  the  presumption  is,  until  the  contrary  appears,  that  every 
man  has  performed  his  duty.  Therefore,  in  an  action  for 
negligence  the  plaintiff  must  prove  facts  from  which  it  can 
be  legitimately  inferred  that  either  in  construction,  repair  or 
operation  the  defendant  omitted  that  reasonable  care  and 
caution  which  he  should  have  observed.  It  is  necessary  to 
recognize  a  distinction,  which  has  been  carefully  guarded  by 
the  courts,  between  actions  founded  in  negligence,  when  a 
contract  relation  existed  between  the  parties,  and  those  in 
which  the  defendant  owed  no  other  duty  than  to  use  such 
ordinary  care  and  caution  as  the  nature  of  his  business  de- 
manded to  avoid  injury  to  others.  Thus,  where  the  owner  of 
land  expressly  or  by  implication  invites  others  to  come  upon 

Carrington  v.  Crocker,  37  id.  336 ;        ^  Roseboom  v.  BilliDgton,  17  Johns. 
Harper  v.  Fairley.  53  id.  442.  182. 

1  Risley  v.  Wightman,  13  Hun,  163.        » Waughop  v.  Bartlett,  165  III.  124 

<  Mason  v.  Henry,  152  N.  Y.  529. 
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his  premises,  if  he  permits  anything  in  the  nature  of  a  snare 
to  exist  thereon,  he  is  responsible  for  an  injury  resulting  there- 
from to  one  availing  himself  of  the  invitation.  But  if  he  gives 
a  bare  permission  to  cross  the  premises,  the  licensee  takes  the 
risk  of  accidents  in  using  the  premises  in  the  condition  in  which 
they  are.  In  both  cases  the  act  is  the  same ;  but  in  the  one 
case  he  owes  a  duty  not  to  maintain  a  snare,  in  the  other  not. 
In  view  of  the  relations  of  the  parties  he  is  held  to  be  negli- 
gent in  the  first  case  but  not  in  the  second.  Sometimes,  it  is 
true,  the  duty  which  the  defendant  owes  to  the  plaintiff  is  of 
such  a  nature  thatproof  of  the  happening  of  the  accident  under 
certain  circumstances  and  given  conditions  will  be  of  such  legal 
value  as  to  afford  presumptive  evidence  of  negligence,  and  cast 
upon  the  defendant  the  burden  of  explanation.  This  rule  has 
been  applied  to  the  carrier  of  passengers,  especially  in  convey- 
ances propelled  by  steam,  where  the  consequences  of  an  acci- 
dent are  frequently  fatal  to  human  life,  and  the  public  interests 
require  that  in  such  cases  the  carrier  shall  use  every  precaution 
which  human  skill  and  foresight  can  provide  to  prevent  acci- 
dent and  its  results.  Even  in  those  cases  there  must  be  reason- 
able evidence  of  negligence  before  a  defendant  can  be  called 
upon  to  relieve  itself  from  the  presumption  of  negligence. 
When  the  thing  causing  the  injury  is  shown  to  be  under  the 
control  of  a  defendant,  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  business  does  not  happen  if  reasonable  care  is 
used,  it  does,  in  absence  of  explanation  by  the  defendant,  afford 
sufficient  evidence  that  the  accident  arose  from  want  of  care.^ 
It  is  never  true  in  contractual  relations  that  proof  of  the  mere 
fact  that  the  accident  happened  to  the  plaintiff,  without  more, 
wnll  amount  to  prima  facie  proof  of  negligence  on  the  part  of 
the  defendant.  The  cases  in  which  the  rule  res  ipso  loquitur 
has  been  enforced  against  defendants  are  nearly  all  passenger 
cases.* 

§  ?•  Presumption  of  negligence. —  Whenever  a  car  or  train 
leaves  the  track  it  proves  that  either  the  track  or  machinery 

1  The  Euripides,  38  U.  S.  App.  1,  71  treal  Rolling  MiH  Co.  v.  Corcoran.  26 
Fed.  RepL  728.  Can.  S.  C.  595 ;  Liavan  v.  Second  Ave. 

2  Mullen  V.  St  John,  57  N.  Y.  567,  R  Co.,  12  App.  Div.  281;  Jones  v. 
is  an  exception ;  Cosulich  et  al.  v.  The  Union  R  Co.,  18  App.  Div.  267;  Lib- 
Standard  Oil  Co.,  122  N.  Y.  118,  33  erty  Ins.  Ca  v.  Central  Vt  C:o.,  19  id, 
N.  Y.  State  Rep.  287;  Stringert  v.  509,  56  Alb.  Lu  J.  96;  Pierce  v.  Kile. 
Rosftj  Township,  179  Pa.  St.  614 ;  Mon-  80  Fed.  Rep.  S65. 
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or  some  portion  thereof  is  not  in  proper  condition,  or  that 
the  machinery  is  not  properly  operated,  and  presumptively 
proves  that  the  defendant,  whose  dutj'^  it  is  to  keep  the  track 
and  machinery  in  proper  condition  and  operate  it  with  neces- 
sary prudence  and  care,  has  in  some  respects  violated  his 
duty.*  While  in  an  action  against  a  party  for  negligence  the 
burden  of  proof  of  showing  negligence  of  the  defendant,  occa- 
sioning an  injury,  rests,  in  the  first  instance,  upon  plaint iflf, 
proof  that  the  injury  was  the  result  of  an  accident  which 
would  not  ordinarily  have  happened  had  everything  been  in 
proper  condition  and  operated  with  proper  care  is  sufficient, 
and  the  onus  then  rests  upon  the  defendant  to  prove  that  the 
injury  was  caused  without  fault.*  There  is  no  rule  applicable 
to  the  trial  of  issues  of  fact  in  civil  actions,  unless  the  issue 
involves  the  commission  of  a  crime  by  some  of  the  parties 
thereto,  which  requires  a  party  upon  whom  the  burden  of 
proof  rests  to  establish  a  case  free  from  reasonable  doubt.  It 
was  held  in  the  case  of  Johnson  v.  Agricultural  Ins.  Oo.,'  where 
the  defendant  had,  in  answer  to  an  action  upon  a  policy  of  in- 
surance to  recover  damages  for  a  loss  occasioned  by  fire,  al- 
leged that  the  plaintiff  had  himself  fired  the  insured  buildings, 
that  it  was  suflicient  if  the  defense  was  supported  by  a  pre- 
ponderance of  evidence,  and  that  it  was  error  to  require  the 
defense  to  be  proved  beyond  a  reasonable  doubt.  The  ques- 
tion decided  in  that  case  has  been  the  subject  of  considerable 
controversy  among  authors  on  evidence,  and  we  do  not  in- 
tend to  express  any  opinion  thereon ;  but  we  apprehend  that 
the  case  suggested  presents  the  only  exception,  if  any  exists, 
to  the  rule  that  upon  the  trial  of  a  civil  action  the  party  sus- 
taining the  burden  of  proof  performs  his  obligation  by  pre- 
senting a  preponderance  of  evidence.*    The  explosion  of  a 

iDampman  v.  Pennsylvania  R.  Co.,  154  111.  118;  Pennsylvania  R.  Co.  v. 
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Hun,  110;  Webster  v.  Elmira  C.  &  v.  Fitchbiirg  R.  Co.,  163  Mass.  132: 

N.  R  Co.,  85  Hun,  167 ;  Gleason  v.  Corbett  v.  Brooklyn   R  &  W.  K  R. 

Virginia  ML  A.  Co.,  140  U.  S.   4S5 ;  Co.,  84  Hun,  375 ;  Missouri  P.  R  Co. 

Lavis  V.  Wisconsin  C.  R  Co.,  54  III  v.  Hackett,  54  Kan.  316 ;  Kahn  v.  At- 

App.  636;  Texas  &  P.  R  Ca  v.  Bar-  lantic  &  N.  C.  R  Co.,  115  N.  C.  638; 

rett.  166  U.  a  617 ;  Mexican  C.  R  Ca  Illinois  C.  R  Co.  v.  Beebe,  69  111.  App. 

V.  Lauricella,  87  Tex.  277 ;  "  Mary "  363 ;  Welsh  v.  Erie  &  W.  V.  R  Co., 

Tug  Co.  V.  British  India  a  N.  Co.  181  Pa.  St.  461. 
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boiler  which  was  in  charge  of  an  experienced  man  raises  no 
presumption  of  negligence  on  the  part  of  the  owner  ;^  and 
negligence  of  the  person  conducting  a  public  exhibition  of 
horse-racing  cannot  be  presumed  from  the  mere  fact  that  a 
spectator  was  injured  by  a  runaway  horse  while  within  the 
place  reserved  for  spectators.*  The  fact  that  a  fire  originated 
on  a  railroad  right  of  way  is  not  of  itself  evidence  of  negli- 
gence on  the  part  of  the  railroad  company.'  But  evidence  that 
plaintiff  was  injured  while  driving  under  defendant's  elevated 
railroad,  by  an  iron  bar  falling  from  such  railroad,  raises  the 
presumption  of  negligence  on  the  part  of  the  defendant.*  Evi- 
dence of  habitual  intoxication  on  the  part  of  decedent  is 
admissible  in  an  action  for  death  at  a  railroad  crossing,  as  cre- 
ating a  presumption  that  he  was  intoxicated  and  therefore 
guilty  of  contributory  negligence  at  the  time  of  the  accident.* 
§  8.  Contributory  negligence. —  In  New  York,  Massachu- 
setts and  Texas  a  plaintiff  in  an  action  for  personal  injuries 
has  the  burden  of  proving  not  only  that  the  accident  was  the 
result  of  the  defendant's  negligence,  but  that  the  plaintiff  was 
free  from  contributory  negligence.*  Absence  of  contributory 
negligence  on  the  part  of  one  alleged  to  have  met  his  death 
through  the  negligence  of  another  may  be  inferred  from  the 
circumstances  or  nature  of  the  case,  and  is  not  necessarily  re- 
quired to  be  shown  by  direct  proof.^  There  seems  to  be  a 
different  rule  where  a  passenger  is  injured  while  being  carried 

N.  Y.,  Ia  R  &  W.  R.  Co.,  95  N.  Y.  563 ;  «  Soderman  v.  Kemp.  145  N.  Y.  427  ; 

FeDdenon  v.  Atlantic  City  R  Ckx,  56  Winterfeld  v.  Second  Ava  R  Ca.  66 

N.  J.  Lu  708 ;  Alabama  G.  a  R  Co.  v.  Hun,  627,  49  N.  Y.  State  Rep.  435 ; 

Fulghein,  94  Ga.  571 ;  Moss  v.  Phila-  Barton  v.  Kirk,  157  Mass.  303:  Gulf 

delphia  Traa  Co..  180  Pa.  St  889.  Coast  &  a  F.  R  Co.  v.  Riordan,   85 

1  Brumner  ▼.  BlaisdeU,  170  Pa.  St  Tex.  183,  16  Am.  St  Rep.  887. 

25.  "  Sickles  v.  New  Jersey  Ice  Ca,  80 

2  Hart  V.  Washington  Park  Club,  Hun.  213,  61  N.  Y.  State  Rep^  761; 
157  111.  9,  29  L.  R  A.  492,  48  Am.  St  McPhee  v.  Scully,  163  Mass.  216 ;  John- 
Rep.  298.  sou  V.  Steam  Gauge  &  Jm  Co.,  146  N. 

» Taylor  v.  Pennsylvania  a  V.  R  Y.  152,  66  N.  Y.  State  Rep.  276;  Dixon 

Co.,  174  Pa.  St  171.  v.  Louisiana  Electric  Light  &  P.  Ca, 

^Hogan  V.  Manhattan  R  Co.,  149  47  La.  Ann.  1147;  Peterson  v.  Sherry 

N.  Y.  23;  Western  Union  Tele.  Ca  v.  Lumber  Co.,  90  Mich.  83 ;  Hudson  v. 

State,  Nelson,  82  Md.  293.  31  L  R  A.  Rome.  W.  &  O.  R  Ca,  145  N.  Y.  408. 

572;  Coleman  v.  Mechanics'  Iron  F.  64  N.  Y.  State  Rep.  843;  Illinois  C.  R 

Co..  168  Mass.  254.  Co.  v,  Cozby,  69  IlL  App.  256 ;  Noble  v. 

»Lane  v.  Missouri  P.  R  Ca,  132  N.  Y.  C.  &  H.  R  R  Ca,  20  App.  Div.  40. 
Ma  4. 


BURDEN    OF    PROOF.  351 

in  a  vehicle  of  a  common  carrier.*  In  Wisconsin,  Georgia, 
Missouri,  Alabama,  Minnesota,  Pennsylvania  and  in  the  United 
States  courts,  the  rule  is  that,  contributory  negligence,  when 
not  disclosed  by  the  complaint  or  testimony  on  the  part  of 
the  plaintiff,  is  purely  a  matter  of  defense.'  But  the  rule 
seems  to  be  different  in  regard  to  damage  to  property ;  thus, 
a  libelant  for  collision  has  the  burden  of  showing  the  libeled, 
vessel  to  be  in  fault,  and  freedom  from  fault  on  the  part  of  his 
own  vessel.' 

§9.  Master  and  servant. —  Upon  the  question  whether  or 
not  the  method  adopted  by  a  foreman  of  doing  work,  which 
resulted  in  the  injury  of  an  employee,  was  negligent,  other 
men  experienced  in  doing  such  work  may  describe  to  the  jury 
what  other  and  safer  methods,  if  any,  might  have  been  adopted 
in  doing  it.^  A  minor  suing  for  personal  injuries  suffered  in 
his  employment  upon  a  railroad  may  testify  that  no  one  ex- 
plained to  him  the  danger  of  the  employment.*  The  rules  of 
a  railroad  company  are  competent  and  relevant  in  an  action 
between  the  company  and  one  of  its  employees  for  an  injury 
caused  by  a  violation  of  one  of  such  rules.*  So  is  any  order 
of  the  company  shown  to  have  come  to  the  knowledge  of  an 
injured  employee.'  It  is  competent  to  show  that  no  signal 
was  given  of  the  presence,  on  the  track  of  a  belated  local 
freight  train,  where  another  train  is  ordered  to  proceed  with- 
out giving  any  notice  or  warning  of  any  danger  ahead.'  That 
no  signal  or  warning  was  given  of  the  sudden  backing  of  a  car 
on  a  railroad  track  where  members  of  a  gang  of  laborers  were 

iBush   V.    Baniett,    96    Cal.    203;  »The  Charles  L.  Jeflfery,  55  Fed. 

Payne  v.  Halstead,  44  111.  App.  97 ;  Rep.  685 ;  The  Wioma,  id.  838 ;  The 

Fordice  ▼.  Withers,  1  Tex.  Civ.  App.  St  John,  54  id.  1015. 

540 ;     Spellman    ▼.    Lincoln    Rapid  *  Fogus  v.  Chicago  &  A.  R.  Co.,  50 

Transit  Ca,  36  Neb.  86, 20 1*  R.  A.  316.  Mo.   App.    250 ;    Chopin    v.   Badger 

2  Welsh  V.  Argyle,  85  Wis.  307 ;  Au-  Paper  Co.,  83  Wis.  19a 

gusta  V.  Hudson,  88  Ga.  599 ;  Church-  5  Texas  &  P.  R  Co.  v.  Brick,  83  Tex. 

man  v.  Kansas  City,  49  Mo.  App.  866 ;  598. 

Bromley  v.  Birmingham  M.  R  Co.,  <*  Chattanooga  R.  &  C.  R  Ca  v. 

95  Ala.  397 ;  Connerton  v.  Delaware  Whitehead,  90  Ga.  47. 

&  H.  G  Co.,  169  Pa.  St  339 ;  Whaley  7  Price  v.  Richmond  &  D.  R  Ca,  88 

▼.  Bartlett,  42  a  C.  454 ;  The  Oregon,  S.  C.    117;    Northern   P.    R   Ca   ▼. 

158  U.  S.  186;  Baltimore  Traction  Ca  Charles,  162  U.  S.  359. 

V.  Appel,  80  Md.  603 ;  Washington  &  « Chattanooga  R   &  C  R  Ca  v. 

G.  R  Ca  V.  Tobriner,  147  U.  &  571 ;  Owen,  90  Ga.  265. 
Baker  ▼.  North  East,  151  Pa.  St.  234. 
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liable  to  be  standing  while  lawfully  unloading  cars  for  the  con- 
signee of  freight  is  admissible  as  part  of  the  res  geatcB,  as  bear- 
ing on  the  railway  company's  alleged  negligence.^ 

§  10,  Sleeping-ear  —  Money  on  passengers. —  A  traveler 
who  pays  for  a  berth  is  invited  and  has  a  right  to  sleep,  and 
both  parties  to  the  contract  know  that  he  is  to  become  pow- 
erless to  defend  his  property  from  thieves  or  his  person  from 
insult,  and  the  company  is  bound  to  use  a  degree  of  care  com- 
mensurate with  the  danger  to  which  passengers  are  exposed. 
Money  in  a  passenger's  clothing  worn  during  the  day  and 
placed  under  his  pillow  at  night  is  not  in  the  custody  of  the 
corporation  which  carries  and  furnishes  travelers  with  berths 
in  sleeping  coaches  so  as  to  make  it  liable  for  its  loss.  To  sus- 
tain a  recovery  some  evidence  of  negligence  on  the  part  of  the 
carrier  must  be  given.  Proof  that  a  car  ran  over  an  impor- 
tant route  between  great  thoroughfares  and  stopping  at  con- 
siderable cities,  that  but  one  person  was  employed  on  the  car 
as  conductor,  porter  and  bootblack,  is  sufficient  to  put  the  car- 
rier to  proof  of  the  care  which  it  took  of  the  occupants  of  the 
sleeper  on  the  trip,  and  is  sufficient  to  require  the  question, 
whether  the  loss  was  caused  by  the  defendant's  negligence,  to 
be  submitted  to  the  jury.* 

§  11.  Implied  admissions  of  negligence. —  Evidence  of  the 
subsequent  discharge  of  employees  or  changes  in  appliances,  or 
the  addition  of  entirely  new  apparatus  or  subsequent  changes 
and  repairs,  by  a  party  charged  with  negligence,  is  inadmissi- 
ble as  an  implied  admission  of  such  negligence.^ 

§  13.  Negligent  or  wrongful  acts  committed  abroad. — 
Circumstances  give  rise  to  presumptions,  and  these  in  turn  are 
proof;*  and  a  party  on  whom  the  burden  of  proof  rests  is  en- 
titled to  the  aid  of  all  legal  presumptions  arising  out  of  the 
facts  established.  It  will  be  presumed  that  the  common  law 
of  a  state  is  the  same  as  that  where  the  court  is  sitting  in 
those  states  the  jurisprudence  of  which  was  founded  upon 

iSpotts  V.  Wabash  W.  R  Co.,  Ill  Hager  v.  Southern  P.  Co.,  98  Cal.  309; 

Mo.  380.  C'hristensen  v.  UdIod  Trunk  Line,  6 

2  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R  Wash.  75:  Bowles  v.  Kansas  City,  51 

R  Co.,  124  N.  Y.  53,  34  N.  Y.  State  Mo.  App.  410. 

Kep.  857 ;  Katter  v.  Pullman  P.  C.  Co.,  *  White  v.  Benjamin,  23  N.  Y.  Suppt 

98  Ga.  810.  981. 

'Downey  v.  Sawyer,  157  Mass.  418; 
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or  derived  from  the  common  law.^  And  in  the  absence  of 
proof,  the  jurisprudence  of  all  the  states  will  be  presumed  to 
have  been  founded  upon  the  common  law.^  But  the  rule  is 
different  in  those  states  the  jurisprudence  of  which  was  not 
founded  on  the  common  law.  The  actionable  quality  of  an 
alleged  wrong  depends  upon  and  is  determined  by  the  munici- 
pal law  of  the  place  of  the  transaction ;  and  in  a  suit  in  one 
state  for  an  alleged  wrong  committed  in  another  state  or  a 
foreign  country,  the  court,  in  the  absence  of  evidence  to  the 
contrary,  will  presume  the  common  law  to  be  the  law  of  the 
locality;  and  if  by  the  principles  of  the  common  law  such 
alleged  wrong  is  not  the  subject  of  an  action  for  private  re- 
dress, the  plaintiff,  in  order  to  recover,  must  prove  it  to  be 
so  by  the  law  of  the  place  of  the  transaction.'  Thus,  actions 
for  injuries  to  the  person  in  another  state  are  sustained  with- 
out proof  of  the  lex  loci  because  they  are  permitted  by  the 
common  law,  which  is  presumed  to  exist  in  the  foreign  state; 
but  such  presumption  does  not  arise  where  the  right  of  action 
depends  upon  a  statute  which  confers  it,  and  in  the  latter 
case  the  action  can  only  be  maintained  by  proof  that  the 
statutes  of  the  state  or  country  in  which  the  injury  occurred 
give  the  right  of  action  and  are  similar  to  that  of  the  forum.* 
The  two  statutes  need  not  be  identical  in  their  terms,  or  pre- 
cisely alike,  but  it -is  enough  if  they  are  of  similar  import  and 
character,  founded  upon  the  same  principles  and  possessing 
the  same  general  attributes.*  The  territory  of  every  state 
extends  to  the  ports,  harbors,  bays,  mouths  of  rivers  and  ad- 
jacent parts  of  the  sea  inclosed  by  headlands  belonging  to  the 
same  state.  The  general  usage  of  nations  superadds  to  this 
extent  of  territorial  jurisdiction  a  distance  of  a  marine  league, 
or  as  far  as  a  cannon  shot  will  reach  from  the  shore,  all  along 
the  coast  of  the  state.  TVithin  these  limits  its  rights  of  prop- 
erty and  territorial  jurisdiction  are  absolute  and  exclude  those 

1  Alabama  G.  S.  R.  Co.  v.  Carroll,  '  Geogheg^an    v.    Atlas    Steamship 

1)3  Am.  A;  Eng.  Ry.  Cas.  556.  Co.,  51  N.  Y.  State  Rep.  868,  16  Daly, 

^Haggin  v.  Haggin,  35  Neb.  875;  229. 

Brown  v.  Wright,  58  Ark.  20;  Bur-  *  McDonald   v.   Mallory,  77  N.  Y. 

bans  V.  Western  U.  Tol.  Ca,  4  Ind.  546. 

App.  176 ;  American  Oak  Leather  Co.  *  Leonard  v.  Columbia  S.  N.  Ca,  84 

V.  Standard  Gig  Saddle  Co.,  9  Utah,  N.  Y.  53. 
^7 ;  Knapp  v.  Knapp,  95  Mich.  474. 
23 


354  RULES   OF   EVIDENCE. 

of  every  other  nation.^  It  is  the  law  of  civilized  nations  that 
when  a  merchant  of  one  country  enters  the  port  of  another  for 
the  purpose  of  trade  he  subjects  himself  to  the  law  of  the 
place  to  which  he  goes. 

§  13.  Telegraph  messages  —  Prima  facie  case  —  Notice. — 
In  actions  against  telegraph  companies  for  failing  to  accurately 
or  promptly  deliver  communications,  a  plaintiff  makes  out  a 
prima  facie  case  by  proving  the  contract  and  its  breach,  and 
he  need  not  go  further  and  give  evidence  of  some  negligent 
act  of  omission  or  commission  on  the  part  of  the  company  or 
of  its  agents.^  While  a  telegraph  company  is  not,  unless  it  so 
expressly  contracts,  held  to  warrant  or  insure  the  accurate 
transmission  or  prompt  delivery  of  messages,  it  cannot  by  no- 
tice limit  its  liability  for  negligence  by  a  printed  blank  con- 
taining such  notice.' 

V.   FRAUD. 

§  14.  Safflciency  of  proof  to  carry  case  to  jury. — Fraud 
is  a  question  of  fact  and  should  generally  be  submitted  to  the 
jury.  But  it  should  be  submitted  to  them  upon  competent 
and  sufficient  proof.  When  there  is  no  evidence  to  justify  a 
finding  of  fraud,  the  question  is  not  for  the  jury  but  for  the 
court,  and  a  nonsuit  or  the  direction  of  a  verdict  is  proper.  An 
intent  to  defraud  cannot  be  imputed  to  a  purchaser  of  property 
on  credit  merely  from  the  fact  that  he  was  to  his  knowledge 
insolvent  at  the  time  of  the  purchase  and  that  he  omitted  to 
disclose  such  condition  to  his  vendor.  These  must  be  accom- 
panied by  facts  disclosing  an  intent  to  acquire  the  property 
without  paying  for  it.  The  intention  not  to  pay  can  no  more 
be  inferred  from  the  mere  fact  of  insolvency  than  the  fact  of 
insolvency  can  be  inferred  from  the  existence  of  an  intentioa 
not  to  pay.  A  party  seeking  to  establish  a  cause  of  action 
against  another  based  upon  an  alleged  fraud  must  show  affirm- 
atively facts  and  circumstances  necessarily  tending  to  establish 
a  probability  of  guilt.  If  the  evidence  is  capable  of  an  inter- 
pretation equally  consistent  with  innocence  as  with  guilt,  tho 

1  Manchester  v.  Massachusetts,  139  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  744 ; 

U.  a  240.  Gray.  Tel.  g§  26,  53,  54,  77. 

^Rittenhouse  v.  Independent  Line  ^Pearnall  v.  Western  U.  T.  Co.,  124 

of  Teleg.,  1  Daly,  474,  44  N.  Y.  203 ;  N.  Y.  256,  35  N.  Y.  Stat©  Rep.  307. 


BURDEN   OP   PKOOF.  355 

former  meaning  must  be  given  to  it.^  "When  a  litigant  bases 
his  cause  of  action  upon  the  fraudulent  conduct  of  the  opposite 
party,  he  must  be  presumed  to  be  aware  of  the  frauds  from 
which  he  suffers,  and  it  is  no  hardship  to  require  them  to  be 
stated  with  reasonable  precision.* 

§  15.  Innocence  —  Presamption  of  in  civil  actions. —  The 
presumption  of  innocence  arises  on  the  trial  of  civil  cases,  when 
the  grounds  of  recovery  or  defense  involve  and  charge  the  com- 
mission of  a  crime;'  but  it  is  not  so  in  case  of  conversion, 
trover,  negligence,  replevin  and  similar  actions  ex  delicto.^ 

§  16.  Preponderance  of  proof  safflcient. —  There  is  no  rule 
of  law  which  requires  the  plaintiff,  in  a  civil  action,  when  a 
judgment  against  the  defendant  may  establish  his  guilt  of  a 
crime,  to  prove  his  case  with  the  same  certainty  which  is  re- 
quired in  criminal  prosecutions.  Nothing  more  is  required  in 
such  cases  than  a  just  preponderance  of  evidence,  always  giv- 
ing the  defendant  the  benefit  of  the  presumption  of  innocence.* 
And  there  is  no  apparent  reason  for  making  any  distinction 
in  that  respect  in  behalf  of  a  defendant  in  an  action  for  a  pen- 
alty in  which  the  people  are  the  party  plaintiff.* 

§17.  Gontinaoas  fraadalent  transactions. —  Where  the 
transaction,  the  thing  done,  the  fact  put  in  issue,  is  a  fraud, 
which  is  not  a  simple  but  a  compound  and  continuous  fact, 
proceeding  to  its  result  by  consecutive  steps  and  separate  acts, 
having  necessarily  an  origin,  a  progress  and  an  ultimate  re- 
sult, such  fraud  can  be  studied  and  proved  all  along  the  line, 
and  in  all  its  stages  from  origin  to  culmination,  as  forming 
part  of  the  issue.^ 

§  18.  Fraud  to  do  away  with  a  written  agreement.—  Al- 
though the  contract  of  a  sale  of  goods  by  sample  is  in  writing, 
and  contains  no  warranty,  evidence  of  fraudulent  representa- 
tions as  to  their  character  and  quality,  made  upon  the  sale, 

1  Morris  V.  Talcott  96  N.  Y.  107;  »Sprague  ▼.  Dodge,  95  Am.  Dec. 

People's  Bank  v.  Bogart,  81  id.  101 ;  525. 

Shultz  V.  Hoagland,  85  id.  464.  «  People  v.  Briggs,  114  N.  Y.  56,  22 

2Reade  v.  Clark's  Cove  Guano  Co.,  N.  Y.  State  Rep.  317. 

47  Hun,  410,  14  N.  Y.  State  Rep.  561.  ?  Smith    v.    The   National    Benefit 

'Stevenson  V.  Gunning,  64  Vt  001;  Society,  etc.,  123  N.  Y.  85,  33  N.  Y. 

Nye  V.  Lothrop,  94  Mich.  411.  State  Rep.  67;  Motherly  v.  Wall,  168 

4  Bonnelli  v.  Bowen,  70  Misa  142.  Mass.  83a 
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which  were  intended  to  and  did  cause  the  vendee  to  omit  ex- 
amination, are  admissible  under  an  answer  setting  up  fraud.^ 

§  19.  Other  frauds. —  To  establish  fraud  in  a  given  trans- 
action, evidence  is  admissible  of  the  commission  of  similar 
frauds  in  like  transactions  with  other  persons  at  or  about  the 
same  time.'  And  a  statement  to  a  commercial  agency,  made 
the  basis  of  a  purchase  from  other  parties,  is  admissible  in  an 
action  of  replevin  upon  rescission  of  a  sale  for  fraud,  as  a  con- 
temporaneous act  of  fraud,  where  the  sale  was  contempora- 
neous with  that  in  question.'  On  an  issue  as  to  whether  a 
mortgage  was  fraudulent,  other  transfers  by  the  debtor  of  his 
property  are  competent.*  In  an  action  for  false  imprisonment 
the  plaintiff  cannot  show  malice  on  the  part  of  the  defendant, 
malice  not  being  an  element  of  false  imprisonment.* 

§  20.  Inteut —  When  party  may  swear  to  it. —  The  motive 
of  a  witness  in  performing  an  act  can  only  be  given  in  evi- 
dence when  there  is  no  other  method  of  proving  it.  Thus,  in 
an  action  against  a  railroad  company  for  damages  to  premises 
caused  by  smoke,  dust,  noise,  etc.,  a  witness  cannot  be  allowed 
to  state  whether  or  not  he,  as  a  tenant  of  the  premises,  re- 
moved therefrom  on  account  of  the  effect  produced  by  the 
operation  of  the  road.'  But  the  general  rule  seems  to  bo  that 
the  motive  with  which  an  act  was  done  or  words  uttered,  or 
an  instrument  was  executed,  may  be  inquired  into  by  asking 
the  party  perpetrating  the  act,  uttering  the  words  or  execut- 
ing the  instrument  his  intent  or  motive,  and  the  real  motive 
may  be  stated  as  a  fact  to  be  considered  in  connection  with 
the  other  evidence.  In  other  words,  when  the  doing  of  an  act 
is  not  disputed  but  is  affirmed,  and  whether  the  act  shall  be 
held  valid  or  invalid,  hangs  upon  the  intent  with  which  it  was 
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N.  Y.  523,  29  N.  Y.  State  Rep.  433. 
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done,  which  intent  from  its  nature  would  be  held  and  formed 
without  avowal,  then  he  upon  whom  the  intent  is  charged  may 
testify  whether  he  secretly  held  such  intent  when  he  did  the 
act.^  If  an  act  is  in  and  of  itself  illegal,  the  offender's  intent 
is  immaterial;  but  if  its  character  depends  upon  the  intent 
with  which  it  is  done,  then  proof  of  the  intent  by  the  person 
who  did  the  act  in  question  is  admissible.'  Thus  in  a  criminal 
case,  when  it  is  proved  that  the  defendant  has  committed  some 
act,  and  the  motive  with  which  it  was  done  is  material,  he 
may  testify  in  regard  to  his  motive  and  may  prove  facts  by 
others  tending  to  show  his  intent.'  And  when  evidence  tend- 
ing to  show  a  guilty  motive  on  the  part  of  the  accused  has 
been  given,  he  has  a  right  to  give  evidence  to  prove  a  different 
motive  and  repel  the  imputation.^  In  an  action  to  set  aside 
an  assignment  for  the  benefit  of  creditors,  the  intent  of  the  as- 
signee in  accepting  the  assignment  is  not  material,  as  he  is  not 
a  purchaser  for  value.*  In  Lalley  v.  Emery ,•  in  an  action  for 
slander,  when  the  answer  admitted  that  the  defendant  used 
the  words  alleged  in  the  complaint,  it  was  held  that  he  might 
testify  that  in  the  use  of  the  words  he  did  not  intend  to  charge 
the  plaintiff  with  the  commission  of  the  crime  of  rape.  So  in 
Bennett  v.  Smith  ^  it  was  held  that  a  defendant  was  entitled 
to  testify  why  he  wrote  the  libel  with  which  he  was  charged. 
While  intent  is  to  be  judged  of  usually  by  the  light  of  sur- 
rounding facts  and  circumstances  which  all  can  know  and  con- 
sider as  well  as  the  witness,  a  party  must  be  allowed ,to  testify 
as  a  witness  in  his  own  behalf  that  he  did  not  intend  to  cheat, 
deceive  or  defraud,  or  to  practice  any  fraud  or  deceit  in  the 
transaction  wherein  he  was  charged  with  having  had  such  mo- 
tive,.however  inconclusive,  unsatisfactory  or  inconsistent  his 
evidence  may  be.  Thus,  a  person  may  be  asked  why  he  did 
not  do  a  certain  thing,  when  an  answer  would  show  the  good 
faith  of  the  party  and  the  motive  actuating  the  other  party.* 

1  Bayleas  v.  Ck>ckcraft,  81  N.  Y.  371.  »  Kennedy  v.  Wood,  52  Hun,  40,  22 

2McCormack  v.  Perry,  47  Hun,  71,  N.  Y.  State  Rept  132. 

14  N.  Y.  State  Rep.  157 ;  Bennett  v.  6  59  Hun,  237,  28  N.  Y.  State  Rep. 

Smith,  23  Hun,  50 ;  McKown  v.  Huu-  127. 

ter,  80  N.  Y.  635.  ^  23  Hun.  5a 

»  Kerrains  v.  People,  60  N.  Y.  221.  8  McCarthy  v.  Gallagher,  58  N.  Y. 

*  People  ▼.  Gardiner,  57  N.  Y.  State  State  Repi  176. 
Repi  18,  73  Hun,  66. 
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§  21.  Fictitioas  consideration  fraadulently  made  up.— 

The  acts  and  transfers  of  a  grantor  pertinent  to  the  question 
of  his  intent  are  admissible  against  a  defendant  grantee  in  an 
action  to  establish  the  intent  of  the  grantor.  It  is  not  neces- 
sary that  the  same  facts  oflfered  in  evidence  should  tend  to  es- 
tablish the  intent  of  both.  When  a  part  of  the  consideration 
for  a  transfer  of  real  estate  is  fictitious,  and  it  was  made  by 
the  grantor  with  a  fraudulent  intent,  to  which  the  grantee  was 
a  party,  the  conveyance  cannot  be  sustained  to  the  extent  of 
the  adequate  and  honest  part  of  the  consideration;  but  the 
deed  is  wholly  void,  and  cannot  stand  to  any  extent  as  security 
or  indemnity.^ 

§  22.  Burden  of  proof  on  creditor  to  show  fraud. —  The 
owner  of  property  can  make  a  voluntary  settlement  thereof 
upon  his  wife  or  any  one  else  without  consideration,  provided 
he  has  ample  propert}^  left  to  satisfy  all  the  just  claims  of  his 
creditors.  If  the  grantor  remains  solvent  after  the  convey- 
ance, and  has  sufficient  property  left  to  satisfy  all  his  just 
debts,  then  the  conveyance,  whatever  his  intention  was,  can- 
not be  a  fraud  upon  his  existing  creditors;  and  when  a  judg- 
ment creditor  assails  a  conveyance  made  by  the  judgment 
debtor,  he  cannot  cast  upon  the  grantee  the  onus  of  showing 
good  faith,  and  of  establishing  that  the  grantor  was  solvent 
after  the  conveyance,  by  simply  showing  that  the  conveyance 
was  not  founded  upon  a  valuable  consideration.  But  the  per- 
son assailing  the  conveyance  assumes  the  burden  of  showing 
that  it  was  executed  in  bad  faith,  and  that  it  left  the  grantor 
insolvent  and  without  ample  property  to  pay  his  existing 
debts  and  liabilities.^  The  character  of  a  transaction  is  to  be 
determined  by  the  circumstances  surrounding  the  parties  at 
the  time  it  took  place.  The  validity  of  a  conveyance  does  not 
depend  upon  subsequent  events.  The  question  in  such  cases 
is  the  financial  condition  of  the  grantor  at  the  time;  for  if  then 
solvent,  his  subsequent  insolvency  will  not  invalidate  the  con- 
veyance.' 

1  Baldwin  v.  Short  et  al,  125  N.  Y.  Loelir,  79  id.  482 ;  Bank  ▼.  Mead.  92 
553,  86  N.  Y.  State  Rep.  18a  N.  Y.  637. 

2  Pence  v.  Croan,  51  Ind.  838;  Sher-  3Kain  v.  Larkin  et  al.,  181  N.  Y. 
man  v.  Hoagland,  54  id.  578 ;  White-  800,  43  N.  Y.  State  Rep.  197. 

sel  V.  Hiney,  62  id.  168;  McCole  v. 


BUEDEN   OF  PBOOF.  359 

§  23,  To  set  aside  an  assignment  for  creditors. —  In  an 

action  against  a  person  to  have  his  assignment  for  benefit  of 
creditors  declared  fraudulent  and  void,  it  is  competent  upon 
the  question  of  intent  to  prove  the  nature  and  character  of  his 
business  transactions  during  a  period  of  several  months  before 
and  down  to  the  time  of  the  assignment;  the  use  he  made  of 
the  avails  of  his  property  immediately  preceding  the  assign- 
ment; the  negotiations  he  had  with  his  creditors  relative  to 
the  payment  or  securing  the  payment  of  the  same;  the  repre- 
sentations which  he  made,  if  any,  to  induce  his  creditors  not  to 
press  the  collection  of  their  debts,  and  the  statements  which 
he  may  have  made  to  them  during  such  negotiations  as  to  his 
solvency.^ 

VI.    CONVERSION,    DEMAND. 

A  honafide  purchaser  of  personal  property,  wrongfully  taken 
from  the  possession  of  the  owner,  is  not  liable  for  conversion 
until  after  demand  and  refusal.^  Where  words  are  relied  upon 
to  constitute  a  conversion,  they  must  be  uttered  in  proximity 
to  the  property,  under  such  circumstances  as  to  show  a  deter- 
mination to  exercise  dominion  and  control  over  it,  and  a  defi- 
ance of  the  owner's  right.' 

VII.    DEFENSES. 

The  party  holding  the  affirmative  of  the  issue,  as  a  general 
rule,  takes  the  onus  of  proof;  but  there  are  numerous  excep- 
tions to  this  rule;  and  where  the  right  of  action  depends  upon 
a  negative  averment,  the  party  making  it  is  charged  with  the 
burden  of  proving  it.  In  many  cases  only  slight  proof  of  the 
affirmative  of  the  issue  is  necessary  to  throw  the  burden  of 
proving  the  negative  upon  the  defendant.  These  are  instances 
where  the  law  presumes  the  affirmative  of  the  issue. 

§  24,  Illustrations. —  (1)  The  burden  of  proof  is  upon  the 
defendant  to  show  an  affirmative  defense.  Thus,  the  defend- 
ant has  the  burden  of  proof  of  a  defense  that  he  is  a  bona  fide 
purchaser  for  value.* 

(2)  The  burden  of  proof  is  on  the  defendant,  in  an  action  on 

1  First  Nat  Bank,  etc  v.  Warner       2  Ely  v.  Ehle,  8  N.  Y.  506. 
et  al.,  65  Hun.  120,  28  N.  Y.  State  Rep.        » GUlet  v.  Roberts,  57  N.  Y.  2a 
i50.  «  RedewUl  t.  Gillen,  4  N.  M.  7a 
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a  policy  of  insurance,  to  prove  the  facts  alleged  in  avoidance 
of  it.i 

(3)  A  party  pleading  a  forfeiture  must  prove  it  in  every  re- 
spect.* 

(4)  Proof  that  plaintiflf's  intestate  was  killed  by  the  falling 
of  an  unsafe  wall  of  a  building  leased  to  a  certain  corporation^ 
but  sublet,  with  his  acquiescence,  by  the  agents  of  another 
corporation,  imposes  upon  the  former  corporation  the  burden 
of  showing  the  relations  between  the  two  companies  in  order 
to  relieve  itself  of  responsibility  for  the  accident.' 

(5)  Where  warranties  have  been  qualified  by  a  statement  in 
the  application  that  the  facts  are  true  as  far  as  known  to  the 
applicant,  the  defendant  must  show  knowledge.* 

(6)  Where  defendant  alleges  a  mistake  he  must  prove  it.* 

•  (Y)  Where  defendant  claims  an  exemption  from  a  prima 
fobGie  liability  he  must  prove  it.* 

(8)  An  intermediate  carrier,  as  well  as  the  last  one  of  con- 
necting carriers,  has  the  burden  of  showing  that  the  goods 
which  were  lost  or  injured  before  reaching  the  destination 
were  not  delivered  to  it  in  the  same  condition  that  they  were 
in  at  the  beginning  of  the  trip.''  This  is  upon  the  rule  that  ia 
all  cases  where  the  nature  of  the  allegations  is  such  as  to  show^ 
that  the  defendant  is  peculiarly  possessed  of  the  knowledge 
to  disprove  the  issue,  the  law  presumes  the  truth  of  the  nega- 
tive allegations,  and  the  burden  is  upon  the  defendant  to  dis- 

1  ^tna  Life  Ins.  Co.  v.  Ward,  140  see  Manning  v.  Maroney,  87  Ala  563^ 
17.  8. 76 ;  Flynn  v.  Massachusetts  Ben.    13  Am.  SL  Rep.  67. 

Ass'n,   152  Mass.   288;   Scheufler  v.  »TealI     v.     Ck>nsolidated    Electric 

Grand  Lodge  A.  O.  U.  W.  (Minn.),  20  Light  Ck).,  119  N.  Y.  654,  80  N.  Y. 

Ins.  Lk   J.  241;    Metropolitan  S.   F.  State  Rep.  117;  Fitschen  v.  Thomas* 

Ace.  Ass'n  v.  Windover,  137  111.  417;  9  Mont  52;  Duflford  v.  Smith,  46  N. 

Traveler's  Ina  Co.  v.  Murray,  16  Colo.  J.  £q.  216. 

290.  «Reinhardt  ▼.  Mentasti  (Eng.  Ch. 

2  Demings  v.  Supreme  Lodge  K  of  Div.),  61 1*  T.  Rep.  (N.  a)  328,  40  Alb. 
P..  60  Hun,  850,  38  N.  Y.  State  Rep.  Lu  J.  490;  Gulf  Coast  &  San  Fran- 
979,  14  N.  Y.  Supp.  834 ;  Dickinson  v.  cisco  R  Co.  v.  Hudson,  77  Tex.  494 ; 
Leominster  Sav.  Bank,  152  Mass.  49.  Crenshaw  ▼.  Bradley,  62  Ark.  31 8; 

8  Timlin  v.  Standard  Oil  Co.,  126  Whitely  v.  CJark,  29  llL  App.  36; 

N.  Y.  514,    37  N.  Y.  State  Rep.  906.  Benson  v.  Morgan,  26  id.  22;  Wick- 

And  see  Blunt  v.  Barrett,  35  N.  Y.  ham  v.  Terhune,  54  Hun,  639,    28 

State  Rep.  64,  124  N.  Y.  117;  Wheel-  N.  Y.  State  Rep.  350. 

Wright  V.  Walsh,  42  Fed.  Rep  862.  7  Savannah  F.  &  W.  R  Ca  ▼.  Har- 

<  Waterbury   v.    Dakota  F.   &   M.  ris,  42  Am.  A;  Eng,  R  Caa  457. 
Ina  Ca  (Dak.),  40  Alb.  L.  J.  513.  And 
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prove  tbem.  But  the  rule  never  attaches  except  in  instances 
where  the  hiw  presumes  the  truth  of  the  allegations  until  the 
contrary  is  shown.^ 

(9)  In  an  action  for  breach  of  contract  of  hiring,  the  burden* 
of  proving  that  other  work  was  or  could  have  been  obtained 
by  the  employee  is  upon  the  employer.^ 

(10)  In  an  action  for  selling  articles  without  a  license,  the 
burden  is  upon  the  defendant  to  show  that  he  has  complied 
with  the  law  and  has  a  license  to  sell.^  But  the  presumption 
of  innocence  is  still  with  the  defendant.* 

(11)  The  presumption  is  that  liquor  is  intoxicating,  and  the 
defendant  who  is  sued  for  selling  intoxicating  liquors  assumes 
the  burden  to  remove  the  presumption  of  law.'  So  the  pre- 
sumption is  that  the  neglect  or  refusal  of  a  husband  to  sup- 
port his  wife  is  unlawful,  and  the  burden  is  on  him,  when 
charged  therewith,  to  prove  its  lawfulness.* 

(12)  The  burden  of  proof  as  to  a  distinct  defense  in  a  crim- 
inal prosecution  is  on  the  defendant  as  an  alibV  But  the  bur- 
den of  proof  in  a  criminal  case  never  shifts  when  the  defend- 
ant relies  on  no  distinct  independent  fact  —  such  as  insanity  — 
but  confines  his  defense  to  the  original  transaction  on  which 
the  charge  is  founded.^ 

(13)  After  proof  of  an  intentional  killing  with  a  deadly 
weapon,  the  burden  rests  upon  the  defendant  to  prove  a  neces- 
sity for  the  killing  in  self-defense,  unless  such  fact  arises  out 
of  the  evidence  produced  against  him.® 

(14)  The  burden  of  showing  a  release  of  a  cause  of  action, 
or  a  party  from  liability  ;^^  or  the  statute  of  limitation ;  ^^  or  a 
discharge  by  transfer  of  the  cause  of  action;^  or  mistake  or 

1  Sheldon  v.  Clark,  1  Johns.  5ia  State  v.  Howell,  100  Mo.  628;  State 

2  Brown  v.  Carlyle  B.  of  R,  29  111.    v.  Ardoin,  49  La.  Ann.  1145. 

App.  572.  8  People   v.   Ribalsi,   104  Cal.  716; 

»Cora.  V.  Holstine,  132  Pa.  St  357;  People  v.  Travers,  88  Cal.  23a 

Williams  v.  People,  131  111.  84;  Peo-  »  Gibson  v.  State,  89  Ala.  121. 

pie  V.  Fnlda,  53  Hun,  65,  23  N.  Y.  w  The  American  Eagle,  54  Fed.  Rep. 

State  Rep.  4ia  1010;    Kortlander  v.   Elston,   52  id. 

*  Mugler  V.  Kansas.  127  U.  S.  62a  180 ;  Brooks  v.  Rodgei-s,  99  Ala.  433. 

»  State  V.  Schaffer,  42  Kan.  117.  iiKilbourne  v.  Sullivan  County,  137 

estate  V.  Schweitzer,  57  Conn.  532.  N.  Y.  170.  50  N.  Y.  State  Rep.  376. 

7  Rudy   V.   Com.,   128  Pa.  St  500;  "Potter  v.  Ogden,  49  N.  Y.  Stat^ 

Rep.  829,  186  N.  Y.  384. 
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fraud  in  making  the  contract  sued  upon ;  ^  or  a  rescission,  or 
accord  and  satisfaction ;  ^  or  that  a  lease  sued  on  was  surren- 
dered ; '  or  that  a  contract  is  ultra  vires^^  or  unreasonable,*  or 
usurious ;  ®  or  a  breach  of  warranty,"' —  is  with  the  party  alleg- 
ing it. 

(15)  In  a  suit  for  infringement  of  a  patent  the  defendant 
has  the  burden  of  proving  prior  use,  sale  and  exposure.® 

(16)  In  an  action  upon  an  insurance  policy  the  burden  is  on 
the  insurer  to  prove  breach  of  conditions,  exceptions,  fraud, 
€tc.,  set  up  by  it."  Self-defense  is  an  affirmative  defense;  so  is 
consent  of  owner  or  occupant  of  building  entered;  ^®  or,  in  a 
prosecution  for  rape,  that  the  defendant  was  under  the  age  of 
fourteen  years.^^ 

(17)  The  defendant  in  a  criminal  action  has  the  burden  of 
establishing  his  plea  of  insanity  to  such  an  extent  as  to  create 
a  reasonable  doubt,'^  but  not  by  a  preponderance  of  testimony." 

§  26.  Illegality  of  contract. —  It  is  presumed  that  every 
man  obeys  the  law ; "  and,  as  a  general  rule,  illegality  to  be 
admissible  must  be  pleaded.  It  is  never  presumed.  Oral  evi- 
dence is  admissible  to  show  illegal  intent,  though  it  contradict 

■ 

i  Ervin  v.  Brooks,  111  N.  G  858;       lo  Kelly  v.  State,  31  Tex.  Rep.  21ft. 

Yoseniite  Com'rs  v.  Barnard,  98  CaL  "  Sutton  v.  People,  145  111.  278. 
199.  "  King  V,  State,  91  Tenn.  617 ;  Faulk- 

2  Chapin  v.  Pratt,  66  Hun,  628,  49  ner  v.  Territory  (N.  M.),  30  Paa  Rep. 

N.  Y.  State  Rep.  42.  905. 

•  Hague  V.  Ahrens,  63  Fed.  Rep.  58.  i*  Loegrove  v.  State,  81  Tex.  Crinn. 

*  Gorder  v.   Plattsmouth  Canning  Rep.  491 ;  People  v,  Bemmerly,  98  CaL 
Ca,  36  Neb.  27,  41  Am.  &  Eng.  Corp.  299. 

Caa.  87.  i*  United  States  v.  Weed,  5  Wall.  62 ; 

ftfiadische    A.  &   S.  T.  v.  Schott  Coxe  v.  Deringer,  82  Pa.  St.  236 ;  Mor- 

(1892).  3  Ch.  417.  rison  v.  King,  62  111.  80;   Kobs   v. 

6  Holt  V.  Kirby,  57  Ark.  88 ;  White  Minneapolis,  22  Minn.  159 ;  Cooper  v. 

V.  Benjamin,  138  N.  Y.  623,  52  N.  Y.  Granberry,  33  Miss.  117 ;  IsbeU  v.  N. 

State  Rep.  151.  Y.  &  N,  H.  R  R.  Ca,  25  Conn.  556 ; 

^Orrick  v.  Stewart,  70  Miss.  109;  Cobb  v.  Newcomb,  7  Clarke  (Iowa), 

Tasker  v.  Crane  Co.,  55  Fed.  Rep.  449.  43 ;  State  v.  Wenzel,  77  Ind.  428 ;  Guy 

8 Anderson  v.  Monroe, 55  Fed.  Rep.  v.  Washburn,  23  Cal  111;  Jones  v. 

896.  Muisbach,  26  Tex.  235 ;  Wood  v.  More- 

9  Ferine  v.  Grand  Lodge  A.  O.  U.  house,  45  N.  Y.  368 ;  Shorey  v.  Hussey. 

W.,  40  Am.  &  Eng.  Corp.  Cas.  407;  83  Me.  579;  Drake  v.  Mooney,  81  Vt. 

Spencer  v.  Citizens*  Mut  I*  Ins.  Co.,  617;  Jones  v.  Boston,  ^04  Mass.  461 ; 

142  N.  Y.  505,  60  N.  Y.  State  Rep.  96 ;  Dupuis    v.    Thompson,   16   Fla.   69 ; 

Sutherland  v.  Standard  L.  &  Ace.  Ins.  Henry  v.  Dulle,  74  Ma  443 ;  Mathews 

Ca,  22  Ins.  L.  J.  353,  87  Iowa,  505.  v.  Buckingham,  22  Kan.  166. 
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the  terras  of  the  written  instrument.  The  presumption  is  that 
the  law  is  known  abroad  as  well  as  within  this  state,  but  not 
to  persons  not  citizens  of  this  state.  Where  the  defense  is 
that  a  contract  was  made  to  compound  a  felony,  the  party 
alleging  it  must  show  that  there  was  an  agreement  to  com- 
pound felony,  and  that  the  plaintiff  knew  the  illegal  consider- 
ation at  the  time  of  making  the  contract,  and  that  the  contract 
was  the  result  of  such  agreement.^  A  contract  made  on  Sun- 
day, delivered  on  a  secular  day,  is  not  illegal.  The  same  rule 
prevails  if  a  subsequent  ratification  is  made  on  a  secular  day. 
§26-  Bona  fide  holder  —  In  general. — A  holder  of  nego- 
tiable paper  who  has  taken  it  (1)  bona  fide^  (2)  without  no- 
tice of  dishonor  and  of  existing  defenses,  (3)  for  a  valuable 
consideration,  (4)  in  the  usual  course  of  business,  (5)  and  be- 
fore maturity,  is  a  hona  fide  holder  and  can  recover  on  the 
paper,  and  is  not  subject  to  the  defenses  which  do  not  appear 
on  the  face  of  the  paper  which  might  be  set  up  against  the 
original  payee  or  a  subsequent  holder  not  a  bona  fide  holder. 
One  is  not  a  hona  fide  holder  who  took  the  paper  under  cir- 
cumstances which  ought  to  have  excited  the  suspicions  of  a 
prudent  and  careful  man.^  It  is  said  that  the  hona  fide  char- 
acter of  a  holder  can  only  be  destroyed  by  proof  of  his  partici- 
pation in  a  fraudulent  transfer  of  an  instrument,'  although  it 
is  said  that  it  is  a  man's  duty  to  do  all  in  his  power  to  prove  or 
disprove  any  well-grounded  suspicion  as  to  the  validity  of  a 
negotiable  instrument  that  might  find  lodgment  in  his  mind, 
before  he  can  claim  to  be  a  hona  fide  holder.*  It  will  be  suffi- 
cient if  the  circumstances  are  of  such  a  strong  and  pointed 
character  as  necessarily  to  cast  a  shade  upon  the  transaction 

iGage  V.  Fisher,  31  L.  R  A.  551,  5  Conn.  388;  Phelan  v.  Moss,  67  Pa,  St 

N.  D.  297;  Cowan  v.  Fairbrothers,  32  62;  Elliott  v.  Martin,  6  Md.  509;  Witte 

L.  R.  A.  829,  118  N.  C.  406.  v.  Williams,  8  S.  C.  290;  Grenaux  v. 

2Gill  V.  Cubitt.3  Barn.  ACres.  466;  Wheeler,   6  Tex.  636;   Hoiiry  v.  Ep- 

Strange  v.   Wigney,    6    Bing.    677 ;  pinger,  34  Mich.  29 ;  Johnson  v.  Way, 

-Snow  V.  Peacock,  2  C.  &  P.  215 ;  Beck-  27  Ohio  St  374 ;  Spreeves  v.  Allen,  79 

with  V.  Corrall,  2  G  &  P.  259.  111.  553 ;  Edwards  v.  Thomas,  66  Mo. 

sShawv.  Railroad  Ca,  101 U.  a  564;  483;    Gage  v.   Sharp,  24    Iowa,   19; 

Tiedeman  on  C.  P.,  §  290:  Spooner  Kelly  v.  Whitney  45  Wi&  110. 

V.  Holmes,  102  Mass.  503;  Kellogg  v.  *  Angle  v.  N.  W.  Life  Ins.  Co..  92 

Curtis,  69  Me.  212 ;  Welsh  v.  Sage,  47  U.  S.  330 ,    Rowland  v.  Fowler,  47 

N.  Y.  147;   Hamilton  v.  Vought,  34  Conn.  347. 
N.  J.  L.   190 ;  Brush  v.  Scribner,  11 
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and  to  put  the  holder  upon  inquiry.^    It  does  not  affect  the 
bona  fide  holder's  title  that  he  knows  of  the  maker's  death 
when  he  purchases  the  note,  unless  he  knew  that  it  was  ac- 
commodation paper  in  the  hands  of  the  payee.    Mere  knowl- 
edge that  the  instrument  is  accommodation  paper  will  not 
prevent  the  purchaser  from  becoming  a  honafde  holder  of  the 
instrument.     The  bona  fide  holder  is  not  subject  to  equitable 
defenses,  so  called.    But  those  defenses  may  affect  his  title  if 
he  fails  to  prove  his  bona  fide  possession  when  the  law  thrown 
upon  him  the  burden  of  proof.    A  party  to  negotiable  paper, 
who  has  given  currency  to  it  by  passing  it,  is  said  not  to  be  a 
competent  witness  to  show  its  invalidity.*    The  possession  of 
paper  by  an  indorsee  or  by  an  assignee,  where  the  paper  is 
payable  to  bearer  or  indorsed  in  blank,  \s  prima  facie  proof  of 
bona  fide  ownership,  and  the  burden  of  proving  the  contrary  is 
thrown  upon  the  defendant  in  the  action;'  but  the  possession 
of  an  instrument  payable  to  order,  unindorsed  by  the  payee 
or  the  last  indorsee,  is  not.    If  the  instrument  is  payable  to 
bearer,  there  is  nothing  on  the  face  of  the  instrument  to  indi- 
cate that  it  has  been  transferred ;  hence  proof  of  want  of  con- 
sideration will  throw  upon  the  holder  the  burden  of  proving 
that  he  is  a  bona  fide  holder.*    The  burden  of  proof  is  shifted 
to  the  holder  when  it  is  shown  that  the  instrument  has  been 
stolen  or  lost.^    If  an  instrument  of  indebtedness  which  is  se- 
cured by  a  mortgage  be  a  negotiable  note,  the  mortgage,  being 
treated  as  incident  to  the  debt,  receives  from  the  note  its  ne- 
gotiable character,  and  passes  to  the  indorsee  free  from  the 
equities  existing  between  the  mortgagee  and  the  mortgagor; 
but  the  indorsement  must  be  made  before  the  debt  falls  due.* 

1  Story  on  Prom.  Notes,  §  197.  <  Bissell  v.  Morgan,  11  Cush.  19a 

2Hougl)ton  V.  Paige,  1  N.  H.  60.  *  Union  Nat   Bank  v.   Barber,  56 

3  Commissioners  v.  Clark,  94  U.  S.  Iowa,   559;   Worcester  Ca  Bank  v. 

285;  Faulkner  v.  V^are,  34  Ga.498;  Dorchester  Bank,  11  Cusk  488;  Math- 

Horton  v.  Bayne,  52  Mo.  531 ;  HaU  v.  ews  v.  Poythress,  4  Ga.   287 ;    Her- 

Allen,  87  Ind.  541 ;  Jackson  v.  Love,  clianta'  &  P.  Nat  Bank  v.  Trustees, 

83  N.  C.  405 ;  Merchants'  P.  N.  R  v.  62  Ga.  271. 

Trustees,  62  Ga.  271;  Blum  v.  Log-  «Sprague  v.  Graham,  29  Me.  160; 

gins,  53  Tex.  136;   Davis  v.  Bartlett,  Gould  v.  Marsh.  1  Hun,  666;  Dutton 

12  Ohio  St  544;  McCann  v.  Lewis,  9  v.  Ives,  2  Mich.  515:  Cornell  v.  Hich- 

CaL  246;  Palmer  v.  Nassau  Bank,  78  ens,  11  Wis.  858;  Webb  v.  Hazelton. 

III.  380 ;  In  re  Tallahassee  Man.  Co.,  4  Neb.  808 ;  Burkhans  v.  Hutcheeon, 

64  Ala.  59a  25  Kan.  631 ;  Murray  v.  Jones,  50  Ga. 
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§  21.  Defenses  to,  how  proved. —  Those  who  seek  to  secure 
the  advantages  which  the  commercial  law  confers  upon  the 
holders  of  bank  bills  and  negotiable  paper  must  bring  them- 
selves within  the  conditions  which  the  law  prescribes  to  es- 
tablish the  character  of  a  honafide  holder.  They  are  entitled 
to  the  benefits  of  that  rule  only  when  they  have  purchased 
such  paper  in  good  faith,  in  the  usual  course  of  business,  be- 
fore maturity,  for  full  value,  and  without  notice  of  any  facts 
affecting  the  validity  of  the  paper.  The  fact  that  a  party  took 
paper  before  maturity  and  paid  the  full  value  thereof,  in  the 
absence  of  other  facts,  undoubtedly  aflfords  a  presumption  of 
the  good  faith  of  the  transaction.  But  where  it  appears  that 
such  paper  has  been  fraudulently  or  illegally  obtained  from 
its  owner  or  maker,  and  under  such  circumstances  that  the 
person  putting  it  in  circulation  could  not  maintain  an  action 
thereon,  it  is  incumbent  upon  the  holder,  in  order  to  succeed, 
to  go  farther  and  show  the  circumstances  under  which  it  came 
into  his  possession  and  that  he  has  acted  in  good  faith  in  the 
transaction.  What  constitutes  good  faith  in  such  transactions 
has  been  the  subject  of  frequent  discussion  in  the  books ;  and 
while  differences  of  opinion  may  exist  on  some  points,  there  is 
perfect  uniformity  among  them  upon  the  point  that  a  want  of 
good  faith  in  the  transaction  is  fatal  to  the  title  of  the  holder, 
and  that  gross  carelessness,  although  not  of  itself  sufficient,  as 
a  question  of  law,  to  defeat  title,  constitutes  evidence  of  bad 
faith.  The  requirement  of  good  faith  is  expressed  in  the  very 
term  bj''  which  a  holder  is  protected,  and  is  fundamental  in 
the  maintenance  of  the  character  claimed  to  be  protected.* 
The  rule  may  perhaps  be  said  to  resolve  itself  into  a  question 
of  honesty  or  dishonesty,  for  guilty  knowledge  and  wilful 
ignorance  alike  involve  the  result  of  bad  faith.* 

Bad  faith  is  predicated  upon  a  variety  of  circumstances,  some 
of  them  slight  in  character  and  others  of  more  significance. 
A  perfectly  upright,  honest  man  might  sell  a  note  which  had 
been  stolen,  and  the  explanation  might  prevent  even  the  taint 
of  wrong  on  his  part;  while  the  explanation,  although  falling 
far  short  of  proof  of  actual  guilt,  might  leave  upon  the  mind 

109;  Preston  v.  Morris,  42  Iowa,  549;  ^  1  Parsons  on  Notes  &  Bills,  358; 

New  Orleans,  etc.  v.  Montajoniery,  95  Goodman  v.  Harvey,  4  Ad.  &  E.  870, 

U.  S.  16;  Potts  V.  Blackwell,  4  Jones  2  Murray  v.  Lardner,  3  Wall.  121. 
<N.  C.)  Eq.  58. 
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an  apprehension  that  he  either  directly  or  impliedly  connived 
at  the  wrong,  or  at  least  was  willing  to  deal  in  securities  and 
keep  his  eyes  and  ears  closed  so  that  he  should  not  ascertain 
the  real  truth.  In  Hall  v.  Wilson^  the  court  defined  the  con- 
ditions necessary  to  render  a  person  a  bona  fide  holder  within 
the  meaning  of  the  mercantile  law  in  the  following  language: 
"To  entitle  the  holder  of  negotiable  securities  which  have  been 
fraudulently,  feloniously,  or  without  consideration,  obtained 
and  put  in  circulation,  to  the  benefit  of  this  rule,  he  must  have 
become  such  holder  in  good  faith  for  a  full  and  fair  considera- 
tion, and  in  the  usual  course  of  business,  and  without  notice  of 
the  defect  or  infirmity  in  the  title.  A  sufficient  number  of  au- 
thorities have  been  cited  to  show  the  uniformity  with  which 
the  cases  in  the  highest  courts  of  the  country  hold  that,  upon 
proof  by  the  defendant  that  his  obligations  have  been  fraudu- 
lently or  illegally  obtained  and  put  in  circulation,  the  person 
seeking  to  recover  upon  them  must  show  not  only  that  he 
bought  before  maturity  and  paid  value,  but  also  the  circum- 
stances under  which  he  acquired  the  paper,  with  the  view  of 
enabling  the  jury  to  determine  whether  he  acted  in  good  faith 
or  not."  It  makes  no  difference  in  the  question  whether  the 
plaintiff  pursues  the  orderly  course  of  first  presenting  and  prov- 
ing his  note,  relying  upon  the  presumption  of  bona  fides  which 
accompanies  the  possession  of  the  paper,  and  delays  making 
proof  of  the  circumstances  of  his  purchase  until  after  the  de- 
fendant gives  evidence  of  his  defense,  or  makes  the  proof  of 
such  circumstances  a  part  of  his  affirmative  case.  The  burden 
of  making  out  good  faith  is  always  upon  the  party  assert- 
ing his  title  as  a  bona  fide  holder  in  a  case  where  the  proof 
shows  that  the  paper  has  been  fraudulently,  feloniously  or 
illegally  obtained  from  its  maker  or  owner.  Such  a  party 
makes  out  his  title  by  presumptions  until  it  is  impeached  by 
evidence  showing  the  paper  had  a  fraudulent  inception,  and 
when  this  is  done  the  plaintiff  can  no  longer  rest  upon  the  pre- 
sumption, but  must  show  affirmatively  his  good  faith.*  When 
a  note  is  purchased  for  less  than  its  face  of  a  person  who  ob- 
tained it  by  fraud  or  without  consideration,  it  is  void  for  usury 

>  16  Barb.  548.  York  Building  &  L.  Ca,  148  N.  Y.  198 ; 

3  Conant  v.  Johnston,  165  Mass.  450 ;  Canajoharie  Nat  Bank  v.  Diefendorf, 

Hosier  v.   Beard,  53  Ohio   St   249;  33  N.  Y.  State  Rep.  2S9. 123  N.  Y.  191 ; 

American  Excli.  Nat  Bank  v.  New  Franc  v.  Dickinson,  125  N.  Y.  710 ; 
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within  the  doctrine  of  Hall  v.  Wilson,^  except  as  against  a  na- 
tional bank.  As  against  such  a  bank  the  forfeiture  is  limited 
to  the  interest.  As  a  general  rule  the  indorsement  of  a  nego- 
tiable note  is  in  itself  prima  facie  evidence  that  the  indorsee 
has  paid  value  for  it ;  but  when  the  payee  or  indorsee  has  pro- 
cured the  note  by  fraud,  this  presumption  is  rebutted  and  the 
holder  cannot  recover  without  proving  that  he  has  paid  value.* 
In  an  action  upon  a  promissory  note  brought  by  an  indorsee 
thereof,  where  the  defense  is  that  it  was  procured  by  false 
representations,  the  testimony  of  the  plaintiff  that  he  obtained 
the  note  for  value  is  not  conclusive  evidence  against  the  defend- 
ant of  the  existence  of  that  fact.  The  defendant  has  the  right 
to  have  the  question  of  plaintiff's  credibility  submitted  to  the 
jury,  and  to  insist  upon  it  that  the  plaintiff's  evidence  does  not 
establish  the  truth  of  the  statement  made.  That  is  the  rule  in 
all  cases  where  a  vital  fact  may  depend  upon  the  testimony 
either  of  a  party  or  an  interested  witness.' 

§28.  Usury. —  Where  usury  is  advanced  as  a  defense  it 
must  be  pleaded  in  order  to  be  admissible,  and  the  general 
allegation  without  stating  the  facts  is  not  enough.  There  is 
no  presumption  that  the  usury  laws  of  this  state  prevail  in 
any  other  state  or  country.*  The  aflBrmative  of  the  issue  is 
upon  the  defendant  to  prove  not  merely  usurious  intent  but 
the  fact  from  which  usurious  intent  is  to  be  presumed.  The 
fact  that  the  contract  is  in  writing  does  not  exclude  oral  evi- 
dence to  show  that  it  was  usurious.  The  substantial  evidence 
as  to  rate  exacted  or  as  to  ground  of  pretext  on  which  it  was 
exacted  is  material  to  avoid  if  plaintiff  was  not  misled  to  his 
prejudice.  The  evidence  must  sustain  the  inference  that  both 
parties  were  cognizant  of  the  facts  essential  to  usury,  and  that 
there  was  intent  both  on  the  part  of  the  lender  and  of  the  bor- 
rower. Reservation  of  interest  in  cases  of  legal  limit  is  pre- 
sumptive evidence  of  usury.     The  subsequent  payment  of  a 

King  V.  Doanea,  139  U.  8.  166:  Lytle  ^1  Dan.  on  Nej;.  Inst.  612. 

V.  Lansing,  147  id.  59;  Wamling  v.  'El wood  v.  Western  U.  T.  Co.,  45 

Duffey.  14  Mont  567,  43  Am.  St,  Rep.  N.  Y.  549;  Kavanagh  v.  Wilson,  70 

658;  Grant  V.  Walsh,  145  N.  Y.  502;  N.   Y.   177;    Rochester,    etc.    Co.    v. 

Hodson  V.  Eugene  Glass  Co.,  156  111.  Loomis,  45  Hun,  94,  9  N.  Y.  State 

397 ;  Burke  v.  American  Ia  &  T.  Co.,  Rep.  592 ;  Hone;j:ger  v.  Wettstein,  94 

155U.S.534;  Charles  v.Remick,  156  III.  N.  Y.  252;  Pelly  v.  Onderdonk,  139 

327 ;  Brown  v.  James,  2  App.  Div.  105.  N.  Y.  598. 

1 16  Barb.  550.  ^  Dearlove  ▼.  Edwards,  166  XIL  619» 
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bonus  in  addition  to  interest  will,  without  direct  evidence  of 
agreement,  sustain  the  finding  of  an  original  agreement  to 
pay  it.  Evidence  of  usage  cannot  be  received  to  satisfy  action 
otherwise  proved  to  be  usurious.  Evidence  that  there  had 
been  an  intent  to  deliver,  and  no  delivery,  is  not  enough  on 
this  point.  Usury  is  a  crime,  and  he  who  alleges  it  as  a  de- 
fense to  an  obligation  to  pay  money  must  establish  it  by  clear 
and  satisfactory  evidence.  He  enters  upon  the  defense  with 
the  presumption  against  the  violation  of  the  laws  and  in  favor 
of  the  innocence  of  the  party  charged  with  the  usury.  He 
cannot  properly  claim  to  have  the  usury  inferred  where  the 
evidence  is  inconclusive  and  just  as  consistent  with  the  absence 
as  with  the  presence  of  usury.  It  is  a  just  requirement  that 
all  the  facts  constituting  the  usury  should  be  proved  with  rea- 
sonable certainty,  and  that  they  shall  not  be  established  by 
mere  surmise  and  conjecture  or  by  inferences  entirely  uncer- 
tain.^ 

§29.  Constructive  fraud — Burden  of  proof. —  Fraud  as 
a  general  thing  is  not  presumed,  but  must  be  proved  by  the 
party  seeking  to  relieve  himself  from  an  obligation  on  that 
ground.  When,  however,  the  relations  between  the  parties 
appear  to  be  of  such  a  character  as  to  render  it  certain  that 
they  do  not  deal  on  terms  of  equality,  but  that  either  on  the 
one  side  from  superior  knowledge  of  the  matter  derived  from 
a  fiduciary  relation,  or  from  overmastering  influence,  or  on 
the  other  from  weakness,  dependence  or  trust  justifiably  re- 
posed, unfair  advantage  in  a  transaction  is  rendered  probable, 
then  the  burden  is  shifted,  the  transaction  is  presumed  void, 
and  it  is  incumbent  upon  the  stronger  party  to  show  affirma- 
tively that  no  deception  was  practiced,  no  undue  influence 
was  used,  and  that  all  was  fair,  open,  voluntary  and  well  un- 
derstood. So  undue  influence,  which  is  a  species  of  fraud, 
when  relied  upon  to  annul  a  transaction  inter  partes^  or  a 
testamentary  disposition,  must  bo  proved  and  cannot  be  pre- 
sumed. But  the  relation  in  which  the  parties  to  a  transaction 
stand  to  each  other  is  often  a  material  circumstance,  and  mav 
of  itself,  in  some  cases,  be  sutlicient  to  raise  a  presumption  of 

iRosenstein  v.  Fox,  150  N.Y.354;  114  N.  Y.  452,  23  N.Y.  State  Rep.  759; 

Matter  of  ConsaluR,  95  id.  340;  Still-  \Vliit2  v.  Benjamiu,  138  N.  Y.  623,  59 

man  v.  Northrup,  109  id.  473,  16  N.  Y.  N.  Y.  Slate  Rep.  151. 
State  Rep.  417;  Baldwin  v.  Duying, 
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its  existence ;  and  where  the  situation  is  shown,  then  there  is 
cast  opon  the  party  claiming  the  benefit  or  advantage  the 
burden  of  relieving  himself  from  the  suspicion  thus  engen- 
dered, and  of  showing,  either  by  direct  proof  or  by  circum- 
stances, that  the  transaction  was  free  from  fraud  or  undue 
influence,  and  that  the  other  party  acted  without  restraint, 
and  under  no  coercion  or  any  pressure,  direct  or  indirect,  of 
the  party  benefited.  This  does  not  proceed  upon  a  presump- 
tion of  the  validity  of  the  particular  transaction,  without  proof. 
The  proof  is  made,  in  the  first  instance,  when  the  relation  and 
the  personal  intervention  of  the  party  claiming  the  benefit  is 
shown.^  Thus,  one  who  has  acquired  a  position  of  superior 
influence  or  advantage  over  another,  by  reason  of  relation- 
ship, trust  or  confidence,  will  be  required  to  show  that  his 
business  dealings  with  the  other  were  conducted  fairly  and 
honestly.*  Thus,  a  residuary  legatee  who  himself  wrote  the 
will  has  the  burden  of  showing  its  validity  and  that  the  tes- 
tator knew  its  contents.'  In  other  cases  the  burden  of  proof 
of  undue  influence  is  on  the  party  alleging  it.* 

Vin.    PAYMENT. 

(1)  As  a  general  rule  payment  is  not  admissible  in  evidence 
unless  it  is  pleaded,  and  the  party  pleading  has  the  burden  of 
proof.* 

(2)  Under  a  general  allegation  of  payment  the  party  may 
show  any  mode  of  payment;  but  if  payments  pleaded  are  spe- 
cific, evidence  of  other  payments  are  not  admissible.* 

(3)  Part  payment  accepted  in  full  may  be  proved  as  a  bar, 

1  Green  et  aL  ▼.  Boworth  et  a1.,  113  98  Ala  367;  Re  Pitt*s  Estate  (Wis.), 
N.  Y.  462,  28  N.  Y.  State  Rep.  149.  46  Alb.  L.  J.  71 ;  Maddox  v.  Maddox, 

2  Jones  V.  PuUen,  115  N.  C.  466;  114  Ma  35;  Re  Edson's  Will,  70  Hun, 
Clarke  v.  Kirschner,  113  Mo.  290.  122,  53  N.  Y.  State  Rep.  807;  Chand- 

'  Greene  v.  Greene,  42  Netx  624;  Ra  ler  v.  Jost,  98  Ala.  596;  Livingston's 

Mayer's  Estate,  84  Hun,  586;  Garrett  Appeal  63  Conn.  68;  Williard  v.  Pin- 

V.  Heflin,  98  Ala.  615 ;  Hill  v.  Miller,  ard,  65  Vt  160. 
50  Kan.  659 ;  Little  v.  Knox,  98  Ala.        »  Hawes  v.  Wollcock,  30  Wis.  218 ; 

179.  Quin  v.  Lloyd,  41  N.  Y.  349;  Von 

^Johnson  v.  Northwestern  Mut^I^  Giesen  v.  Yon  Giesen,  10  N.  Y.  316. 
Ina   Ca,   56   Minn.   872;   XJnruh  v.        SHoddy  v.  Osborn,  9  Iowa,  617; 
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there  being  a  sealed  release,  on  proof  that  it  was  made  for  a 
compromise  and  accepted  on  release  of  the  balance.^  In  other 
cases  payment  and  acceptance  of  a  sum  of  money  less  than 
the  liquidated  debt  is  only  part  payment,  and  a  receipt  in  full 
may  be  rebutted.* 

(4)  It  is  competent  to  show  the  admission  of  the  creditor  ar 
of  his  agent,  made  within  the  scope  of  his  authority,  that  he 
had  received  payment.' 

(5)  Crediting  on  an  open  account  implies  the  intent  to  apply 
to  the  early  items,  but  crediting  on  a  private  account  is  not 
conclusive  unless  communicated  to  the  debtor. 

(6)  At  common  law  and  in  equity  great  lapse  of  time  with- 
out part  payment  may  tend  to  show  payment.  The  presump- 
tion applies  to  any  obligation  that  may  be  extinguished  by  an 
act  of  payment.  This  presumption  is  not  like  the  statute  of 
limitation,  but  a  mere  bar  to  the  remedy,  and  is  ^  prima  facie 
extinguishment  of  the  debt;  not,  however,  available  to  support 
allegations  of  payment  as  ground  of  affirmative  relief. 

i^V)  Possession  of  negotiable  security  payable  to  bearer  is 
presumptive  evidence  of  authority  to  receive  payment.  The 
presumption  of  authority  terminates  upon  the  principal's  death.* 

(8)  Payment  of  a  debt  to  a  sheriff  who  holds  an  execution 
against  the  debtor  is  good  against  the  creditor.  The  mere 
issue  and  delivery  of  an  execution  is  not  evidence  of  payment 
of  judgment.  A  levy  on  chattels  is  presumptive  evidence  of 
satisfaction  only  when  the  property  of  the  debtor  has  been 
applied  to  the  execution.' 

(9)  A  check  or  draft  drawn  by  debtor  payable  to  order  of 
creditor  and  shown  to  have  been  paid  by  the  bank  or  drawee 
to  the  creditor  and  indorsed  by  him,  and  shown  to  have  been 
paid,  without  other  evidence  that  it  was  paid  to  him,  is  pre- 
sumptive evidence  of  the  payment  of  the  amount  by  the 
debtor  to  the  creditor  without  evidence  that  the  creditor  re- 
ceived the  paper  from  the  debtor. 

(10)  Payment  of  collateral  security  is  presumptive  evidence 
of  payment  on  the  principal. 

(11)  In  a  conflict  of  evidence  on  a  question  of  payment  of 

1  Blair  v.  Waite,  69  N.  Y.  lia  *  Megaiy  v.  Funtis,  5  Sandf.  87(1 

2  Keeler  v.  Salisbury,  83  N.  Y.  648 ;       »  United  States  ▼.  Dashiel,  8  WalL 
Elsworth  V.  Fogg,  85  Vt  855.  68a 

•Fort  V.  Gooding,  9  Barb.  371. 
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a  written  instrument,  possession  of  security  by  the  creditor  is 
competent  as  evidence  of  non-payment.^  But  possession  of  the 
debtor  or  obligor  is  not  conclusive  presumption  of  payment.* 

(12)  The  defendant  may  show  that,  after  the  time  when  the 
debt  sued  for  is  alleged  to  have  become  due  and  payable,  the 
plaintiff  gave  him  a  promissory  note  for  the  payment  of 
money.  Such  evidence  is  a  legal  presumption  that  no  previous 
indebtedness  from  defendant  to  plaintiff  existed. 

(13)  A  receipt  remaining  in  the  creditor's  possession  is  not, 
without  explanation,  evidence  that  the  payment  acknowledged 
in  it  was  made;'  but  a  receipt,  unexplained  and  uncontra- 
dicted, when  in  the  possession  of  the  debtor  is  conclusive.^ 

(14)  The  payment  of  a  less  sum,  if  accompanied  with  any- 
thing given  by  the  debtor  to  the  creditor  which  the  law  can 
construe  as  a  benefit,  and  accepted  as  satisfaction  of  the  whole, 
is  a  good  accord  and  satisfaction. 

(15)  Upon  a  showing  that  the  creditor  received  the  obliga- 
tion of  a  third  person  to  be  satisfaction  if  paid  at  maturity,  the 
burden  is  on  the  defendant  to  prove  that  it  was  so  paid. 

(16)  It  seems  that  a  party  cannot  prove  the  payment  of  a  debt 
by  the  transfer  of  securities  without  producing  the  securities.* 

(17)  Paper  made  by  the  debtor  or  any  other  person,  or  the 
draft  or  order  of  the  debtor  taken  by  the  creditor  of  the  debtor, 
is  presumed  not  to  have  been  accepted  in  payment,  but  only  as 
conditional  payment  suspending  the  right  of  action.  The  bur- 
den is  on  the  debtor  to  show  that  it  was  given  and  received  as 
payment.*  It  is  otherwise  as  to  the  obligations  of  other  per- 
sons transferred  by  the  debtor  to  the  creditor  at  the  time  of 
the  creation  of  the  debt.^  And  the  acceptance  of  negotiable 
paper  on  an  agreement  that  it  shall  be  satisfaction  extinguishes 
the  original  debt.* 

(18)  The  delivery  of  property  other  than  money  by  the  debtor 
to  the  creditor  is  presumed  to  be  security  rather  than  payment. 

(19)  Where  the  individual  note  of  one  of  two  or  more  joint 

1  Brembridgo  v.  Osborn,  1  Stark.  609 ;   Gibson  v.  Toby,  46  N.  Y.  637 ; 

874.  Haines  v.  Pearce,  41  Md.  231 ;  Nichols 

» Graves  v.  Wood,  8  R  Mon.  (Ky.)  v.  State,  46  Neb.  715. 

84  7  Young  V.  Stahelin,  34  N.  Y.  258. 

•Nelson  v.  Bolan,  87  Mo.  432.  8  Wescott  v.  Keeler.  4  Bosvv.  564; 

*  Lambert  v.  S'eely,  17  How.  Pr.  430.  Ostrander  v.  Scott,  161  111.  339 ;  Todd 

•Daniel  v.  Johnson,  29  Ga.  207.  v.  Eighmie  (N.  Y.%  4  App.  Div.  9. 

•Nightingale   v.   Chaffee,  11   R  L 
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debtors  or  parties  is  given  for  the  joint  debt,  evidence  that 
judgment  was  subsequently  recovered  on  it  is  not  enough  to 
show  that  it  operated  as  payment. 

(20)  Tender  cannot  be  proved  unless  it  is  shown  that  the 
tender  has  been  kept  good  and  the  money  paid  into  court. 
The  tender  of  a  check  of  a  party  for  money,  if  not  objected  to, 
is  sufficient. 

(21)  On  the  mere  question  of  payment  it  is  not  competent 
to  show  that  it  was  the  debtor's  habit  to  pay  his  debts  promptly, 
nor  that  he  was  responsible.  But  such  evidence  may  be  com- 
petent on  the  question  whether  the  debt  ever  existed. 

(22)  The  fact  of  payment  may  be  presumed  from  any  circum- 
stance which  renders  that  fact  probable;^  as,  for  instance,  the 
settlement  of  accounts  subsequent  to  the  accruing  of  the  debt, 
in  which  no  mention  is  made  of  it*  So  where  a  landlord  gives 
a  receipt  for  rent  due  up  to  a  certain  day,  all  former  arrears 
are  presumed  to  have  been  paid ;  for  it  is  likely  that  he  would 
take  the  debt  of  longest  standing  first.*  So  it  is  said  that  where 
there  is  a  competition  of  evidence  on  the  question  whether  a 
security  has  or  has  not  been  satisfied  by  payment,  the  posses- 
sion of  the  uncanceled  security  by  the  claimant  ought  to  turn 
the  scale  in  his  favor,  since  in  the  ordinary  course  of  dealing 
the  security  is  given  up  to  the  party  who  pays  it.*  Where  land 
is  conveyed  to  trustees  in  trust  to  pay  debts,  with  remainder 
over,  payment  of  the  debts  may  be  presumed  from  long  pos- 
session by  the  remainderman,  joined  with  other  circumstances.* 

(23)  A  debt  once  proved  to  have  existed  is  presumed  to  con- 
tinue unless  payment  or  some  other  discharge  be  either  proved 
or  established  by  circumstances.*  A  receipt  under  hand  and 
seal  is  the  strongest  evidence  of  payment,  for  it  amounts  to 
an  estoppel,  conclusive  on  the  party  making  it ; '  but  a  receipt 
under  hand  alone,^  or  a  verbal  admission  of  payment,'  is  in 
general  only  pi'ima  facie  evidence  of  it,  and  may  be  rebutted. 

1 3  Stark.  Ev.  823  (3d  ed.);  Cooper  874;  Dig.,  lib.  22,  tit  8, 1.  24;  Mascard 

T.  Turner,  2  Stark.  Ev.  497 ;  Lucas  v.  de  Prolx  ConcL  477. 

Novisilienski,  1   Esp^  296 ;  Sellen  v.  ^  Anon.,  Vin.  Abr.,  Ev.,  Q.,  pi.  7. 

Norman,  4  C.  &  P.  80;  Pfiel  v.  Van-  « Jackson    v.   Irvin,  2    Camp.  50; 

batenberg,  2  Campi  489.  Roman  Law  Cod.,  lib.  4,  tit  191. 

^  Colsell  V.  Budd,  1  Camp.  27 ;  Dig.,  ?  GilU  Ev.  158  (4th  ed.). 

lib.  22,  tit  8, 1.  2e.  » 1  Greenl.  Ev.,  §^  212,  806  (7th  ed.). 
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IX.    ASSTGNMENT. 

§  30.  In  general. —  The  assignment  of  a  debt  may  be  made 
by  parol,*  and  the  courts  will  presume  an  assignment  from 
the  fact  that  the  plaintiff,  being  entitled  to  relief  and  with  in- 
tent to  enforce  the  claim,  for  his  own  reimbursement  paid  the 
one  who  was  legally  entitled.^  The  test  of  an  equitable  as- 
signment is  whether  the  debtor  would  be  justified  in  paying  the 
debt  or  the  portion  contracted  to  be  paid  to  the  person  claim- 
ing to  be  assignee.  There  must  be  shown  to  have  been  sur- 
render of  control  over  the  property  assigned  by  the  assignor 
to  the  assignee.*  Where  there  is  no  consideration  for  assign- 
ment shown,  and  no  delivery,  the  assignment,  if  for  the  price 
of  fifty  dollars  or  over,  or  where  the  value  of  the  property  i^ 
not  fixed  by  the  assignment,  and  is  proven  to  be  worth  that 
sum,  must  have  been  evidenced  by  some  writing.^ 

§  31.  Presumed  when. —  As  a  general  rule  the  assignment 
of  a  debt  carries  with  it  the  title  to  an  incidental  or  collateral 
security  which  is  exclusively  applicable  to  it.  Thus,  upon  proof 
of  the  assignment  of  a  bond,  note  or  debt,  a  presumption  arises 
that  the  mortgages  given  to  secure  it  passed  with  it.^  But  an 
assignment  of  a  mortgage  does  not  carry  a  bond  or  note 
to  secure  which  it  was  given.^  It  is  a  matter  of  intent  whether 
upon  the  assignment  of  a  thing  in  action  it  carries  the  right 
to  those  remedies  inseparable  from  it  which  might  have  been 
expressly  assigned. 

§  32.  Consideration  of.—  Unless  required  by  the  statute  of 
frauds,  proof  of  a  consideration  for  an  assignment  is  not  es- 
sential to  the  right  of  the  assignee  to  maintain  an  action  upon 
the  assigned  claim.^  An  absolute  assignment  transfers  the 
legal  title ;  *  and  the  fact  that  part  of  the  claim  assigned  when 
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collected  was  to  be  paid  to  the  assignor  will  not  affect  its  ab- 
soluteness.^ In  a  written  assignment  a  consideration  will  be 
presumed,'  and  the  defendant  cannot  show  that  there  was  no 
consideration.'  It  is  sufficient  to  show  that  the  assignee's 
recovery  will  bar  the  right  of  the  assignor.  If  it  was  valid  as 
between  the  parties  to  it  the  defendant  cannot  question  it, 
though  he  show  fraud  on  the  part  of  the  parties ;  except  that 
proof  that  the  assignment  was  absolutely  illegal  is  competent, 
as  where  an  attorney  purchased  a  claim  for  the  purpose  of 
bringing  an  action  on  it.* 

§33.  By  gift. —  If  the  plaintiff  claims  under  a  gift  inter 
vivos,  there  must  be  proof  not  only  of  an  intention  to  give, 
but  such  a  transfer  of  the  subject-matter  as  will  pass  the 
donors  title  at  once  to  the  donee.*  A  gift  of  a  colt  may  be 
effected  by  a  simple  declaration  where  it  is  on  the  donee's 
farm;^  and  a  gift  of  sayings-bank  deposits  .may  be  consum- 
mated by  the  delivery  of  the  savings-bank  book  without  any 
written  order  of  the  donor.^  So  a  promissory  note  will  pass 
by  delivery  without  indorsement  as  a  gift  inter  vivoa,^  So  a 
gift  of  a  debt  may  be  made  by  giving  a  receipt.' 

§  34.  Execntion  and  delivery  of  written  assignment. — 
The  execution  of  a  written  assignment  may  be  proved  like 
any  other  instrument.^'  Proof  of  delivery  is  shown  when  the 
plaintiff  produces  the  assignment  duly  executed."  A  general 
assignment  will  pass  all  articles  though  not  named  in  a  sched- 
ule. Where  the  assignment  is  made  by  a  corporation  the  plaint- 
iff must  show  the  existence  of  the  corporation,  but  as  against 
the  debtor  an  assignment  is  presumed  valid."  Where  the  as- 
signment is  questioned  by  creditors  of  the  corporation,  the 

1  Durgin  v.  Ireland,  14  N.  Y.  322.        ^  Ridden  v.  Thrall,  85  N.  Y.  State 
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plaintiff  must  show  that  he  was  a  "bona  fide  purchaser  for  value 
without  notice.^  To  show  the  authority  of  the  officers  of  the 
corporation  to  make  the  assignment,  their  official  character  may 
be  proved  by  witnesses.*  In  an  action  between  a  stranger  to 
a  written  assignment  and  a  party  to  it,  as  well  as  between 
strangers,  either  may  give  parol  evidence  to  vary  it;  and  unless 
both  parties  to  the  action  are  parties  to  the  instrument  sued 
upon,  either  can  give  parol  evidence  to  vary  it.'  The  assignee 
of  a  chose  in  action,  except  negotiable  paper  before  due,  takes 
it  subject  to  all  equities  existing  against  the  assignor  at  the 
time  of  the  assignment*  in  favor  of  the  debtor  and  his  as- 
signees and  representatives.^  After  a  debtor  has  notice  of 
the  assignment  of  a  claim  against  him,  any  dealings  between 
him  and  the  assignor  are  not  binding  upon  the  assignee.* 

§  35.  By  trustees^  executors^  etc. —  In  an  action  by  a 
trustee,  assignee  in  insolvency,  executor,  etc.,  or  by  one  claim- 
ing as  a  purchaser  from  such  representative  persons,  the 
plaintiff  is  bound  to  prove  the  authority  of  such  representa- 
tives to  the  chose  in  action  sued  upon.* 

X.  OORFOBATTONS   AND   OORPORATB  EXISTENOB. 

§  36.  De  facto. —  Mr.  Abbott,  in  his  Trial  Evidence/  states 
the  rule  as  to  corporations  in  substance  as  follows : 

(a)  "  When  it  becomes  necessary  to  prove  the  incorporation 
of  either  the  plaintiff  or  defendant  it  is  enough  to  prove  ex- 
istence under  the  color  of  law,  without  proving  a  regular 
origin  of  existence  in  conformity  to  law.*  In  the  following 
cases  it  is  necessary  to  give  strict  proof  of  incorporation,  viz. : 
(1)  Where  the  question  is  whether  there  is  a  corporate  power 
to  take  by  will;  (2)  in  actions  on  subscriptions  for  stock; 
(3)  where  it  is  attempted  to  exercise  the  right  of  eminent  do- 

1  Houghton  ▼.  McAuliffe,  2  Abb.  HermaDs  ▼.  Ellsworth,  64  id.   161 ; 

Ct  App.  Dec.  400.  Thayer  v.  Daniels,  113  Mass.  129. 
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main;^  (4)  in  actions  by  the  state  to  put  an  end  to  corporate 
existence.^    In  such  cases  the  plaintiff  must  prove  (1)  legis-. 
lative  sanction ;  (2)  existence  under  color  of  such  sanction;* 
(3)  regularity  of  origin  under  such  sanction.* 

(S)  "No  presumption  of  incorporation  arises  from  the  fact 
that  the  business  was  transacted  by  a  president  and  secre- 
tary;* and  carrying  on  business  in  a  corporate  name  is  not 
evidence  of  user  which  can  be  considered  in  aid  of  legal  cor- 
porate existence,  where  there  is  no  law  authorizing  the  mem- 
bers to  file  their  articles  of  incorporation  or  to  become  incor- 
porated.* The  charter  or  statute  under  which  the  corporation 
IS  formed  is  the  best  evidence  of  legislative  sanction.^ 

(c)  "The  courts  take  judicial  notice  of  the  general  law 
under  which  corporations  are  formed,  but  not  of  the  organ- 
ization of  the  company  under  it. 

{d)  "  Legislative  sanction  having  been  shown,  the  existence 
of  the  corporation  may  be  shown  (1)  by  evidence  that  the 
parties  dealt  together  on  the  basis  of  a  corporation ;  (2)  by 
evidence  of  the  formal  acceptance  of  the  charter,  or  the  or- 
ganization of  the  incorporators  under  the  statute;  (3)  by  evi- 
dence that  they  have  actually  proceeded  to  exercise  corporate 
franchise. 

{e)  "He  who  has  in  any  way  dealt  with  a  company  as  a 
corporation  is  presumed  to  have  admitted  its  existence.  And 
a  mere  trespasser  cannot  require  evidence  of  regular  organiza- 
tion.* One  who  has  received  and  enjoyed  a  consideration 
from  a  company  cannot  require  further  proof  of  its  cor- 
porate power  to  contract ;  and  he  who  has  participated  in  the 
steps  of  organization  of  a  corporation  cannot  object  to  the 
regularity  of  those  steps. 
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*  Clark  7.  Jones,  87  Ala.  474 

« Eaton  V.  Walker,  76  Mich.  579; 
Welch  V.  Old  Dominion  Min.  &  R. 
Co.,  56  Hun,  650 ;  81  N.  Y.  State  Rep. 
916. 

'Alloway  v.  Nashville,  88  Tenn. 
510;  Bow  Y.  AU^stown,  84  N.  EL 
851. 

8  Goulding  ▼.  Gark,  84  N.  H.  14a 


BUBDEN   OF  PEOOF.  877 

{f)  "  The  presumption  is  that  a  statute  published  by  au- 
thority of  the  government  was  correctly  passed  in  respect  to 
form. 

ig)  "  To  prove  the  charter  or  general  law  of  incorporation 
of  another  state,  a  certified  copy  of  such  charter  or  law,  cer- 
tified by  the  secretary  of  state,  is  competent.  So  the  exist- 
ence of  a  foreign  corporation  may  be  proved  by  an  exemplified 
copy,  certified  in  the  manner  prescribed  by  the  law  of  the 
forum,  or  the  statute  or  charter  may  be  read  from  the  offi- 
cially promulgated  publication  of  the  laws  or  edicts  of  the 
foreign  state  containing  the  charter. 

(A)  ^^  A  corporation  may  be  created  by  the  laws  of  several 
states  and  become  a  distinct  corporation  in  each,  domiciled 
therein.^ 

(i)  '^  Acceptance  of  a  charter  may  be  shown  by  the  minutes 
of  the  corporation  or  by  notice  of  acceptance,  and  any  decisive 
corporate  act  is  competent  evidence  of  acceptance.'  No  proof 
of  acceptance  of  a  charter  is  necessary  in  the  case  of  a  munici- 
pal corporation.* 

0*)  "Where  a  corporation  is  organized  under  a  general 
statute,  the  existence  of  the  corporation  may  be  proved  by 
producing  the  certificate  of  organization  with  proof  of  its 
filing.*  Where  it  is  necessary  to  show  an  official  certificate 
that  it  is  so  authorized  to  do  business  from  supervising  state 
officers,  such  certificate  must  be  produced.^  Thus,  in  an  ac- 
tion for  tolls,  the  official  certificate  is  the  only  evidence  com- 
petent." • 

{Jc)  "  Except  in  actions  by  the  state,  or  upon  subscription 
contract,  the  fact  that  the  corporation  did  not  comply  with 
the  express  conditions  of  the  charter  or  general  law  does  not 
affect  the  case,  if  there  is  color  of  organization  and  proof  of 
user.'' 

1  Guroault  ▼.  LouisviUe  &  N.  R.  *  East  St  Louis  Connecting  R.  Ca 

Ca,  41  La.  Ann.  571.  v.  Wabaflb,  St  L.  &  P.  R.  Co.,  ^  III. 

'  Astor  Y.  New  York  Arcade  R.  Appi  279. 

Co,  118  N.  Y.  98;    22  N.  Y.  State  « Jones  ▼.  Dana,    24    BarK    402; 

Rep.  1 ;  State  ▼.  Dawson,  22  Ind.  272.  Bank   of    Toledo   y.    Liternational 

s  Berlin  v.  Gorham,  84  N.  H.  260.  Bank,  21  N.  Y.  542. 

« Shiffer  v.  Adams,   18  Cola  572 ;  ?  Leonardsville  Bank  v.  Williard, 

Chamberlain   y.   Huguenot  Manuf.  25  N.  Y.  574 ;  Williams  y.  Cheney,  8 

Ca,  118  Masa  58a  Gray,  22a 
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(Z)  "  As  a  general  rule,  in  actions  by  or  against  corpora- 
tions the  other  party  sufficiently  supports  this  allegatioa  of 
incorporation  by  showing  the  charter,  or  general  law  and 
certificate  filed,  together  with  the  actual  use  of  the  powers  and 
privileges  of  an  incorporated  company  under  the  name  desig- 
nated in  the  charter  or  certificate.*  Thus,  suing  by  a  name 
of  incorporation,  to  have  and  use  a  common  seal,  is  proof  of 
user."  * 

§  37.  Estoppel  by  and  against. —  Mr.  Abbott,  in  his  Trial 
Evidenoe,«say8: 

(a)  "  A  parol  admission  that  the  body  was  incorporated  is 
competent  evidence  against  the  party  who  made  it,  but  is 
not  conclusive  in  the  absence  of  circumstances  raising  an 
equitable  estoppel  against  him.^  And  estoppel  does  not  con- 
clude a  party  as  to  the  existence  of  legislative  sanction. 
But  where  there  is  a  charter  under  which  a  company  can  be- 
come a  corporation,  if  the  company  does  de  facto  organize 
and  hold  itself  out  as  a  corporation,  contracting  obligations 
as  such,  it  cannot,  when  sued  upon  such  obligations  by  per- 
sons who  have  dealt  with  it  as  such  in  good  faith,  avoid 
a  corporate  liability  thereon  by  setting  up  that  it  has  not 
taken  all  the  steps  prescribed  as  conditions  precedent  to 
its  legal  existence.^  And  where  it  has  dealt  in  excess  of  its 
powers,  and  retains  the  fruits  of  its  dealings,  it  cannot,  nor 
can  any  one  in  its  place,  refuse  to  pay  the  consideration  to 
one  who  acted  in  good  faith.* 

(J)  "  Where  a  society  or  association  holds  itself  out  as  a 
corporation,  and  acts  as  such  in  making  a  contract,  it  is  liable 
as  a  corporation,  whether  it  has  a  legal  corporate  existence 
or  not.^ 

({?)  "  One  who  has  contracted  with  a  de  facto  corporation, 

iBenesch  v.  John  Hancock  Mut  Noetrand,   106    Masa  659;  Welland 

L.  Ins.  Ca,  8d  N.  Y.  State  Rep.  78 ;  Canal  Co.  v.  Hathaway,  8  Wend. 

Narragansett  Bank  v.  Atlantic  Silk  480L 

Ca,  3  Meta  282.  »  Doyle  v.  San  Diego  Land  &  T.  Ca, 

« Buffalo^  eta  R,  Ca  V.  Cory,  26  46  Fed  Rep.  709;  Slocum  v.  Warren, 

N.  Y.  76 ;  Commonro  v.   Bakeman,  10  R.  L  124. 

106  Mass.  56 ;  United  States  Bank  ▼•  •  Parish  v.  Wheeler,  22  N.  Y.  494. 

Steams,  15  Wend.  814  ^Scheufler  ▼.  Grand  Lodge  A.  O. 

s  Pages  18-5a  17.  W.,  45  Minn.  256. 

^Hungerford   Nat  Bank   ▼.  Van 
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either  directly  or  through  an  agent  designated  as  such  in  an 
obligation  naming  the  corporation,  and  who  retains  the  fruits 
of  his  dealings  with  it,  cannot  set  up  the  defense  of  ultra 
viresy  nor  contest  his  liability  in  respect  to  such  dealings,  on 
the  ground  of  any  defect  of  its  organization."  * 

§  38.  Powers  of  corporations.—  Mr.  Abbott,  in  his  Trial 
Evidence,*  says:  "  The  acceptance  of  new  or  additional  power, 
subsequent  to  the  charter,  may  be  inferred  from  slight  evi- 
dence of  acceptance.*  All  persons  dealing  with  a  corporation 
must  take  notice  of  the  powers  conferred  upon  it  by  its  char- 
ter, and  that  its  agents  cannot  exercise  any  authority  in  ex- 
cess of  such  powers.*  To  charge  a  company  upon  the  act  of 
an  officer  or  agent,  it  must  be  shown  either  that  it  was  ex- 
pressly authorized,  or  that  it  was  performed  with  the  knowl- 
edge and  implied  assent  of  the  corporation  or  its  authorized 
officers,  or  was  subsequently  ratified  by  them.'  Illegality  is 
not  presumed  of  the  action  of  a  corporation.  And  any  formal 
contract  of  a  corporation,  not  expressly  forbidden  or  illegal, 
is  valid  against  the  corporation,  when  there  is  ground  either 
for  an  equitable  estoppel  or  for  holding  that  the  parties  are 
not  in  pari  delicto  in  exceeding  the  limits  of  the  law.*  Acts 
done  by  them  which  presuppose  the  existence  of  other  facts 
to  make  them  legal  are  presumptive  proof  of  such  other 
facts." ' 

§  39.  Contracts  of. —  All  parol  contracts  made  by  the  offi- 
cers or  agents  of  a  corporation  within  the  scope  of  the  legiti- 
mate objects  of  its  institution  are  express  promises  by  the  cor- 
poration.*   To  sustain  an  action  for  goods  sold,  or  the  like,  it 

1  steam  Nav.  Ca  V.  Weed,  17  Barb.  » First  Nat   Bank   v.   Ocean  Nat 

578 :  Vater  v.   Lewis  86  Ind.   288 ;  Bank.  60  N.  Y.  290. 

Palmer  v.  Lawrence,  8  Sandf.  Ch.  *  Dewey  v.  Toledo,  A.  A.  &  N.  M.  R 

161.  Ckx,  91  Mich.  851 ;  BisseH  v.  Michigan 

aPages  18-6a  8.  &  N.  L  R  Ca,  22  N.  Y.  258;  Mead 

8  Railway  Co.  v.  Allerton,  18  Wall  v.  Keeler,  24  Barb.  20;  Cunningham 

238.  ▼.  Massena  Springs  &  F.  C.  R  Ca,  63 

^Fitzhugh  V.  Franco-Texan  Land  Hun,  489,  44  N.  Y.  State  Rep.  728; 

Co.,  81  Tex.  806;  Macon  &  B.  R  Ca  Schurr  v.  New  York  &  B.  a  J.  Co., 

V.  Stamps,  85  Ga.  1,  48  Am.  &  Eng.  45  id.  645  (1892). 

Corp.  Ca&  818;  Bohm  ▼.  Loewer*s  ?  Nelson  v.  Eaton,  26  Barb.  410. 

Cambrinus  Brewery  Ca,  16  Daly,  80;  ^  Hand  v.  Clearfield  ConsoL  Coal 

Loverin  V.  McLaughlin,  161  HL  417.  J  Co.,  143  Pa.  St  408;  Cicotte  v,  St 

Anne's  Church,  60  Mich.  552. 
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is  not  necessary  to  show  a  formal  vote  of  the  directors,  author- 
izing the  employment  or  purchase.  It  is  enough  to  show  that 
the  officer  or  agent  who  made  the  contract  did  so  within  the 
scope  of  his  duty,  or  with  the  knowledge  of  the  directors, 
and  they  received  its  benefit.^  Where  the  contract  is  in  writ- 
ing, the  authority  of  the  agent  to  sign  it  must  be  shown.* 
The  minutes  of  the  corporation  signed  by  the  clerk  are  suffi- 
cient evidence  of  authority,  etc.  Authority  from  a  board  of 
directors  is  presumptively  enough.'  Where  an  instrument  is 
executed  under  the  seal  of  a  corporation,  it  may  ho  put  in 
evidence  without  further  proof,  if  it  has  been  acknowledged 
as  required  for  a  deed  of  lands  to  be  recorded.  And  a  -con- 
tract executed  in  the  name  of  a  corporation  by  its  president 
and  secretary,  sealed  with  its  corporate  seal  affixed  by  the 
proper  officers,  is  presumptively  valid  and  binding  upon  the 
corporation.^  In  other  cases  the  seal  must  be  proved  to  be 
genuine.'  A  corporation  seal,  undisputed,  isprvma/acie  evi- 
dence that  the  act  is  that  of  the  corporation.^ 

§  40»  Torts  of. —  The  evidence  to  charge  a  corporation  with 
a  tort  of  its  agent  or  officer  depends  on  the  general  principles 
of  agency.'  It  must  be  shown  that  he  by  whom  it  was  done 
was  at  the  time  engaged  in  the  business  of  his  office  or  agency, 
and  acting  within  its  scope.®  It  is  no  defense  for  the  corpo- 
ration to  show  that  the  act  was  the  wilful  and  malicious  act 
of  the  agent  or  servant,  if  the  act  was  such  that  had  it  been 
done  without  malice  the  corporation  would  have  been  bound 
by  it.®  False  representations  by  officers  or  agents  of  a  corpo- 
ration, if  brought  home  to  the  corporation  as  its  acts,  may  be 

1  Hamilton  Ckial  Co.  v.  Bemhard,  v.  Gridley,  25  Wend.  469 ;  Chamber- 
61  Hud,  624 ;  40  N.  Y.  State  Rep.  875 ;  lain  v.  Bradley,  101  Mass.  Ida 
Dunn  Y.  Rector  of  St  Andrews,  14  ^  St  John^s  Cliurch  v.  Steinmetz» 
Johns.  118;  Hooker  v.  Eagle  Bank,  18  Pa.  St  27a 

30  N.  Y.  86;   Fister  v.  La  Rue,  15  'Springfield  Engine  &  T.  Ca  v. 

Barb.  82a  Green,  25  m.  App.  106 ;  New  York  & 

2  Argus  Co.  V.  Mayor,  eta,  55  N.  Y.  N.  H.  R  Ca  v.  Schuyler,  34  N.  Y.  80. 
495.  SMessick  v.  Midland  R  Ca,  128 

'Smith  V.  Smith,  117  Mass.  72.  Ind.  81;  Hunter  ▼.  Hudson  River 

*  Jourdan  v.  Long  Island  R  Co.,  Iron  Co.,  20  BarK  507. 

115  N.  Y.  380;  26  N.  Y.  State  Rep.  »  Brewster  v.  Hatch,  122  N.  Y.  849; 

ISa  Weed  v.  Panama  R  Ca,  17  N.  Y. 

»  Kelly  V.  Calhoun,  17  Alb.  L  J.  55 ;  36a 

Hoyt  V.  Thompson,  5  N.  Y.  385 ;  Finch 
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proved  under  an  allegation  of  fraud  committed  by  the  corpo- 
ration, if  the  acts  be  such  as  to  bind  the  company.^  Where 
the  title  to  office  or  agency  is  involved  only  as  incidental  to 
the  right  or  liability  of  the  corporation  growing  out  of  the 
acts  of  the  officer  or  agent,  it  may  be  proved  by  showing  that 
the  person  acted  as  such  and  was  generally  reputed  to  be 
such,  and  that  the  corporation  held  him  out  as  its  officer,  or 
permitted  him  to  assume  the  office,  or  had  ratified  his  acts  as 
such.* 

Mr.  Abbott,  in  his  Trial  Evidence,'  states  the  rule  as  fol- 
lows: "An  agency  is  defined,  not  by  the  authority  which  the 
agent  or  officer  receives  from  his  principal,  but  by  that  which 
the  latter  allows  the  former  habitually  to  assume  and  exer- 
cise.* If  an  official  report,  containing  material  misrepresenta- 
tions of  fact  as  to  its  affairs,  was  presented  to  a  public  and 
general  meeting  of  the  corporators,  and  was  sanctioned  by 
the  meeting  and  subsequently  circulated  by  the  directors  for 
the  benefit  of  the  company,  it  will  bind  them.*  The  admis- 
sions and  declarations  of  officers  and  agents  of  a  corporation 
depend  on  the  same  rules  applicable  to  agents  of  individuals.* 
Notice  to  a  corporation  may  be  proved  by  showing  notice 
either  (1)  to  the  board  of  directors  or  a  previous  board ;  (2)  to 
its  officer  or  agent  who  was  at  the  time  acting  for  the  corpo- 
ration in  the  matter  in  question,  and  within  the  range  of  his 
authority;  or  (3)  to  one  whose  duty  it  was  to  receive  and 
communicate  such  information."^ 

§  41.  Books  and  papers  of. —  Mr.  Abbott,  in  his  Trial  Evi- 
dence,^ states  the  rule  to  be,  that  "  the  books  and  papers  of  a 
corporation  are  evidence  for  and  against  strangers  to  it  in 

iHm  V.  C.  F.  Jewett  Pub.  CJo.,  164  « American  Wire-Nail  Ca  v.  Bay- 

Ma8&  172;  King  v.  Fitcb,  2  Abb.  Ct  less,  13  Ky.   L.  Bep.  176;    Bean  v. 

App.  Dea  50a  American  Loan  &  T.  Co,,  123  N.  Y. 

•-»  Fitzgerald  &  M.  Constr.  Ca  v.  Fitz-  623,  34  N.  Y.  State  Rep.  620. 

gerald,  137  U.  a  98;  Dexter  v.  Long,  ^Gott  v.  Dinsmore,  111  Mass.  51; 

2  Wash.  435,  26  Am.  St.  Rep.  8G7;  McGinness  v.  Adriatic  Mills,  116  id. 

Partridge  v.  Badger,  25  Barb.  178;  117;  Anderson  v.  Rome,  Water  town 

Puaey  v.  N.  J.  R.  Ca,  14  Abb.  Pr.  &  O.  R  Ca,  54  N.  Y.  334 ;  First  Nat 

(N.  S.)  441.  Bank  v.  Ocean  Nat  Bank,  60  id.  278. 

3  Pages  18-d3.  7  North  River  Bank  v.  Aymar,  3 

4  Bridenbecker  v.  Lowell,  32  Barb.  Hill.  262. 
9-18;  Olcutt  V.  Tioga  R  Ca,  27  N.  Y,  « Pages  18-5a 
546. 
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some  cases.    Thus,  w^here  the  record  itself  constitutes  the  act, 
the  fact  to  be  proved,  when  directly  in  issue,  is  the  record ; 
for  example,  the  act  of  organizing  may  be  proved  by  the 
books,  either  in  favor  of  the  corporation  or  creditors  and 
against  members  and«|t rangers.    And  in  general,  a  resolution 
or  other  deliberate  acl^f  a  corporation  may  be  proved  in  its 
own  favor,  or  in  favor  of  a  stranger,  against  any  one  who 
takes  issue  upon  it.^    The  authenticity  of  the  books  may  be 
shown  by  any  witness  who  can  state  of  his  own  knowledge 
that  they  are  the  books  of  the  corporation ;  that  they  have 
been  regularly  kept  by  the  proper  oflBcer ;  that  they  come  from 
the  proper  custody ;  and  that  he  knows  of  his  own  knowledge 
that  the  entries  offered  are  correct  records  of  the  transactions 
they  profess  to  record."  * 

XI.  EXEOUTOBS   AND  ADMINISTBATOBS. 

§42.  Title. — Executors  and  administrators  are  trustees  of 
the  property  in  their  hands,  and  derive  their  powers  from 
letters  granted  by  the  probate  court  of  the  state  in  which  they 
act.'  The  plaintiff  must  come  prepared  to  prove  the  appoint- 
ment of  the  executor  or  administrator,  if  a  party.  The  best 
proof  is  the  original  letters,  testamentary  or  of  administra- 
tion,* or  a  duly  certified  copy.  The  letters  qualify  the  holder 
to  sue  and  be  sued  ;*  and  the  giving  of  the  bond  and  taking  of 
the  oath  is  presumed.'  The  recital,  in  the  letters,  of  the  juris- 
dictional facts  \^  prima  facie  evidence  that  they  existed.' 

§  43.  Acts  and  declarations  of  representatives. —  Some  ad- 
missions and  declarations  of  an  executor  or  administrator  are 
competent  evidence  against  the  estate  if  made  while  he  was 
clothed  with  ofiBcial  authority  in  an  action  by  him.®  But  ad- 
missions of  an  executor  or  administrator  as  to  past  trans- 
actions of  his  testator  or  intestate,  and  not  within  his  personal 

>  1  Greenl.  Ev.,  §  54a  *  Noonan  v.  Bradley,  8  WaJl.  ZU ; 

2 1  Whart.  Ev.,  §  689 ;  1  GreenL  Remick  v.  Butterfield,  81  N.  H.  70. 

Ev.,  §  48a  80 ;  Belden  v.  Meeker,  47  N.  Y.  807. 

•Rich    V.  Sowlea,  64  Vt  408;  Re  ftMaloney  v.  Woodin,  11  Hun,  202. 

Meyers,  181  N.  Y.  409 ;  48  N.  Y.  State  «  North  v.  People,  189  111.  81. 

Rep.  265 ;  Doolittle  v.  Lewis,  7  Johns.  '  Belden   v.  Meeker,  47  N.  Y.  807 ; 

Ch.  45 ;  Allen  v.  Bishop,  25  Wend.  Forley  v.  McConnell,  52  id.  630. 

414 ;  Babcock  v.  Booth,  2  Hill,  181 ;  ^  Meinert  v.  Snow,  2  Idaho  851 ;  1 

Dox  V.  Backenstose,  12  Wend.  542.  Greenl.  Ev.,  §  215. 
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knowledge,  are  not  admissible  as  part  of  the  res  geatm}  Where 
there  are  several  co-representatives,  the  admissions  and  dec- 
larations of  one  are  not  competent  against  the  others.  In 
short,  the  admissions  and  declarations  of  executors  and  ad- 
ministrators are  admissible  against  the  estate  only  when  made 
touching  matters  of  business  then  pending.*  Where  an  exec- 
utor or  administrator  is  a  party,  the  admissions  and  declara- 
tions as  such,  made  by  the  decedent  in  his  life-time,  are  com- 
petent against  the  representatives.* 

i 

Xri.    TREASON,  PEBJUBY,  BTO. 

§43.  Plurality  of  witnesses.— The  quantity  of  legitimate 
evidence  required  for  judicial  decision  is  governed  by  a  rule  of 
a  negative  kind  which  is  peculiar  to  the  common  law,  namely, 
that  in  general  no  particular  number  of  instruments  is  neces- 
sary for  proof  or  disproof;  the  testimony  of  a  single  witness^ 
relevant  for  proof  of  the  issue  in  the  judgment  of  the  judge, 
and  credible  in  that  of  the  jury,  is  a  sufficient  basis  for  decis- 
ion, both  in  civil  and  criminal  cases.*  As  a  corollary  from  this, 
when  there  is  conflicting  evidence  the  jury  must  determine 
the  degree  of  credit  to  be  given  to  each  of  the  witnesses;  for 
the  testimony  of  one  witness  may,  in  many  cases,  be  more 
trustworthy  than  the  opposing  testimony  of  many.*  Add  to 
this  that  the  anomaly  of  acting  on  the  testimony  of  one  perso» 
is  more  apparent  than  real,  for  the  decision  does  not  proceed 
solely  on  the  story  told  by  the  witness,  but  on  the  moral  con- 
viction of  its  truth,  based  on  its  intrinsic  probability  and  his 
manner  of  giving  his  evidence.  And  there  are  few  cases  in 
which  the  decision  rests,  even  on  those  circumstances  alone; 
they  are  usually  corroborated  by  the  presumption  arising  from 
the  absence  of  counter-proof  or  explanation,  and  in  criminal 
cases  by  the  demeanor  of  the  accused  while  on  his  trial.* 

Of  the  exceptions  to  the  general  rule  respecting  the  suffi- 

1  Davis  V.  Gallagher,  124  N.  Y.  487,  Peake's  Ev.  9  (5th  ed.) ;  Co.  Litt  66; 

86  N.  y.  State  Rep.  461.  Foat  C.  L.  233 ;  2  Hawk.  P.  C,  ch.  25,. 

SBloodgood  V.  Bruen,  8  N.  Y.  862.  sea  131,  and  ch.  46,  sec.  2. 

«  Barker  v.  White,  58  N.  Y.  204.  »  Stark.  Ev.  832  (4th  ed.). 

4  8  Black.  Com.    870;    Stark.  Ev.  « Leak  v.  State,  61  Ark.  599. 
827  (4th  ed);  Trials  per  Pais,  868; 
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ciency  of  one  witness,  some  exist  by  the  common  law,  but  by 
far  the  greater  number  have  been  introduced  by  statute. 

Perjury:  The  most  remarkable  and  important  of  these  is  in 
the  case  of  prosecutions  for  perjury.^  If  upon  an  indictment 
for  perjury  the  sole  evidence  against  the  accused  showing  the 
wilful  falsity  of  his  testimony  is  the  oath  of  a  single  witness 
contradicting  the  oath  alleged  to  be  perjured, —  i.  e,^  if  no  facts 
be  proved  which  corroborate  the  witness, —  it  is  the  duty  of 
the  jury  to  acquit.'  We  must  recollect  that  in  early  times  the 
jury  themselves  were  looked  on  as  witnesses,  who  might  con- 
vict of  perjury,  or  indeed  of  any  offense,  on  their  own  knowl- 
edge without  other  testimony.  E.  v.  Muscot'  is  the  leading 
case  on  this  subject.  That  was  an  indictment  for  perjury,  and 
Parke,  C.  J.,  in  summing  up,  is  reported  to  have  said :  *  "  There 
is  this  difference  between  a  prosecution  for  perjury  and  a  bare 
contest  about  property:  that  in  the  latter  case  the  matter 
stands  indifferent,  and  therefore  a  credible  and  probable  wit- 
ness shall  turn  the  scale  in  favor  of  either  party ;  but  in  the 
former,  presumption  is  ever  to  be  made  in  favor  of  innocence, 
and  the  oath  of  the  party  will  have  a  regard  paid  to  it  until 
disproved.  Therefore,  to  convict  a  man  of  perjury,  a  credible 
witness  is  not  enough;  but  it  must  be  a  strong  and  clear  evi- 
dence, and  more  numerous  than  the  evidence  given  for  the  de- 
fendant, for  else  there  is  only  oath  against  oath."  • 

The  rule  requiring  two  witnesses  in  indictments  for  perjury 
applies  only  to  the  proof  of  the  falsity  of  the  matter  sworn  to 
by  the  defendant;  all  preliminary  or  collateral  matters  —  such 
as  the  jurisdiction  and  sitting  of  the  court,  the  fact  of  the  de- 
fendant having  taken  the  oath,  together  with  the  evidence  he 
gave,  etc. —  may  be  proved  in  the  usual  way.*    Our  law  gives 

U  Black.  Com.  858;  2  Ev.  Poth.  8  Cush.  199;  CruseD  v.  State,  10  Ohio 

280;  2  Stark.  Ev.  859  (8d  ed.);  R  v.  St  258;  Hendricks  v.  State,  26  Ind. 

Muscot,  10  Mod.  192 ;  Fanahaw's  Case,  498 ;  State  v.  Raymond,  20  Iowa,  582 ; 

Skin.  827;  R  v.  Broughton,  2  Str,  State  v.  Heed,  57  Ma  252;  State  v. 

1229, 1230;  Walker  v.  State,  107  Ala.  6.  Wood,  17  Iowa,  18;  Dodge  ▼.  State, 

2 1  Greenl.  Ev.,  §  257 ;  United  States  24  N.  J.  L.  455. 

V.  Wood,  14  Pet  430.  441 ;  Woodbeck  » 10  Mod.  192. 

V.  Keller,  6  Cowan,  118 ;  SUte  v.  Mol-  <  Id.  194. 

Her,  1  Dev.  263;  State  v.  Hay  ward,  1  » State  v.  Matlock,  48  La.  Ann.  66a 

Nott  &  McG  546 ;  Laughran  v.  Kelly,  •TayL  Ev.,  g  880;  2  Rusa  Cr.  654. 
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witnesses  the  privilege  of  refusing  to  answer  questions  which 
tend  to  criminate  or  to  expose  them  to  penalty  or  forfeiture ; 
it  allows  no  action  to  be  brought  against  a  witness  for  words 
written  or  spoken  in  the  course  of  his  evidence;^  and  it  throws 
every  fence  around  a  person  accused  of  perjury.  Besides, 
great  precision  is  required  in  the  indictment;  the  strictest 
proof  is  exacted  of  what  the  accused  swore;  and  lastly,  the 
testimony  of  at  least  two  witnesses  must  be  forthcoming  to 
prove  its  falsity.' 

It  is  not  easy  to  define  the  precise  amount  of  evidence  re- 
quired from  each  of  the  witnesses  or  proofs  in  such  cases. 
Some  modern  authorities  express  themselves  as  though  it 
would  be  suflBcient  if  one  witness  were  to  negative  directlv 
the  matter  sworn  to  by  the  defendant,  and  some  material  cir- 
cumstances were  proved  by  another  witness  in  confirmation 
or  corroboration  of  his  testimony.'  So  that,  according  to  this 
view,  it  would  only  be  necessary  to  corroborate  the  testimony 
of  the  direct  witness  in  the  same  manner  as  judges  are  in  the 
habit  of  requiring  the  testimony  of  an  accomplice  to  be  cor- 
roborated, or  as  the  testimony  of  a  woman  must  be  corrobo- 
rated who  seeks  to  fix  a  man  with  the  maintenance  of  a  bastard 
child,  or  for  damages  for  a  breach  of  promise  of  marriage.* 
It  the  false  swearing  be  that  two  persons  were  together  at  a 
certain  time,  and  the  assignment  of  perjury  be  that  they  were 
not  together  at  that  time,  evidence  by  one  witness  that  at  the 
time  named  one  was  at  Chicago,  and  by  another  witness  that 
the  other  was  at  New  York,  would  be  suflicient  proof  of  the 
assignment  of  perjury.  In  R.  v.  Mayhew,*^  where  the  defend- 
ant, an  attorney,  was  indicted  for  perjury  in  an  aflBdavit  made 
by  him  in  opposition  to  a  motion  to  refer  his  bill  of  costs  for 
taxation,  one  witness  was  called  to  prove  the  perjury,  and  in 
lieu  of  a  second  it  was  proposed  to  put  in  the  defendant's  bill 
of  costs  which  he  had  delivered.     On  this  being  objected  to, 

1  Dawkins  v.  Lord  Rokeby,  L  R  8  3 1  Greenl.  Ev.,  §  257  (7th  ed.) ;  TayL 
Q.  B.  255 ;  Henderson  v.  Broomhead,  Ev.,  §  876  (4th  ed.) ;  R  vi  Gardiner,  8 
4  H.  &  N.  569 ;  Revis  v.  Smith,  18  C.  C.  &  P.  739 ;  R  v.  Yates,  C.  &  M.  159. 
B.  126 ;  Collins  v.  Cave,  4  H.  &  N.  235 ;  *  Van  Houten  v.  Morse,  26  I*  R  A. 
affirmed  on  error,  6  id.  131.  430,  162  Mass.  414. 

2  United  States  v.  Wood,  70  Fed.  »  2  G  &  R  815^ 
Rep.  485. 
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Lord  Denman,  C.  J.,  said:  '^I  have  qnite  made  up  my  miud 
that  the  bill  delivered  by  the  defendant  is  sufficient  evidence ; 
or  that  even  a  letter  written  by  the  defendant,  contradicting 
his  statement  on  oath,  would  be  sufficient  to  make  it  unneces- 
sary to  have  a  second  witness." 

"  Where  an  instrument  requiring  attestation  is  subscribed  by 
several  witnesses  it  is  only  necessary  to  call  one  of  them,  ex- 
cepting in  the  case  of  wills  relating  to  real  estate ;  with  respect 
to  which  it  has  for  many  years  been  the  practice  of  the  courts 
of  equity,  and  is  now  the  practice  of  all  the  courts,  to  require 
that  all  the  witnesses  who  are  within  the  state  and  capable  of 
being  called  should  be  examined.  It  used  to  be  said  that  all 
the  subscribing  witnesses  must  be  called  in  order  to  satisfy 
the  conscience  of  the  chancellor."  ^ 

Tretuoy^:  Article  III,  section  3,  of  the  constitution  of  the 
United  States,  provides,  "  No  person  shall  be  convicted  of  trea- 
son unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act  or  on  confession  in  open  court;"*  and  by  the  rules  of  the 
common  law  no  person  can  be  tried  for  treason  or  for  mis- 
prision of  treason  but  by  and  upon  the  oaths  and  testimony  of 
two  lawful  witnesses,  either  both  of  them  to  the  same  overt 
act,  or  one  of  them  to  one  and  the  other  of  them  to  another 
overt  act  of  the  same  treason,  unless  the  party  tried  confess 
the  same  or  stand  mute  or  refuse  to  plead. 

The  rule  requiring  two  witnesses  in  treason  only  applies  to 
the  proof  of  the  overt  acts  of  treason  charged  in  the  indict- 
ment ;  any  collateral  matters  may  be  proved  as  at  common 
law,'  such  as  that  the  accused  is  a  subject  of  the  government.^ 

Breach  of  promise  of  fn-arriage:  By  the  statutes  which  made 
the  parties  to  actions  for  breach  of  promise  of  marriage  com- 
petent to  give  evidence  therein,  no  plaintiff  in  such  action  may 
recover  a  verdict  unless  his  or  her  testimony  shall  be  corrobo- 
rated by  some  other  niaterial  evidence. 

iTayL  Ev.,  §  1854  (7th  ed).  *TayL  Ev.,  §  872  (4fch  ed.);  f  ost 

s  1  GreenL  £v.,  §g  235, 255 ;  8  QreenL  C  L.  240-242 ;  1  £ast»  P.  Q  ISa 

Ev..  §g  246,  248 ;  2  Whart  Crim.  Law,  *  FoBt  G  L.  240 ;  R  ▼.  Vaughan,  13 

§  1808 ;  2  Story,  Const,  §  1796 ;  Fries'  How.  St  Tr.  535 ;  Sansoom  v.  State, 

Case,   Wharton's    St    Tr.    482,  585;  08  Wi&  27a 

United  States  v.  Hanway,  2  Wall  Jr. 

139 ;  Fitch  v.  Com.,  92  Va.  824. 
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Xin.    ACTIONS  TO  CHARGE  NEXT  OF  KIN  WITH  ANCESTOB^S  DEBT. 

In  an  action  against  heirs  or  next  of  kin  in  New  York,  on  a 
debt  of  the  ancestor,  the  plaintiff  must  make  a  case  within 
the  statute  which  creates  the  right  of  action.*  He  must  show 
that  letters  have  been  duly  granted;*  that  three  years  have 
elapsed  since  the  granting  of  the  letters ; '  that  defendant  in- 
herited real  property  by  descent,  or  acquired  real  or  personal 
property  under  the  decedent's  will  or  the  statute  of  distribu- 
tion, and  that  the  decedent  left  no  personal  property  within 
the  state  suflScient  to  pay  the  debt,  or  that  the  debt  could  not 
be  collected  by  due  proceedings  from  the  personal  represent- 
atives of  the  decedent,  nor  from  the  next  of  kin  or  lega- 
tees.* The  return  of  an  execution  unsatisfied  against  the 
executor  or  administrator  is  not  sufficient  proof  of  want  of 
assets,  nor  does  a  judgment  against  the  executor  or  adminis- 
trator prove  the  existence  of  the  claim  or  demand;'  nor  does 
lapse  of  time  since  administration  granted  create  any  pre- 
sumption as  to  the  statutory  conditions.*  The  plaintiff  should 
allege  and  prove  that  an  accounting  by  the  executor  or  ad- 
ministrator has  been  had.  A  judgment  or  verdict  for  or 
against  an  executor  or  administrator  is  never  conclusive 
against  the  heirs  or  devisees.'  It  is  not  even  competent  evi- 
dence of  the  debt  or  other  facts  established  thereby.®  A 
judgment  or  verdict  for  or  against  the  heirs  does  not  bind  the 
devisees.* 

Xiv.  ADVANCBBCENTS. 

Parol  evidence  is  admissible  upon  the  distribution  of  the 
estate  of  a  father  to  explain  the  surrounding  circumstances 
of  the  conveyance  by  him  to  some  of  his  children  in  his  life- 
time, and  show  that  it  was  intended  as  an  advancement.** 
Where  the  division  of  the  entire  estate  is  subjected  to  the 

» Mackay  v.  Riley,   135   HI.  586 ;  Kent  v.  Kent,  62  N.  Y.  660 ;  Rock- 

Messereaux  v.  Ryerss,  8  N.  Y.  261.  well  v.  Geary,  4  Hun,  611. 

«  Selover  v.  Coe,  63  N.  Y.  44a  ^  Vernon  v.  Valk,  2  Hill  Ch.  257 ; 

» Roe  V.  Swezey,  10  Barb.  251.  Dale  v.  Rosevelt»  1  Paige,  86. 

♦Stuart  V.  Kissam,  11  Barb.  282.  «  Kent  v.  Kent,  62  N.  Y.  660. 

•Stuart  V.  Kissam,  11  Barb.  282;        »  Co  wart  v.  Willianis,  84  Qa.  167. 
Sharp  V.  Freeman,  45  N.  Y.  802.  w  McCIanahan  v.  McClanahan,  36 

«  Armstrong  v.  Wing,  10  Hun,  520 ;  W.  Va.  34 
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statute  of  descent  and  distribution,  a  presumption  arises  that 
a  substantial  provision,  beyond  expenditures,  for  maintenance 
or  education,  and  not  characterized  as  a  mere  gift  nor  as 
creating  a  debt  on  the  part  of  the  child,  was  intended  as  an 
earnest  of  the  inheritance,  and  to  be  deducted  from  the  re- 
cipient's share  of  the  estate  on  the  parent's  death.^    The  ques- 
tion in  all  cases  is  one  of  intent.'^    A  aeed  from  a  parent  to  a 
child,  expressed  to  be  in  consideration  of  "  love  and  affection," 
or  the  like,  raises  a  presumption  of  advancement.'    Where  a 
docedent  purchased  property  and  had  it  conveyed  to  a  child, 
who  claims  a  share  in  his  estate,  the  law  presumes  an  advance- 
ment.*   The  fact  and  the  character  of  an  advancement,  even 
of  real  property,  may  be  established  by  parol.*    An  account 
kept  by  the  donor,  in  which  he  charges  the  sum  in  a  manner 
indicating  his  intent  that  it  is  to  take  effect  as  an  advance- 
ment, may  be  sufficient  without  evidence  that  the  donee  knew 
of  the  charge.*    The  declarations  of  the  donor  made  at  the 
time  of  the  transaction  are  admissible  as  part  of  the  res  gentm;  ^ 
and  the  declarations  of  the  donor,  made  before  the  transac- 
tion, are  competent  on  the  question  of  his  intent.®    But  for 
the  purpose  of  showing  either  that  the  transaction  was  an 
advancement,  or  that  it  was  a  debt,  his  declarations,  made 
after  he  had  parted  with  all  power  of  revocation,  arc  not  com- 
petent against  those  who  claim  it  as  a  gift ;  and  for  the  pur- 
pose of  showing  that  it  was  a  debt,  they  are  not  competent 
against  those  who  claim  it  either  as  a  gift  or  as  an  advance- 
ment; for  in  either  case  they  are  declarations  in  his  own 
favor.* 

^McClanahan  v.  McClanahan,  86  &  Parker  ▼.  McCluer,  8  AbK  Ct 

W.  Va.  34 ;  Parks  v.  Parks,  19  Md.  App.  Dec.  454 ;  Brown  v.  Brown,  16 

833 ;  Law  v.  Smith,  2  R  L  244.  Vt  197. 

*  Reynolds  v.  Reynolds,  18  Ky.  L.  *  Lawrence  v.   Lindsay,  68  N.  Y. 

Itep.  793;  AUeman  v.   Manning,  44  108;  Bing.  on  Desc.  382. 

Mo.   Appt  4;  Weaver's  Appeal,    63  ^Wilson  v.  Beauchamp,  50  Miss. 

Pa.  St   309 ;    Bing.    on  Desc.  347 ;  24 ;  Fellows  v.  Little.  46  N.  H.  37 ; 

Oiler  V.  Bonebrake,  65  Pa.  St  33a  Woolery  v.  Woolery,  29  Ind.  254. 

»  Barbee  v.  Barbee,  109  N.  C.  299 ;  8  Powell  v.  Olds,  9  Ala.  861. 

Adams  v.  Adams,  22  Vt  50.  »  McNeil  v.  Hammond,  87  Ga.  618; 

<  2  Story's  Eq.,  §  1204 ;  Murphy  v.  Peck  v.  Peck,  27  L  T.  (N.  S.)  670 ;  San- 
Nathans,  46  Pa.  St  508;  Proslus  v.  ford  y.  Sanford,  5  Lans.  48& 
Mclntyre,  5  Barb.  424. 
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XV.    WILL8. 

§  45.  Extrinsic  evidence  affecting. —  (1)  Wills  are  to  be 
BO  construed  by  transposing,  rejecting  or  supplying  words 
that  the  intention  of  the  testator  may  be  expressed  and  car- 
ried out  and  unjust  results  avoided.^  But  parol  evidence 
cannot  be  admitted  to  supply  or  contradict,  enlarge  or  vary 
the  words  of  a  will,  nor  to  explain  the  intention  of  the  testa- 
tor, except  in  two  cases:  (1)  Where  there  is  a  latent  ambigu- 
ity dehors  the  will  as  to  the  person  or  subject  meant  to  be 
described,  and  (2)  to  rebut  a  resulting  trust.^  But  what  is 
said  at  the  time  of  the  execution  and  attestation  is  admissible 
as  part  of  the  res  gestm^  though  not  to  contradict  the  will.' 
And  it  seems  that  extrinsic  evidence  is  admitted  to  aid  in 
reading,  testing,  applying  and  executing  the  testamentary 
declarations  of  intention.*  It  is  never  allowable  to  establish 
the  testamentary  intention  the  testator  has  expressed,  but 
simply  to  throw  light  upon  the  words  of  the  will  to  show 
what  he  meant  to  do.*  i 

(2)  The  intention  or  understanding  of  the  parties  must  be 
determined  from  the  language  of  the  instrument  viewed  in 
the  light  of  the  existing  circumstances,^  and  declarations  of 
the  testator  as  to  his  wishes  and  intention  are  inadmissible. 
Circumstances  existing  at  the  time  of  the  execution  of  a  will 
may  be  given  in  evidence  to  determine  the  intention  of  the 
testator,  but  not  those  occurring  subsequently.^ 

(3)  The  rules  for  the  admission  and  exclusion  of  parol  evi- 
dence in  regard  to  wills  are  essentially  the  same  which  prevail 
in  regard  to  contracts  generally.*  Whatever  is  necessary  to 
possess  the  court  with  an  understanding  of  the  language  or 
characters  in  which  the  will  is  written  may  be  supplied  by 
extrinsic  evidence.*    The  principle  is  the  same,  whether  the 

»Hotaling  v.  Marsh,  132  N.  Y.  29,  ^Denfeld  v.  Smith,  156  Mass.  265. 

43  N.  Y.  State  Rep.  544.  7  Morris  v.  Sickley,  133  N.  Y.  456, 

«  Rivers  v.  Rivers,  38  a  C.  302.  45  N.  Y.  State  Rep.  735. 

» Sire  V.  Runibold,  89  N.  Y.  State  « Lane  v.  Union  Nat  Bank,  3  Ind. 

Rep.  85 ;  Johnson  v.  Patterson,  86  Ga.  App.  299 ;  1  GreenL  Ev.,  §  287 ;  Redf. 

725.  on  Wills,  496. 

<  Foster  v.  Dickerson,  64  Vt  233;  ^Petrie  v.    Phoenix   Ins.   Co.,   133 

Mann  v.  Mann,  1  Johns.  Ch.  231.  N.  Y.  137,  43  N.  Y.  State  Rep.  478. 

*Paton  V.  Ormerod  (1893),  Probate 
Division,  247. 
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difficulty  in  reading  tbe  will  arises  from  the  fact  that  it  was 
written  in  a  foreign  language  or  a  peculiar  dialect,  or  from 
tbe  fact  that  the  testator  habitually  used  words  of  the  com- 
mon language  in  a  peculiar  way,  or  used  characters  and  hiero- 
glyphics instead  of  the  common  notation  of  the  language.^ 
Evidence  is  allowed  to  show  what  his  habitual  speech  and 
notation  were,  leaving  the  court,  in  the  light  of  the  fact,  to 
read  the  will  and  ascertain  what  was  his  intention. 

(4)  If  the  will  contains  language  which  has  a  provincial  or 
local  meaning,  persons  acquainted  with  the  meaning  of  the 
words  may  be  received  as  witnesses  to  translate  or  define 
them.'  If  he  was  accustomed  to  designate  a  person  by  a 
short  name,  such  as  a  surname  alone,  or  the  baptismal  name 
alone,  or  a  pet  name,  or  habitually  to  misname  the  person 
through  confusing  several  names,  or  to  use  abbreviations  or  a 
cipher,  they  may  be  explained  by  evidence  of  his  usage.'  But 
parol  evidence  is  not  admissible  to  show  who  were  intended 
by  a  testator  to  be  beneficiaries  in  a  will,  the  will  being  silent 
on  that  point.*  And  extrinsic  evidence  of  what  testator  in- 
tended by  using  initials  or  ciphers  in  a  bequest,  as  distinguished 
from  evidence  of  what  it  was  his  common  habit  of  speech  or 
writing  to  use  them  for,  is  not  admissible.* 

(5)  Unattested  alterations  in  a  will  are  not,  as  in  case  of 
other  instruments,  presumed  to  have  been  made  before  execu- 
tion.* The  time  when  the  alterations  were  made  may  be 
shown  by  the  declarations  of  the  testator.  This  may  also  be 
done  by  the  testimony  of  an  eye-witness. 

(6)  An  error  of  date  may  be  corrected  by  means  of  extrin- 
sic evidence. 

(7)  It  is  competent  to  show  that  a  particular  part  of  it  was 
not  the  testator's  will ;  as,  for  instance,  that  a  clause  was  in- 
terlined by  another  hand  without  authority,  or  that  a  partic- 
ular part  was  inserted  through  undue  influence,  or  that  a 
sheet  was  not  in  the  will  at  the  time  of  its  execution.' 

1  Berry  v.  Kawalsky,  95  Cal.  134,  *  Heidenheimer  v.  Bauman,  84  Tex. 
28  Am.  St.  Rep.  54a  174,  31  Am.  St  Rep.  29. 

2  Bassett  v.  Martin,  83  Tex.  110.  *  Clayton  v.  Nugent,  13  Mees.  &  W. 

3  Brown  v.  Stark,  47  Mo.  App.  370 ;  200-207. 

Redf,    on    Wills,    630 ;     Ryerse    v.        « 1  Redf.  on  Wills,  311 

Wheeler,    22  Wend.    152 ;   Veell  v.        '  Charles  v.  Huber,  78  Pa.  St  448 ; 

Charmer,  23  Beav.  195.  Florey  v.  Florey,  24  Ala.  241. 
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(8)  Whenever  extrinsic  evidence  is  admitted  to  negative 
the  genuineness  of  the  testamentary  act,  it  is  also  admissible 
to  affirm  it,  and  for  that  parpose  the  testator's  declarations 
of  intention  mav  be  received.^  Evidence  is  admissible  of  the 
testator^s  situation  at  the  time  of  making  the  will,  the  num- 
ber of  bis  family,  the  different  kinds  of  property  which  he 
had,  etc'  It  is  not  essential  that  a  legatee  or  devisee  be 
named ;  a  reference  by  which  he  may  be  ascertained  when 
the  time  comes  is  enough,  and  then  extrinsic  evidence  is  com- 
petent to  identify  him.^  But  it  is  different  when  the  will  is 
entirely  silent  on  that  question,^  and  evidence  to  show  that 
the  intention  of  the  testator  is  different  from  that  plainly  ex- 
pressed in  his  will  is  inadmissible.^  So  extrinsic  evidence  which 
goes  beyond  the  purpose  of  aiding  in  the  interpretation  is  in- 
admissible.^ 

(9)  Prima  facie  the  word  "children"  means  legitimate 
children.''  Under  a  bequest  to  testator's  "children,"  "neph- 
ews," etc.,  none  but  the  testator's  own  legitimate  children  or 
nephews  can  take.  But  extrinsic-  evidence  is  admissible  to 
show  that  there  are  none  such,  and  that  he  was  never  married, 
but  left  illegitimate  offspring,  and  that  he  recognized  them  as 
his  children ;  or  that  the  only  nephews  and  nieces  in  the  family 
were  those  of  testator's  wife.® 

(10)  It  is  not  necessary  that  a  corporation  be  designated  by 
its  legal  corporate  name.  It  may  be  designated  by  the  name 
by  which  it  is  usually  or  popularly  called  or  known,  or  by  a 
name  by  which  it  was  known  and  called  by  the  testator,  or  by 
any  name  or  description  by  which  it  can  be  distinguished 
from  every  other  corporation.*  The  circumstances  to  identify 
it  as  the  body  intended  may  be  shown  by  parol.^* 

1  Re  Kelemen's  Will,  126  N.  Y.  73,  *  Heidenbeimer  t.  Bauman,  84  Tex. 
36  N.  Y.  State  Rep.  890.  174,  81  Am.  St  Rep.  2a 

2  Shutters  t.  Johnson,  88  Barb.  80;  »  Bradhurst  ▼.  Field,  185  N.  Y.  564. 
Terpening  v.  Skinner,  30  id,  873;  Doe  •Landers  v.  Cooper,  115  N.  Y.  279. 
V.  Provostk  4  Johna  61.  '  Cromer  v.  Pickney,  3  Barb.  Ch. 

s  Weed  t.  London  &  L  F.  In&  Ca,  466. 

116  N.  Y.  106;  Faulkner  t.  National  sQay  v.  Field,  138  U.  S.  464. 

Sailors'  Home,  155  Masa  458 ;  Holmes  ^  Smith  v.  KimbaU,  62  N.  H.  606. 

▼.  Mead,  52  N.  Y.  332;   1  Redf.  on  "  Lefevre  v.  Lefevre,  59  N.  Y.  484. 
Wills,  613 ;  Webber  v.  Corbett,  L.  R. 
16  Eq.  515. 
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ril)  When  it  is  shown  that  there  is  no  person  in  existence 
who  folly  corresponds  with  the  description  in  the  will  to  in> 
dicate  the  donee,  extrinsic  evidence  is  admissible  to  ascertain 
to  whom  the  designation  points;^  and  proof  may  be  given  of 
the  circumstances  and  habits  of  the  testator,  and  the  state  of 
his  family  at  the  time  he  made  the  will,  in  order  to  ascertain 
the  bearing  and  application  of  the  language  which  he  has  used, 
and  whether  there  exists  any  person  to  whom  the  whole  de- 
scription given  in  the  will  can  be  with  sufficient  certainty 
applied.*    Thus,  extrinsic  evidence  is  admissible  for  the  pur- 
pose of  arriving  at  the  real  intent  of  the  testator  by  identify- 
ing the  person  or  thing  described,  and  to  remove  an  ambigaity 
in  the  description;'  and  for  that  purpose  evidence  is  compe- 
tent that  the  testator  was  accustomed  to  call  a  person  by  the 
name  used  in  his  will,  which  is  not  the  true  name,  or  even  by 
a  name  which  the  scrivener  mistook  by  similarity  of  sound  for 
that  written  in  the  will,  and  to  which  no  other  person  answers.* 

(12)  Where  a  designation  otherwise  correct  contains  words 
which  are  false  or  inapplicable  to  the  claimant,  the  false  or 
inapplicable  part  may  be  rejected,  if  enough  remains,  in  the 
light  of  competent  extrinsic  evidence,  to  identify  the  donee. 
The  name  may  be  rejected  as  false,  leaving  the  description  to 
control.'  ' 

Mr.  Abbott,  in  his  Trial  Evidence,'  states  the  rule  to  be  this : 

(13)  "Where  there  are  two  claimants  of  the  same  gift,  if  \ 
one  alone  precisely  answers  the  whole  designation  of  the 

will,  extrinsic  evidence  that  the  other  was  intended  is  incom- 
petent.^ If  both  precisely  answer  the  whole  designation  and  ^ 
indications  of  the  will,  a  latent  ambiguity  or  *  equivocation '  is 
presented  and  may  be  helped  out  by  extrinsic  evidence.  So 
if  neither  precisely  answers  the  designation  and  indications 
in  the  will.  This  happens  not  only  where  there  is  a  legal 
name  which  fits  both,  but  where  there  is  a  description  only, 

>  Smith  V.  Kimball.  62  N.  H.  606 ;  <  2  Phillips'  Ev.  729. 

Gh?neral  Assembly  Presby.  Church  v.  »  ConaUy  v.  Pardon,  1  Paige,  291 ; 

Guthrie  (Va.X  6  L.  R  A.  321.  Wagner's    Appeal,  43  Pa.  St   102; 

«  Morris  v.  Sickle}-.  133  N.  Y.  456;  Price  ▼.  Paige,  4  Ves.  679. 

Hornebeck  v.   American  Bible  So-  <»  Pages  120-1 5a 

oiety,  2  Sandf.  Ch.  133 ;  Howard  v.  7  Smith  v.  Smith,  1  Ed w.  Ch.  191 : 

American  Peace  Society,  49  Me.  297.  Ayers  u  Weed,  16  Conn.  291.                                    ^ 

»  Sturgia  v.  Work.  122  Ind.  134 


BURDEN    OF    PROOF.  393 

or  a  name  used  in  common  parlance,  or  a  name  which  fits  one 
claimant  only,  coupled  with  a  description  which  fits  the  other 
only,  or  a  designation  which,  without  rejection  of  some  terms, 
is  false  in  application.^ 

(14)  "  To  identify  the  person  or  society  which  the  designa- 
tion in  the  will  intends,  the  extrinsic  evidence  includes  such 
facts  as  the  testator's  knowledge  or  ignorance  of  the  donee  in 
question,  the  fact  that  he  conversed  about  it  before  making 
his  will,'  and  the  fact  that  he  expressed  a  strong  interest  in  it 
in  conversation  or  in  letters.* 

(15)  "Where  the  subject  of  the  bequest  is  indicated  in  the 
will  by  words'which  do  not  have  a  fixed  legal  meaning,  and 
especially  words  which  refer  to  extrinsic  circumstances — for 
example,  'a  devise  of,'  *the  home  and  garden  I  now  live  in,' 
'  all  my  back  lands,' —  the  meaning  is  to  be  ascertained  by 
evidence  explaining  what  were  the  extrinsic  circumstances  at 
the  time  referred  to  in  the  will.*  For  that  purpose  evidence 
is  admissible  of  the  declarations  of  the  testator  before  and 
after  making  the  will  showing  his  habit  in  the  use  of  such 
expression,  and  what  property  he  was  accustomed  to  designate 
in  this  way.* 

(16)  "Where  the  identity  of  the  thing  applies  equally  in  all 
its  parts  to  more  than  one  subject, —  as  where  a  testator  de- 
vises his  manor  of  T.,  and  it  appears  that  he  has  two  such, 
one  of  north  T.  and  one  of  south  T., —  extrinsic  evidence  must 
determine  which  passes;  and  for  this  purpose  the  testator's 
declarations  of  intention  may  be  proved.'  But  where  the 
words  of  the  will  are  not  ambiguous  and  no  latent  ambiguity 
or  *  equivocation'  is  produced  by  extrinsic  evidence,  it  is  not 
competent  to  adduce  evidence  of  the  declarations  of  the  tes- 
tator or  his  instructions  to  the  draftsman,  for  the  purpose  of 
showing  that  a  different  estate  or  interest  from  that  indicated 
was  intended.^ 

1 1  Redf.  on  Wills,  627,  n. ;  Ayers  Stanford   ▼.    Lyons,    18  Am,    Rep. 

V.  Weed,   16  Conn.  300;  Button  v.  736. 

American  Tract  See.,  23  Vt  350.  «  Fitzpatrick  v.  Fitzpatrick,  14  Am. 

>  Howard  v.  American  Peace  Soc.,  Rep.  588 ;  1  Redf.  on  Wills,  650  and 

49  Me.  298.  584. 

»  Brewster  v.  McCall,  15  Conn.  294.  ^  Charter  v.  Otis,  41    Barb.    625 ; 

*  Bradish  v.  Yocum,  130  111.  386.  Hill  ▼.  Felton,  15  Ahl  Rep.  643 ;  47 

»  Ryerss  v.  Wheeler,  22  Wend.  148 ;  Ga.  455 ;  Ordway  v.  Dow,  55  N.  H.  11. 
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(17)  "  Where  it  appears  that  one  to  whom  a  legacy,  ex- 
pressed in  terms  appropriate  to  a  pure  gift,  was  a  creditor  of 
the  testator,  the  court  will  not  presume  that  the  bequest  was 
intended  to  satisfy  the  debt,  if  by  reason  of  the  amount  or 
the  time  of  payment  the  bequest  would  not  be  as  beneficial 
as  ordinary  payment  by  the  estate;  and  in  such  case  extrinsic 
evidence  that  the  testator  only  intended  to  satisfy  the  debt  is 
not  competent.^  But  where  the  bequest  and  the  debt  are 
such  that  an  equitable  presumption  arises  that  the  bequest 
was  intended  in  satisfaction,  then  extrinsic  evidence,  even  by 
the  declarations  of  the  testator,  is  admissible  to  rebut  the 
presumption.  Where  the  same  sum  is  given  twice  in  the 
same  will  to  the  same  legatee,  the  law  presumes  that  the  lat- 
ter sum  is  a  mere  repetition ;  but  extrinsic  proof  is  competent 
for  the  purpose  of  rebutting  the  presumption.' 

(18)  "Where  the  language  of  the  will  is  doubtful  as  to 
whether  or  not  legacies  are  charged  on  real  property,  ex- 
trinsic evidence  of  the  situation  of  testator  and  his  property, 
and  the  surrounding  circumstances,  is  competent  to  aid  in 
determining  the  question."' 

XVI.     ADEMPTION  AND   LAPSING. 

A  legacy  lapses  when  the  devisee  dies  before  the  testator 
and  there  is  no  other  person  authorized  to  take  under  the 
will;*  and  where  a  parent  bequeathes  property  to  a  child  or 
grandchild,  and  afterwards,  in  his  life-time,  sells  it,  or  if  a 
father  makes  a  provision  for  a  child  by  his  will,  and  after- 
wards gives  to  such  child,  if  a  daughter,  a  portion  in  mar- 
riage, or,  if  a  son,  a  sum  of  money  to  establish  him  in  busi- 
ness, provided  such  portion  or  sum  be  equal  to  or  greater 
than  the  legacy,  it  will,  in  general,  be  deemed  a  satisfaction 
or  ademption  of  the  legacy.^  But  this  presumption  may  be 
overcome  by  evidence  that  such  was  not  the  intention.  This 
is  allowed,  not  to  vary  the  terms  of  the  will,  but  to  establish, 
on  behalf  of  the  claimant,  the  acts  and  interests  of  the  tes- 

1  Phillip  V.  McCombs,  53  N.  Y.  494 ;  »  Dey  v.  Dey,  19  N.  J.  Eq.  187. 

Fort  V.  Gooding,  9  Barb.  371.  *  Shadden  t.  Hambree,  17  Oreg.  14. 

3  De  V^itt  T.  Yates,  10  Johos.  156 ;  »  Hine  t.  Uine,  89  Barb.  507 ;  Lang- 
Why  te  V.  Whyte,  7  Moak'eEng.  Rep,  don  v.  Astor,  16  N.  Y.  9;  Paine  ▼. 
672.  Parsons,  14  Pick.  d2a 
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tator.  For  this  purpose  the  declarations  of  the  testator  are 
competent,  both  when  made  at  the  time  of  the  transaction 
and  when  made  before  or  after  it*  The  bequest  of  a  certain 
bond  by  a  testator  to  his  wife  is  a  specific  and  not  a  pecun- 
iary or  demonstrative  legacy;  and  its  payment  to  the  tes- 
tator before  his  death  operates  as  an  ademption  or  revocation 
of  the  legacy.^ 

XVII.    CITIZENSHIP    AND    ALIENAGE. 

§  46.  In  general. — Proof  of  the  admission  of  a  territory 
into  the  Union  is  sufficient  proof  that  a  citizen  of  what  had 
been  the  territory  was  a  citizen  of  the  United  States  and  the 
state;'  and  a  record  of  the  order  of  a  competent  court  ad- 
mitting an  alien  to  become  a  citizen,  a  certified  copy  of  such 
order  or  proof  of  birth  from  a  father  who  is  a  citizen  of  the 
United  States,  or  birth  in  this  country  since  1882,  is  sufficient 
proof  of  citizenship.^  And  where  no  record  of  naturalization 
can  be  proved,  evidence  that  a  person  having  the  requisite 
qualifications  to  become  a  citizen  did  in  fact  vote  and  hold 
office  is  sufficient.^  So  alienage  may  be  proved  by  proving 
birth  in  a  foreign  country  from  a  father  not  a  citizen  of  this 
country.  As  to  domicile,  a  person  may  belong  to  several 
places.  The  domicile  of  a  person  suiju^^  is  proved  by  show- 
ing a  residence  at  a  particular  place  accompanied  with  evi- 
dence of  an  intention  to  remain  there  for  a  time  not  limited.* 
A  wife's  domicile  is  proved  by  proving  that  of  her  husband 
if  8ui  juris?  The  domicile  of  a  legitimate  minor  is  proved  by 
proving  the  domicile  of  the  father  while  he  was  living;  after 
his  death,  that  of  the  mother ;  ^  but  it  does  not  follow  any 
change  in  her  domicile  after  remarriage.'  The  domicile  of  an 
illegitimate  minor  is  proved  by  proving  the  domicile  for  the 
time  being  of  its  mother.*'    In  case  of  soldiers,  sailors,  students 

1  Miner  v.  Atherton,  86  Pa.  St  628 ;  Fed.  Rep.  878 ;  MitcbeU  v.  United 

Langdon  y.  ABtor.  16  N.  Y.  a  States,  21  Wall  86a 

'  Humphrey  v.  Robinaon,  62  Hun,  7  Whart  on  Conf.  of  Laws,  §  44 

200 ;  28  N.  Y.  State  Repi  88.  >  De  Jarnett  t.  Harper,  46  Ma  App. 

'  Boyd  ▼.  Nebraska,  148  U.  S.  186.  415. 

<  Young  V.  Peck,  21  Wend.  880;  »Lud]am  v.  Ludlam,  26  N.  Y.  866; 

Ludlam  y.  Ludlam,  26  N.  Y.  86a  Kennedy  y.  Ryall,  67  id.  886. 

*  Boyd  y.  Nebraska,  143  U.  S  186.  i^  Whart  on  Ck)nf.  of  Laws,  §  87. 

*  United  States  y.  Chong  Sam,  47 
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and  persons  under  restraint,  the  residence  of  his  wife  at  the 
places  where  he  established  her,  or,  if  single,  the  place  where 
he  most  usually  resorted  for  board  in  the  intervals  of  his  re- 
turn, \&  priina  facie  evidence  of  his  domicile.^  In  some  cases 
residence  is  equivalent  to  the  place  of  domicile.*  But  a  man 
may  be  a  resident  in  one  place  and  a  commorant  in  another 
at  the  same  time.'  Domicile  once  shown  is  presumed  to  con- 
tinue until  a  new  domicile  is  shown  to  be  acquired.  Merely 
abandoning  the  old  abode,  though  without  intent  to  return, 
does  not  divest  the  domicile.*  To  constitute  the  new  domicile 
two  things  are  necessary:  (1)  Residence  in  the  new  locality, 
and  (2)  the  intention  to  remain  there,  either  permanently  or 
for  an  indefinite  time.*  The  change  cannot  be  made  except 
facU)  et  animo:  either  without  the  other  is  insufficient.* 

XVIII.   DEATH  —  PROOF   OF. 

Death  may  be  proved  by  an  official  registry  of  the  death, 
kept  pursuant  to  statute,  or  by  a  church  or  other  registry  of 
burial.  The  presumption  of  law  is  that  a  person  of  whom 
nothing  is  known  but  that  he  was  living  at  a  certain  time, 
continues  to  live,  at  least  until  he  would  have  reached  the  age 
of  one  hundred,  after  which  he  may  be  presumed  to  be  dead." 
The  legal  presumption  of  life  is  sufficient,  in  the  absence  of  all 
other  evidence,  until  the  lapse  of  seven  years.*  The  presump- 
tion that  death  occurs  at  that  time  fixes  the  rights  dependent 
on  death,  until  evidence  to  the  contrary  appears.* 

^Graveley  v.  Graveley,  25  S.  C.  1,  *  Hartford  v.  ChampioD,  58  Conn. 

60  Am.  Rep.  478 ;  1  WharL  on  Conf.  268 ;  Moffett  v.  Hill,  131  III.  289 ;  Se»- 

of  Laws,  §§  39-52.  more  v.  United  States,  93  U.  S.  605; 

2  People  V.  Piatt,  117  N.  Y.  159,  27  Ban^s  v.  Brewster,  111  Mass.  382. 

N.  Y.  State  Rep.  149.  6  Canda  v.  Robbins,  55  Hun,  605,  28 

3  Pullen  V.  Monk,  82  Me.  412 ;  Pen-    N.  Y.  State  Rep.  96. 

field   V.  Chesapeake,  O.  &  S.  W.  R.        7  state    v.    Plym,    43    Minn.    885; 

Co.,  134  U.  S.  351.  O'Gara  v.  Eisenlohr,  38  N.  Y.  296; 

*  Hymen  v.  Schlenker,  44  La.  Ann.  Spriggs  v.  Moale,  28  Md.  497. 
108;  Ayers  v.  Weeks,  6  L  R.  A.  716,        8  Cono  v.  Dunham,  59  Conn.  145. 
65  N.  H.  248 ;  First  Nat  Bank  V.  Bal-        9  Whiting   t.   Nichol,   46  III.   230; 

com,    35    Conn.    357;    Hampden    v.  Smith   v.   Knowlton,   11    N.  H.  191. 

Levant,  59  Me.  559;  The  Venus,  8  And  see  Presumption  of  Death. 
Cranch,  253. 
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XIX.    MARRIAGE  —  PROOF   OF. 

The  presumption  that  a  man  lives  and  cohabits  with  his 
lawful  wife  is  a  disputable  one,^  and  the  burden  of  proof  is  on 
him  who  asserts  either  marriage  or  the  contrary .^  It  is  pre- 
sumed that  every  competent  couple  who  lived  together  osten- 
sibly in  the  way  of  husband  and  wife  are  such.'  To  prove  the 
contract  it  is  sufficient  to  prove  an  unconditional  agreement 
of  marriage  in  the  present,  as  distinguished  from  an  executory 
agreement  to  marry,  if  intended  by  the  parties  to  constitute 
them  husband  and  wife,  though  without  solemnization.*  And 
proof  of  cohabitation  is  not  necessary  if  there  be  proof  of 
solemnization.^  But  proof  of  a  contract  per  verba  defuturo  is 
not  enough,  though  followed  by  cohabitation.*  But  from  the 
fact  of  solemnization  assent  is  presumed,  and  any  eye-witness 
may  testify  to  the  contract  or  its  solemnization.^  It  may  be 
also  proved  by  a  marriage  certificate,  if  made  evidence  by 
statute,  or  if  it  is  part  of  the  res  gestw.  It  may  be  also  proved 
by  an  official  registry  kept  pursuant  to  statute,  or  by  the 
registry  kept  by  the  officiating  clergyman,  or  by  the  proper 
officer  of  a  church  or  religious  society,  pursuant  to  his  duty, 
though  without  requirement  of  statute.®  Cohabitation  and 
repute  is  primary  evidence  of  marriage,*  but  its  force  dep>ends 
on  its  justifying  an  inference  that  a  contract  of  marriage  was 
once  made.  Cohabitation  alone,  however  long  continued,  is 
not  proof  of  marriage:  there  must  be  something  to  show  that 
the  cohabitation  was  matrimonial.^*  But  proof  of  cohabitation 
and  that  the  parties  were  reputed  among  friends  to  be  man  and 
wife  will  suffice,  if  the  reputation  be  a  general  one;  **  and  dec- 
larations of  either  party  that  they  were  married  is  competent 
against  them,  and  so  are  the  acts  and  conduct  of  the  parties 

1  United  States  ▼.  Smith,  5  Utah,  «  Cheney  v.  Arnold,  16  N.  Y.  845. 

27a  But  see  1  Bish.  on  M.  &  D.,  §  251. 

«  Erakine  v.  Davis.  25  III  251.  ?  Fleming  v.  People,  27  N.  Y.  329 ; 

•State  V.  Schweitzer,  57  Conn.  582;  Bissel]  v.  Bissell,  55  Barb.  825. 

1  Bish.  on  M.  &  D..  §  434.  »  Maxwell  v.  Cbapmiin,  8  Barbi  579. 

*  Cheney  ▼.  Arnold,  15  N.  Y.  351 ;  »  1  JBish.  on  M.  &  D.,  §  48a 

Clayton  V.  Wardwell,  4  id  231.  WGrimmin's    Appeal,   131    Pa.   St 

•Caujolle  V.  Ferrie,  26  Barb.  177.  199;  Com.  t.  Stromp,  53  id,  182. 

n  Hill  V.  Burger,  3  Bradf.  459. 
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toward  each  other.^  But  they  must  be  reasonably  contempo- 
raneous with  the  cohabitation  and  repute,  so  as  to  characterize 
it.*  The  mere  continuance  of  a  meretricious  cohabitation,  even 
with  matrimonial  repute,  can  never  amount  to  evidence  of  mar- 
riage.* 

XX.    ISSUE   AND    LEQITIMAOY. 

§  47.  Issue. —  A  person  will  be  presumed  to  be  dead  with- 
out issue  after  an  absence  of  eighteen  yea*rs  without  any  intel- 
ligence of  him  or  of  any  issue;  and  one  claiming  by  collateral 
descent  must  show  who  was  the  last  entitled,  and  then  prove 
his  death  without  issue.  Next  prove  all  the  different  links  in 
the  chain  of  descent  which  will  show  that  the  claimant  de- 
scended from  the  same  common  ancestor,  together  with  the 
extinction  of  all  those  lines  of  descent  which  would  take  any 
preference  to  the  claimant.*  He  must  prove  the  marriages, 
births  and  deaths,  and  identity  of  persons  necessary  to  fix  title 
in  himself,  and  the  extinction  of  others  who  would  have,  if  in 
existence,  a  better  title.*  In  the  absence  of  evidence  the  pre- 
sumption is  that  a  person  dying  intestate  left  heirs.* 

§  48.  Legitimacy. —  A  person  born  during  the  continoance 
of  a  valid  marriage  between  his  mother  and  any  man,  or  within 
such  time  after  the  dissolution  thereof  and  before  the  celebra- 
tion of  another  valid  marriage  that  his  mother's  husband  could, 
according  to  the  course  of  nature,  have  been  his  father,  is  pre- 
sumed to  be  the  legitimate  child  of  his  mother's  husband.^ 
Legitimacy  is  a  presumption  of  law  in  the  absence  of  com- 
petent evidence  to  the  contrary ;  *  and  the  burden  is  on  the 
party  denying  the  legitimacy  of  one  shown  to  have  been  born 
from  a  wife.  A  child  born  during  a  mother's  coverture  is 
presumed  legitimate,  for  if  there  be  a  possibility  of  legitimacy 
the  law  will  not  weigh  against  it  the  doubt.*    Neither  husband 

1  Jones  V.  Gilbert,  185  111.  27.  Foster  ▼.  Hawley,  8  Hun,  68;  Hydq 

2  Gaines  v.  New  Orleans,  6  WaU.    ▼.  Hyde,  8  Redf.  509. 
707 ;  Hayes  v.  People,  25  N.  Y.  396 ;        «  Abb.  Tr.  Ev.  85. 

1  Bish.  on  M.  &  D.,  §§  497-506 ;  Matter       »  Emerson  v.  White,  29  N.  H.  491 ; 
of  Taylor,  9  Paige,  611.  Spriggs  v.  Moale^  28  Md.  497. 

» Grimmin's  Appeal,  131  Pa,  St.  199.        «  Harvey  v.  Thornton,  14  lU.  217. 
But  see  1  Bish.  on  M.  &  D.,  §  506;        TStephen^s  Ev.,  art  9a 
O'Gara  v.  Eisenlohr,  38  N.  Y.  296;       sCaujolle  v.  Ferrie.  23  N.. Y.  105. 

>  Cross  V.  Cross,  3  Paige,  189. 
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nor  wife  is  competent  either  to  prove  or  disprove  non-access 
or  non-intercourse,  directly  or  indirectly,  even  where  preg- 
nancy precede  marriage.^  But  the  declarations  of  either  are 
competent  after  his  or  her  death  to  prove  legitimacy  or  illegiti- 
macy in  any  mode  not  involving  the  question  of  access. 

ZXr.    HUSBAND   AND  WIF& 

§  49.  Title  —  Law  of  place. —  The  law  presumes  a  loan  from 
the  mere  fact  of  the  receipt  of  the  wife's  money  by  the  hus- 
band.' The  title  of  husband  and  wife  to  movables  is  con- 
trolled by  the  law  of  the  place  which  was  their  domicile  at 
the  time  of  the  acquisition ;  the  validity  of  their  transactions, 
except  as  to  the  realty,  by  the  law  either  of  the  place  of  the 
transaction,  or  of  the  place  fixed  upon  by  the  contract  for  its 
performance,  or  of  their  domicile  at  the  time  of  the  transac- 
tion.' The  title  to  realty  and  the  validity  of  transactions 
affecting  it  are  controlled  by  the  law  of  the  place  where  the 
realty  is  situated.  The  form  of  the  remedy  and  the  compe- 
tency of  the  evidence  are  governed  by  the  law  of  the  forum.* 
The  law  presumes  that  the  property  in  the  possession  of  the 
husband,  or  husband  and  wife  together,  belongs  to  the  hus- 
band.* So  when  she  has  no  separate  estate,  or  where  she 
purchases  articles  for  family  use,  partly  with  her  own  money 
and  partly  with  his.*  But  where  it  is  shown  that  he  received 
the  property  to  his  wife's  use,  or  that  she  had  the  title,  or  that 
it  was  in  her  possession,  the  presumption  is  that  it  is  hers, 
though  realized  by  his  labor  as  her  servant  upon  her  farm,  or 
in  her  business,  or  his  skill  or  ability  as  her  agent  in  the  pur- 
chase and  resale  of  her  property.^ 

§  50.  Agency  of  one  for  the  other. —  A  wife  has  no  implied 
authority,  while  living  with  her  husband,  to  bind  him  in  mat- 

1 1  Taylor's  Er.  837.  Mar.  W..  §  732 ;  Turner  v.  Brown,  ft 

*  Re  Wormley's  Estate,  187  Pa.  St  Hun,  831 ;  Black  v.  Nease,  37  Pa.  St 
101.  486. 

>  Reed  ▼.  Reed,  185  III  483.  «  Glaim  y.  ToungloTe,  27  Barli.  480 ; 

<  Stoneman  v.  Erie  R.  Ca,  62  N.  Y.  KeUy  v.  Drew,  12  Allen,  107. 

429.  7  Re  WormIey*8  Estate,  187  Pa.  Si 

*  Bucks  V.  Moore,  86  Ma  Ap|x  529 ;  101 ;  Hill  v.  Chamberlain,  80  Mich. 
Stephenson  v.  Felton,  106  N.  C  114;  422;  Peters  v.  Fowler,  41  Barh.  467; 
Schouler's  Dom.  Rel.  214;  1  Bish.  Albin  y.  Lord.  39  N.  H.  20& 
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tion  to  labor,  etc.,  she  must  show  that  she  has  a  separate 
business,  otherwise  her  husband  is  entitled  to  her  labor.' 
When  she  asks  to  recover  for. medical  attendance,  nursing, 
etc.,  she  must  show  that  she  paid  them  from  her  separate  prop- 
erty,^ Where  a  married  woman  is  sued  for  a  tort,  except  in 
regard  to  her  separate  estate;  she  may  exonerate  herself  by 
showing  that  it  was  committed  by  the  coercion  of  her  hus- 
band. His  direction  is  not  enough ;  nor  is  it  necessary  to  show 
physical  compulsion.  But  she  must  show  the  immediate  pres- 
sure of  authority  and  intimidation.  If  his  presence  is  shown 
his  command  is  presumed.'  The  presumption  of  coercion  is 
open  to  rebuttal.*  The  fact  that  a  wife  lived  with  her  hus- 
band three  years  after  executing  a  deed  of  her  land  under  his 
coercion  and  duress,  without  saying  or  doing  anything  about 
the  matter  during  that  time,  is  not  a  ratification  of  the  deed.^ 
To  charge  her  for  family  necessaries  purchased  by  her  while 
living  with  her  husband,  it  must  appear:  (1)  That  the  goods 
were  suitable  and  necessary.  (2)  That  she  intended  to  charge 
her  estate.     (3)  That  the  credit  was  given  to  her.* 

§  53.  Actions  by  and  against  hnsband. —  The  basis  of  an 
action  by  a  husband  for  the  alienation  of  his  wife's  aflfections 
is  the  loss  of  the  consortium^  and  not  the  loss  of  her  services;'' 
and  proof  of  adultery  is  not  essential  to  the  maintenance  of 
an  action.  Where  a  husband  sues  for  his  wife's  services,  her 
admission  of  payment  is  not  generally  competent  ®  Evidence 
that  he  knew  of  and  assented  to  purchases  made  by  her 
renders  him  liable  therefor.*  Thus,  the  agency  of  the  wife  to 
order,  on  her  husband's  credit,  articles  suitable  for  herself  and 
family,  may  be  inferred  from  her  being  permitted  to  receive 
them  in  his  house.^^  But  this  rule  does  not  make  him  liable  for 
goods  purchased  after  she  has  left  him  without  cause,  or 
where  she  has  an  adequate  income  of  her  own  with  which 

1  Barnes  v.  Moore.  86  Mich.   585 ;  •  Thompson  v.  Thompson,  182  Ind. 

Porter  v.  Dunn,   131  N.  Y.  313,  61  288. 

Hun,  310 ;  Filer  v.  New  York  Central  «  Wells'  Sep.  Prop,  of  M.  W.  455. 

R  Ck).,  49  N.  Y.  47.  ?  Adams  v.  Maine,  3  Ind.  App.  23aL 

«  Moody  V.  Osgood,  59  Barb.  62a  ^Schouler's  Dom.  Rel.  112, 

•Com.  V.  Munsey,  112  Mass.  289;  9 2  Bish.  Mar.  W.,  §82l 

Reeve,  Dom.  Rel.  150.  ^3  Whart  Ev.,  §  1266;  Ogden  ▼. 

<2  Whart  Ev.,  §  1267.  Prentice,  33  Barb.  16a 
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she  can  supply  herself.^  And  where  he  shows  that  the  credit 
was  given  against  his  express  orders  to  plaintiff,  the  burden 
is  on  the  plaintiff  to  show  not  only  that  the  things  furnished 
were,  in  their  nature,  suitable  and  necessary,  but  also  that  the 
husband  neglected  his  duty  to  provide  supplies,  and  therefore 
they  were  needed  in  the  particular  case.* 

Xxn.    PUBLIO   OFFICERS. 

§  54.  Title  to  office  —  When  strict  proof  of  is  necessary^ 

Though  title  to  an  office  cannot  be  determined  in  a  collateral 
proceeding,  sufficient  inquiry  may  be  made  to  determine 
whether  a  claimant  is  or  is  not  a  mere  intruder.*  Where  the 
issue  is  directly  between  the  officer  and  the  public,  whether 
in  an  action  by  the  state,  or  by  or  against  other  public  offi- 
cers, strict  proof  of  title  is  necessary.  Thus,  in  an  action  for 
salary  belonging  to  himself,  an  officer  sues  in  his  individual 
capacity,  and  he  must  prove  his  regular  legal  title,  and  his  cer- 
tificate of  election  is  oxAy  prima  facie  evidence  of  title.*  In  a 
prosecution  on  behalf  of  the  public  for  refusing  to  accept 
office,  or  to  continue  its  exercise,  the  best  evidence  of  appoint- 
ment must  be  produced.*  An  officer  suing  for  property  as  to 
which  his  only  title  is  by  virtue  of  his  office  must  show  a 
legal  title  to  the  office.*  And  to  charge  him  with  responsi- 
bility for  a  deputy  or  other  subordinate,  the  appointment 
must  be  shown,  or  that  the  latter  acted  as  such  with  his 
knowledge  and  assent.'  In  such  cases  the  certificate  of  elec- 
tion or  commission  coming  from  the  proper  source  is  prima 
facie  evidence  of  the  party's  right  to  the  office;  but  its  exist- 
ence is  not  essential  unless  made  so  by  statute.^  In  other 
cases  proof  of  an  oral  appointment  is  sufficient.'  If  the  stat- 
ute requires  a  written  oath  to  be  filed,  the  taking  of  the  oath 
cannot  be  proved  in  any  other  manner  than  by  the  original 

*  Hunt  V.  Hayes  (Vt),  45  Alb.  L.  J.        •  People  ex  reL  Henry  v.  Nostrand, 
414.  46  N.  Y.  875. 

2  Keller  v.  Phillipfi,  39  N.  Y.  351.  'Sprague  v.  Brown,  40  Wis.  612; 

•United  States  v.   Alexander,  46  Curtis  v.  Fay,  87  Barbi  64 

Fed.  Repw  728.  8  people  ex  reL  Babcockv.  Murray, 

*  Dolan  V.  Mayor,  etc.,  68  N.  Y.  278 ;  5  Hun,  42. 

State  v.  Smith,  17  K.  L  415.  •  Hoke  y.  Field,  19  Am.  Rep.  58. 

»  Bentiey  v.  Phelps,  27  Barb.  524 
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or  a  certified  copy  thereof.  Neither  the  appointment  of  a 
deputy  nor  his  relation  to  his  principal  can  be  proved  merely 
by  his  acts,  or  his  testimony  that  he  acted  as  such.* 

§  55.  When  strict  proof  of  not  necessary. —  {a)  As  a  gen- 
eral rule,  proof  that  a  person  acted  as  a  certain  officer  is  con- 
clusive of  the  creation  of  the  office  as  well  as  of  his  election 
or  appointment*  And  in  actions  against  public  officers  it  is 
sufficient  in  most  cases  to  show  either  (1)  that  he  was  an 
officer  de  factOy  that  is,  that  he  acted  as  such,  with  color  of 
title ;  or  (2)  that  he  assumed  to  act  as  such  in  the  transaction 
in  question,  without  color  of  title.*  This  is  sufficient  and  con- 
clusive on  an  issue  between  third  persons,  or  between  them 
and  the  officer,  or  between  them  and  the  public*  But  a  mere 
intruder  who,  without  color  of  authority,  simply  assumes  to 
act  as  an  officer,  is  not  an  officer  de  facto^  where  the  public 
know  or  ought  to  know  that  he  is  an  usurper,  and  his  acts 
are  absolutely  void  for  all  purposes.* 

(5)  Where  an  officer  sues  by  virtue  of  a  process  issued  to  him, 
possession  under  it  sufficiently  proves  his  authority,  if  fair  on 
its  face,  and  he  need  not  prove  the  judgment  or  order  on 
which  it  was  issued.'  And  when  the  officer  is  sued,  the  pro- 
cess, if  fair  on  its  face,  is  a  protection ;  and  it  is  not  necessary 
for  him  to  give  other  evidence  of  jurisdiction  of  the  person 
than  the  production  of  the  process.^ 

(<?)  A  contract  made  by  a  public  officer  within  the  scope  of 
his  authority  is  presumed  to  have  been  made  in  his  official 
capacity.®  But  the  government  is  not  bound  by  the  act  of 
its  officer,  unless  it  appear  that  he  acted  within  the  scope  of 
his  authority,  or  was  employed,  in  his  capacity  as  a  public 
officer,  to  do  the  act  for  it.*  The  officer  is  not  personally 
liable  if  he  acted  in  good  faith  and  within  his  instructions." 


1  Curtis  V.  Fay,  37  Barb.  67. 

«  North  V.  People,  188  111.  81. 

«  Wilcox  V.  Smith,  5  Wend.  281 ;  1 
Greenl.  Ev.,  §  92. 

♦State  V.  Lewis,  107  N.  C.  967; 
State  V.  Geer,  48  Kan.  752 ;  Manning 
V.  Weeks,  139  U.  S.  504;  State  v.  Car- 
roll, 9  Am.  Rep.  409. 

6  Van  Arminge  v.  Taylor,  108  N.  a 
196. 


«  Clearwater  v.  Brill,  63  N.  Y.  627. 

^Chagery  v.  Jenkins,  5  N.  Y.  376; 
Russell  V.  Hubbard,  6  Barh  654; 
Leachman  v.  Dougherty,  81  III  324. 

8  Parks  V.  Ross,  11  How.  (U.  S.) 
362. 

9  Whiteside  v.  United  States,  93 
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w  Hall  V.  Lauderdale,  46  N.  Y.  7a 
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{d)  In  an  action  by  a  public  oflBcer  founded  on  his  oflBcial 
acts,  his  own  return,  if  filed  in  the  proper  oflBce,  is  compe- 
tent ^nm«  yac^^  evidence  in  his  favor.^  In  a  private  action 
against  an  alleged  officer,  parol  evidence  of  his  ofiScial  char- 
acter is  admissible  notwithstanding  there  is  a  record.*  That 
he  assumed  to  act  as  such  oflScer  in  the  matter  is  sufficient 
against  him  as  an  estoppel.' 

(e)  An  officer  is  presumed  to  have  done  his  duty  until  the 
contrary  is  proved ;  and  the  burden  of  proving  affirmatively 
a  breach  of  official  duty  is  upon  the  plaintiff,  who  must  show 
every  fact  necessary  to  constitute  such  breach.* 

(f)  The  return  of  an  officer  is  conclusive  as  to  his  acts 
stated  in  it  within  the  scope  of  his  duty,  as  against  him  and 
those  claiming  in  privity  with  him,  as  evidence  in  favor  of 
parties  who  claim  an  interest  or  right  under  the  return;  and 
neither  the  officer  nor  his  deputy  can  testify  in  contradiction 
of  it.'  But  he  can  show  any  facts  relevant  to  his  defense 
which  are  not  included  in  nor  contradicted  by  his  return.' 

(g)  Where  a  return  is  put  in  evidence  by  the  officer  himself 
in  his  own  defense,  it  is  not  conclusive  in  his  favor.  In  no 
case  is  it  evidence  in  his  favor  of  matters  stated  as  an  excuse 
for  non-performance  of  such  official  acts  as  he  is  by  it  re- 
quired to  perform.''  The  return  is  only  conclusive  against  the 
officer  when  it  is  filed  in  the  office  from  which  it  was  issued. 
Prior  to  such  filing  it  is  competent  against  him  as  an  admis- 
sion, and,  if  made  in  pursuance  of  duty,  is  competent  in  his 
favor.'  If  defendant,  justifying  as  an  officer,  produces  the 
record  of  his  appointment  by  an  authority  having  apparent 
jurisdiction,  this  is  conclusive.*  He  need  not  prove  that  the 
appointing  power  was  dejure}^ 


J  Cornell  v.  Cook,  7  Cow.  810. 

2  North  V.  People,  139  111.  81 ;  Dean 
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3 1  Greenl.  Ev.,  §  207. 

*  Hartwell  v.  Root,  19  Johns.  845 ; 

Craig  V.  Adair.  22  Ga.  373;  Wilkes  v. 
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terest,  if  he  allowed  his  name  to  be  held  out  as  such ;  «ind  a 
general  holding  out  is  enough  to  raise  a  legal  presumption  oi 
partnership,  irrespective  of  whether  the  representation  wa§ 
brought  to  the  dealer's  notice.* 

(6)  To  charge  a  dormant  partner  with* the  others,  the  knowl- 
edge or  ignorance  of  those  dealing  with  the  firm  that  he  was 
such  is  wholly  immaterial.  It  is  enough  to  prove  that  he  was 
actually  a  partner.  But  a  dormant  partner  need  not  give  no- 
tice of  his  withdrawal  from  a  partnership  in  order  to  relieve 
himself  from  liability  for  subsequent  transactions  of  the  firm.* 
Where  defendants  represented  or  conducted  themselves  as 
partners,  and  were  trusted  as  such  in  the  dealing  in  question, 
or  the  one  whose  relation  is  contested  did  so,  this  is  conclusive.* 

(7)  Where  there  is  prima  facie  eyidence  of  the  partnership, 
or  that  others  were  partners  with  the  declarant,  his  admis- 
sions and  declarations  are  competent  as  against  any  one  of  his 
copartners,  whether  litigating  the  case,  or  not  appearing  or 
not  even  served,  whether  made  to  the  plaintiff  or  to  a  third 
person,  and  whether  made  at  or  after  the  transaction  in  suit^ 
or  within  a  reasonable  time  before  it.* 

§  58.  Partners  —  How  far  liable. —  {a)  To  charge  one  as  ^ 
partner  he  must  be  shown  either  to  have  been  a  member  when 
the  contract  sued  on  was  made  or  the  tort  committed,  or  that 
be  had  assumed  the  prior  liabilities.  It  is  not  sufficient  that 
the  person  seeking  to  charge  him  as  such  supposed  him  to  be 
a  partner.*  It  is  competent  to  show  its  existence  prior  or 
subsequent  to  the  time  of  the  transaction  in  suit,  if  within  a 
reasonable  period.*  The  commencement  of  the  agency  or 
holding  out  is  prima  fads  evidence  of  the  commencement  of 
the  partnership.^ 

(J)  The  presumption  of  law  is  that  an  incoming  partner  does 

i  Elmira  Iron  &  a  Rolling  Mill  Ca  120  N.  Y.  298 ;  Kelly  v.  Scott,  49  N.  Y. 

V.  Harris,  124  N.  Y.  280;  Poillon  v.  COl ;  Hicks  v.  Cram,  17  Vt  449. 

Secor,  61  N.  Y.  456.  *  Grafton  Bank  v.  Moore,  14  N.  H. 

'^Elmira  Iron  &  a  Rolling  Mill  Co.  145;  Bennett  v.  Holmes,  82  Ind.  108; 

V.  Harris,  124  N.  Y.  280,  85  N.  Y.  State  Smith  v.  Collins,  115  Masa  38a 

Rep.  843;  Heffner  v.  Palmer,  67  111.  »  Lincoln  v.  Craig,  16  R  L  18;  Cole 

161 ;  Teller  v.  Patten,  20  How.  (U.  &)  v.  Butler.  24  Ma  App.  76;  Fuller  v. 

125.  Rowe,  57  N.  Y.  2a 

^Meriden  Nat  Bank  v.  Gallaudet^  oFleshman  v.  Collier,  47  6a.  25a 

7  Burns  v.  Rowland,  40  Barb.  868. 
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not  assume  liability  for  the  outstanding  debts  of  the  partner- 
ship. But  if  the  new  firm  takes  the  assets  and  continues  the^ 
business  in  the  same  place,  slight  evidence  is  sufficient  to  war- 
rant the  presumption  that  it  has  assumed  the  liabilities  of  the- 
old  firm.^ 

{o)  An  act  of  one  partner  within  the  scope  of  the  firm  business,, 
or  incidental  thereto,  done  in  the  firm  name,  and  not  requir- 
ing a  seal,  is  binding  upon  all  the  partners;*  and  proof  of  the 
existence  of  the  partnership  is  sufficient  evidence  of  authority.* 
And  to  show  the  scope  of  the  business,  evidence  of  the  pre- 
vious dealings,  the  acts  of  the  partners,  and  of  the  common 
usual  dealings  of  persons  engaged  in  the  same  trade  or  busi- 
ness at  the  same  locality,  is  competent.*  But  the  declarations 
of  one  partner  as  to  authority,  or  the  scope  of  business,  are  not 
competent  as  against  the  other  partners.*  But  upon  the  ques- 
tion as  to  whom  credit  was  given,  where  the  partnership  has 
been  shown,  and  the  act  not  beyond  its  scope,  the  declaration* 
of  any  partner,  made  at  the  time  of  the  transaction,  or  during 
the  continuance  of  the  partnership  relation,  is  competent  to 
show  that  the  act  was  done  on  behalf  of  the  partnership.  It 
is  enox^f^h  prima  facie  to  show  that  the  transaction  was  in  the- 
firm  name.* 

(d)  A  sealed  instrument  executed  in  the  name  of  a  firm  by^ 
one  of  its  members  without  the  proper  authority,  where  a 
seal  is  necessary,  is  the  deed  of  such  member  only,  and  he 
alone  is  bound  by  it.^  But  if  the  seal  is  unnecessary,  the  act 
will  bind  the  firm  as  a  simple  contract,  and  the  seal  may  be 
rejected.® 

(e)  The  deed  of  a  firm  may  be  ratified  by  parol.*  And  the 
ratification  of  an  act  done  by  one  partner  beyond  the  scope- 

1  Rickards  v.  Hene,  80  Neh.  259 ;  bins  {S,  D.),  48  N.  W.  Rep.  883 ;  Bank 
Show  V,  McGregor,  105  Mass.  9ft.  of  Commerce  v.  Mayer,  42  La.  Ann. 

2  Goodman  v.  Goetz,  86  N.  Y.  State  1031 ;  Elliot  v.  Dudley,  19  Barb.  826^ 
Rep.  731 ;  Eldridge  t.  Horgreaves,  80  *  Stockwell  v.  Dillingham,  50  Me. 
Neb.  638.  442. 

'Smith  V.  Collins,  115  Masa  88a  '  Schmetz  v.  Schreeve,  1  Am.  Rep. 

4  North  Star  Boot  &  S.  Co.  v.  Steb-  439 ;  Gibson  v.  Warden,  14  Wall.  244. 

bins  (a  D.),  48  N.  W.  Rep.  833 ;  Story  8  Haskinson  v.  Elliott.  62  Pa.  St. 

on  Part  202;  Clayton  v.  Hardy,  27  293;  Mason  v.  Breslin,  40  How.  Pit 

Ma  536.  (N.  Y.)  436. 

»  North  Star  Boot  &  a  Ca  ▼.  Steb-  •  Story  on  Part  214 
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of  his  authority  may  be  inferred  from  circumstances.*  But 
knowledge  of  the  act  of  the  partner,  without  knowledge  of 
the  facts  making  the  act  a  fraud  on  them,  is  not  enough ;  so 
silence  and  inaction  under  full  knowledge  is  not  enough,  un- 
less made  so  by  being  known  to  and  acted  on  by  the  other 
party.'  But  ignorance  or  innocence  is  no  defense  to  fraud  or 
deceit  committed  by  one  partner  in  a  transaction  in  tho 
course  of  the  partnership  business.'  Though  it  is  otherwise 
if  the  act  was  wholly  foreign  to  the  business,  j'et  if  the  act 
was  incidental  to  the  exercise  of  an  implied  power,  the  re- 
ceipt of  the  benefits  of  it,  with  knowledge  of  the  facts,  is 
conclusive  against  them.* 

§  59.  Dissolution  —  Effect  of. —  Partners  are  not  agents  of 
each  other  in  transactions  relating  to  the  dissolution  of  the 
firm.*  And  as  a  general  rule,  the  agency  of  partners  for  each 
other  terminates  with  dissolution,  and  in  the  absence  of  spe- 
cial authority  or  ratification  no  executory  contract  or  prom- 
ise by  one  after  dissolution  binds  the  other.*  But  the  collec- 
tion of  debts  and  the  disposal  of  assets  by  either  general 
partner,  after  dissolution,  are  valid  as  against  the  others  in 
favor  of  third  persons.'  Except  in  case  of  dissolution  caused 
by  death,  bankruptcy  or  war,  one  who  defends  on  the  ground 
of  dissolution  must  prove  the  dissolution,  and  notice  thereof 
to  the  other  party.®  But  it  is  different  where  the  retiring 
partner's  name  was  never  used,  and  the  plaintiff  never  knew 
of  his  connection  with  the  firm,  and  he  ceased  to  be  a  partner 
before  the  transaction.*  No  notice  of  dissolution  is  necessary 
as  to  those  who  at  or  before  the  time  of  their  transaction  did 
not  know  of  the  existence  of  the  partnership,^*  as  against 
those  who  had  previous  knowledge  of  the  partnership  but 


» Hayes  v.  Baxter.  65  Barb.  181. 

« Elliott  V.  Dudley.  19  Barb.  828. 

'  Chester  v.  DickiDSOD.  54  N.  Y.  1 ; 
Stockwell  V.  United  States,  18  Wall 
581. 

<  Murray  v.  Binninger,  8  Abb.  Ct 
App.  Dec.  886. 

i^Summerlot  ▼.  Hamilton.  121  Ind. 
«7. 

«  Peyser  v.  Myers,  135  N.  Y.  699,  48 


N.  Y.  State  Rep.  825;  Thompson  ▼. 
Bowman.  6  Wall.  816. 

^Lutterloh  v.  Mcllhenny  Co.,  74 
Tex.  78 ;  Bobbins  v.  Fuller,  24  N.  Y. 
570. 

8  Ellison  T.  Sexton.  105  N.  Q  856 ; 
Wade  on  Notice,  234. 

>Elmira  Iron.  etc.  &  S.  Boiling  Mill 
Ca  V.  Harris.  124  N.  Y.  280 ;  PhiUipe 
V.  Nash,  47  Ga.  2ia 

10  Knaus  v.  Dudgeon,  UO  Ma  Sa 
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had  not  previously  given  thera  credit.  But  as  a  general  rule 
constructive  or  implied  notice  is  necessary  as  to  all  persons 
having  no  previous  dealings  with  a  partnership.^  Any  notice 
of  dissolution  given  to  all  who  had  previously  dealt  with  the 
firm  is  sufficient.  But  it  seems  that  the  proper  change  of  the 
firm  name  is  sufficient.^  So  is  a  notice  by  advertisement  in  a 
newspaper,  or  any  other  notice  which  puts  the  public  on  guard.' 
The  circulation  in  the  community  of  a  general  rumor  that  one 
member  of  a  firm  has  retired  is  admissible,  not  as  being  itself 
sufficient  to  put  any  particular  person  on  notice  of  the  dissolu- 
tion of  the  firm,  but  a  circumstance  to  be  considered  by  the 
jury  in  connection  with  the  other  evidence  bearing  on  the  ques- 
tion of  notice.'  But  as  against  those  who  had  given  them 
credit  in  previous  dealings  there  must  be  evidence  of  actual 
notice  or  something  tantamount  thereto.^ 

1  Joseph  V.  South  work  F.&Ms  Ca,    47  La.  Ann.  846 ;  Bank,  etc.  v.  Dela- 
te Ala.  la  field,  80  Hud,  564 

2  Kehoe  v.  Ck>rville^  84  Iowa,  415.  <  Asquew  ▼.  Silman,  95  Ga.  67a 

»  Hunt  V.  Colorado  MiU  &  E.  Ca,  1  » Austin  v.  Holland,  69  N.  Y.  671 ; 

Gola  App.  laO;  Clapp  v.  Rogers.  12  Deerinp:  v.  Flanders,  48  N.  H.  225; 

N.  Y.  283;  Lovejoy  v.  Spafford,  98  Wade  on  Notice,  220;  Kennedy  v. 

U.  &  480 ;  Colder  v.  Their  Creditors,  Atwater,  77  Pa.  St  84. 
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I.    OF  HEARSAY   EVIDENCB. 

§  I.  In  general. — It  is  a  general  rule  that  hearsay  evidence 
is  not  admissible  to  establish  any  specific  fact  which^in  its 
nature,  is  capable  of  being  proved  by  witnesses  who  speak 
from  their  own  knowledge;  ^  or,  in  other  words,  that  evidence, 
whether  written  or  spoken,  which  does  not  derive  its  credi- 
bility solely  from  the  credit  due  to  the  witness  himself,  but 
rests  in  part  upon  the  veracity  and  competency  of  some  other 
person  from  whom  the  witness  received  the  information,  is 
not  admissible  to  establish  a  substantive  fact.^    And  this  is 

1  Snodgrass  v.  Caldwell,  90  Ala.  558, 89  N.  Y.  State  Rep.  768 ;  1  GreenL 
819 ;  Bridgman  v.  Corey,  62  Vt  1 ;  Ev.,  §  98 ;  Mima  Queen  v.  Hepburn, 
Titterington  v.  Trees,  78  Tex.  567;  7  Cranch,  290;  Davis  v.  Wood,  1 
Abel  V.  State,  90  Ala.  631.  Wheat  6,  8;  Salem  Ca  v.  Penning- 

2  Griswold    v.    Burrows,  60    Hun,  ton,  62  Ind.  175 ;  Fougue  v.  Bui-gess, 
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the  rale  although  the  matter  sought  to  be  proved  was,  at  the 
time  it  was  made,  against  the  interest  of  the  person  making 
it,  and  although  no  other  evidence  can  possibly  be  obtained ;  ^ 
as,  where  it  is  the  declaration  of  a  person  who  was  the  only 
eye-witness  and  who  keeps  out  of  the  way  to  avoid  being  sub- 
poenaed.' The  reason  of  the  rule  is,  that  such  evidence  re- 
quires credit  to  be  given  to  the  statement  of  a  person  who  is 
not  under  the  obligation  of  an  oath  or  any  of  the  ordinary 
tests  for  ascertaining  the  truth  of  the  statement.'  The  above 
rule  is  subject  to  many  exceptions  which  are  as  well  established 
as  the  rule  itself.  These  exceptions  are  mainly  embraced  under 
the  following  heads:  (1)  Admissions  by  parties  in  interest. 
(2)  Pedigree*  (3)  Boundaries,  (4)  Pying  declarations.  (5)  Ec- 
lating to  matters  of  general  public  concern.  (6)  Declarations 
or  entries  made  in  the  course  of  office  or  business.  (7)  Ancient 
possession.  (8)  Declarations  against  interest  by  person  do- 
jceased.  (9)  Testimony  given  by  a  witness  on  a  former  trial, 
since.deceasecl.* 

§2.  Hearsay  —  What  is  — When  admissible.— The  term 
^^hearsav"  is  used  to  denote  that  kind  of  evidence  which  does 
not  derive  its  value  solely  from  the  credit  to  be  given  to  the 
witness  himself,  but  rests  also,  in  part,  on  the  veracity  and 
competency  of  some  other  person.*  Thus,  testimony  of  a  wit- 
ness as  to  what  he  has  been  told,  but  who  knows  nothing  per: 
sonally,  is  mere  hearsay ;  •  as,  the  testimony  of  a  physician,  that 
other  physicians  concurred  with  him  in  his  opinion,  is  hearsay.'' 
So  testimony  of  plaintiff,  in  an  action  for  breach  of  promise, 
that  she  had  heard  that  defendant  was  very  rich.®  It  does  not 

71  Ma  388 ;  Coleman  v.  Southwick,  '  Woodward  v.  Paine,  15  Johns.  493, 

9   John&   45 ;   Anderson    v.   Fetzer,  '  Stevens  v.  Vrooinan,  16  N.  Y.  381 ; 

75  Wis.  582;  Village  v.  Crawford,  18  Cotrell  v.  Com.,  13  Ky.  L.  Rep.  306; 

Neb.    551 ;    Shaw    v.     Susquehanna  Mobile  &  O.  R  Ca  v.  George,  94  Ala. 

Boom  Co.,  125  Pa.  St  324 ;  Scales  v.  199. 

Desha,    16  Ala.    308 ;    Sherwood    v.  *  1  Greenl.  Ev.,  §  127. 

Houston,  41  Miss.  59;  Page  v.  Parker,  b  State  v.  Ah  Lee,  18  Oreg.  540;  1 

40  N.  H.  47 ;  Demooey  v.  Walker,  1  Piiil.  Ev.  185. 

N.  J.  Lh  33;    Brooks  v.  Acton,  117  <»  Crockett  v.  Althouse,  35  Mo.  App. 

Masa204;  Forrester  v.  State,  46  Md.  404;  Goodson  v.  Brothers,  111  Ala, 

154;  Kent  v.  Mason,  79  111.  540;  Cob-  589;  Heisey  v.  Rapho  Tp.,  181  Pa.  St. 

leigh  V.  McBride,  45  Iowa,  116 ;  Born-  561 ;  Baird  v.  N.  Y.  C.  &  H.  R.  R.  Co., 

heimer  v.  Baldwin,  42  Cal.  27.  16  App.  Div.  490. 

iColle  V.   McDaniel,   33  Mo.    363;  ^Hussey  v.  State,  87  Ala.  121. 

Bailey  v.  Wood,  24  Ga.  164 ;  Gordon  «  Totten  v.  Read,  32  N.  Y.  State  Rep. 

V.  Bowers,  16  Pa.  St  226.  46,  16  Daly,  282. 
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follow,  because  the  writing  or  words  in  question  are  tbose  of 
a  third  person  not  under  oath,  that  therefore  they  are    to  be 
considered  as  hearsay.    Thus,  where  the  question  is  whether 
the  party  acted  wisely,  prudently  or  in  good  faith,  tho    in- 
formation on  which  he  acted,  whether  true  or  false,  is  orig-in&l 
and  material  evidence.    So  are  replies  given  to  inquiries  macie 
at  the  residence  of  an  absent  w^ithess,  and  all  other  communi- 
cations,  whenever  the  fact  that  such  communication  was  made, 
and  not  its  truth  or  falsity,  is  the  point  in  controversy.^    Evi- 
dence of  general  reputation,  reputed  ownership,  public  rumor, 
general  notoriety,  and  the  like,  though  composed  of  the  speecli 
of  third  persons  not  under  oath,  is  original  evidence  and  not 
hearsay.*    But  hearsay  evidence,  though  it  may  tend  to  provo 
good  faith  in  the  transaction  which  is  the  subject-matter  of 
the  suit,  is  not  competent  for  any  purpose ; '  as  that  a  debtor 
has  left  the  state.^    So  the  reputed  influence  of  one  man  over 
another.*     So  testamentary  capacity  cannot  be  proved  by 
rumors.'    The  declarations  of  a  deceased  person  are  admissi- 
ble only  as  to  those  things  to  which  he  could  testify  if  sworn 
in  the  case,  and  should  state  facts  and  not  conclusions.^    But 
the  fact  that  declarations,  if  true,  would  bear  upon  the  rights 
of  third  persons  cannot  exclude  them  if  otherwise  competent.* 

The  first  rule  is  that  the  witness  may  not  repeat  to  the 
court  his  own  previous  narratives  or  statements  concerning 
the  relevant  facts  made  to  other  persons  out  of  court ;  when 
be  is  in  the  witness-box  he  must  take  his  mind  back  directly, 
so  to  speak,  to  the  facts  he  is  called  to  prove,  and  must  give 
to  the  court  his  present  recollection  of  those  facts. 

The  second  rule  is.  that  the  witness  must  testify  only  of 
those  relevant  facts  which  he  has  himself  seen  or  heard  or  per- 
ceived; he  may  not  transmit  to  the  court  information  which 
he  has  received  from  other  persons.  This  rule  is  familiarly 
known  in  the  form  of  the  maxim,  "Hearsay  is  no  evidence." 

Both  rules  are  based  on  the  same  principle,  namely,  that  the 
law  will  not  receive  as  evidence  of  the  relevant  facts  any  nar- 
rative statement  that  was  not  made  from  personal  knowl- 

1 1  Greenl  Ev.,  g§  98,  99 ;  HiU  v.  *  Tucker  v.  Wilkins,  105  N.  C.  27a. 

North,  34  Vt  604;  People,  Eakins  v.  »  State  v.  Evans,  33  W.  Va.  417. 

Roosevelt,  16  App.  Div.  364.  •  Thompson  v.  Ish,  99  Ma  16a 

2  Maxwell  L.  G.  Ca  v.  Dawson,  151  ^  Egan  v.  Green  (Mich),  45  N.  W. 

U.  a  586.  Rep.  74;  State  v.  Elkins,  101  Ma  844 

»  De  Ford  v.  Orvis,  42  Kan.  302.  «  Jacobs  v.  Callagh^n,  57  Mich.  IL 
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edge  and  in  open  court  where  evidence  can  be  tested,  and, 
if  false,  confuted.^  The  rule  excludes  not  only  statements, 
whether  oral  or  written,  but  also  a  person's  conduct  whenever 
it  is  relied  upon  for  the  same  purpose  as  an  express  statement; 
that  is,  as  tending  to  show  his  knowledge  or  opinion  in  regard 
to  the  existence  of  some  fact  which  it  is  sought  to  prove.  Thus, 
where  the  issue  was  whether  a  testator  was  of  sound  mind  at 
the  time  when  he  made  his  will,  a  question  upon  which  those 
who  knew  him  would  be  entitled  to  give  evidence  as  to  his 
habits  and  conduct  and  mental  condition,  it  was  held  that  the 
defendant  was  not  entitled  to  put  in  evidence  certain  letters 
from  friends  and  acquaintances  of  the  deceased  which  were 
not  proved  to  have  been  read  and  understood  by  him.  The 
only  purpose  of  tendering  them  in  evidence  was  to  show  from 
the  nature  of  their  contents  that  the  writers  considered  the 
testator  as  a  person  of  intelligence,  capable  of  understanding 
them;  but  it  was  held  that  this  was  equivalent  to  giving  evi- 
dence of  the  statements  or  opinions  of  the  writers  without 
calling  them  as  witnesses.^ 

The  rule  against  hearsay  applies  in  strictness  to  the  proof 
of  the  relevant  facts  in  the  course  of  cross-examination  just  as 
much  as  to  their  proof  by  examination4n-chief ;  that  is  to  say, 
a  party  is  not  entitled  to  prove  his  case  merely  by  eliciting 
from  his  opponent's  witness  in  cross-examination,  not  his  own 
knowledge  on  the  subject,  but  what  he  has  heard  others  say 
about  it  but  has  not  verified  for  himself.  The  application  of 
the  rule  is,  however,  obscured  by  the  fact  that  the  opponent 
is  entitled  to  test  the  witness'  own  conduct  and  consistency, 
and  for  that  purpose  to  interrogate  him  as  to  statements  made 
to  him  by  other  persons,  so  that  the  party  by  whom  the  wit- 
ness was  called  is  not  entitled  to  exclude  the  question,  but 
only  to  comment  to  the  jury  on  the  effect  and  value  of  the 
witness'  answer. 

n.   MATTERS   OF   PUBLIC   AND   GENERAL   INTEREST. 

§3.  Public  Interest — What  is. —  Declarations  are  gener- 
ally deemed  to  be  competent  when  they  relate  to  the  exist- 

1 R  V.  ErisweU,  3  T.  R.  707;  Berke-  Life  Ins.  Ca  v.  Selby,  44  U.  a  Appw 

ley  Peeragre  Case,  4  Camp.  401,  414;  28*3. 

Kelson  v.  Flint,  166  U.  a  276;  Chap-  nViight  v.  Doe,  7  A.  &  R  313,  4 

man  v.  Neary,  115  CaL  79;  Mutual  Bing.  N.  C.  489. 
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ence  of  any  public  or  general  rights  or  custom  or  matter  of 
public  or  general  interest ;  and  it  is  a  general  rule  that  declara- 
tions, in  any  form,  concerning  matters  of  public  or  general  in- 
terest may  be  given  in  evidence,  provided  such  statements  are 
made  by  persons  possessing  sufficient  opportunities  for  knowl- 
edge and  for  correction  by  conflicting  discussion/  provided 
that  the  declarant  is  dead*  and  that  the  statements  were  made 
ante  litem  viotam?    Facts  of  private  interest  cannot  be  proved, 
though  necessarily  involved  in  matters  of  general  interest.*     The 
term  "  interest"  means  pecuniary  interest,  and  the  grounds  of 
admissibility  are,  that  as  the  origins  of  such  rights  are  generally 
ancient  and  obscure  they  are  usually  incapable  of  direct  proof, 
and  because,  as  to  local  matters,  all  persons  living  in  the  neig-h- 
borhood  and  interested  in  thom  are  likely  to  be  conversant, 
and  thus  a  trustworthy  reputation  may  arise  from  the  concur- 
rence of  many  unconnected  with  each  other  and  interested  in 
investigating  the  truth.'    Thus,  upon  any  issue  as  to  the  exist- 
ence of  a  public  and  general  right,  the  statements  of  persons 
who  were  interested  in  such  right  and  have  since  died  are  ad- 
missible in  evidence,  although  based  upon  hearsay  and  tradition 
of  others  who  came  before  them  and  were  also  interested,  pro- 
vided that  such  statements  are  an  expression  of  the  common 
opinion  and  report  of  those  concerned  in  the  matter ;  that  they 
state  a  general  conclusion  and  not  a  particular  fact,  and  that 
they  were  made  before  the  controversy  arose  in  which  it  is 
sought  to  make  use  of  them.     This  exception,  therefore,  in- 
volves the  admission  of  hearsay  to  any  number  of  degrees;  not 
only  does  the  witness  who  brings  the  evidence  into  court  state 
that  which  another  person,  the  declarant,  has  said,  but  the 
declarant's  own  statement  must  also  embody  not  his  own  in- 
dividual knowledge  or  belief  alone,  but  also  the  concurring 

1 1  GreenL  Ev.,  §§  127-140 ;  School  Thompson,  15  Wall.  151 ;   Curtis  v. 

District  v.  Williams,  48  Ck>on.  504;  Aaronson,  49  N.  J.  68;  Hunnicut  y. 

Ellicott  V.  Pearl,  10  Pet  412;  McCall  Peyton,  102  U.  S.  833,  362,  363;  Wen- 

V.  United  States,  1  Dak.  320.  dell  v.  Abbott,  45  N.  EL  849;  Hill  v. 

2  Buchanan  v.  Moore,   10  S.  &  R.  Proctor,  10  W.  Va.  59 ;  Clements  v. 

275;  Flagg  v.  Mawson,  8  Gray,  556.  Kyles.  13  Gratt  468,  477;  Abington 

.   3Speer  v.  Coate,   8  McCord,   227;  v.  North  Bridge  water,  23  Pick.  170; 

Bethea  v.  Byrd,  95  N.  C.  309 ;  Hills  v.  Scroggin  v.  Dalrymple,  7  Jones  (N.  C). 

Ludwig,  46  Ohio  St  378;  Tucker  v.  L.  46. 

Smith,  68  Tex.  473.  &  1  Greenl.  Ev.,  §  128 ;  Rex  v.  Bed- 

*1  Greenl.  Ev.,  §  138;    Shutte  v.  fordshirc,  4  E.  &  B.  541. 
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opinions  of  others  similarly  interested  to  himself;  and  these 
opinions  in  their  turn  may  be  based  in  part  on  earlier  tradi- 
tions extending  back  through  any  number  of  generations. 
This  is  what  is  understood  in  this  connection  by  the  term  "rep- 
utation;" the  common  hearsay  of  those  interested  in  handing 
down  from  one  to  another  the  tradition  of  a  right,  the  origin 
of  which  can  no  longer  be  proved  by  direct  oral  evidence.^ 
Such  evidence  is  of  course  equally  admissible  to  affirm  or  to  re- 
fute an  alleged  right  of  this  description.^ 

Public  rights  are  those  in  which  all  the  subjects  of  the  gov- 
ernment are  interested,  as,  for  instance,  rights  of  highway;' 
of  taking  tolls  on  the  highway;*  of  landing  on  a  river  bank;' 
of  using  ports,  ferries  and  the  like.  General  rights  are  those 
in  which  some  class  of  the  community  has  common  interest, 
as,  for  example,  those  which  are  based  on  the  customs  of  man- 
ors,* parishes''  or  cities,®  or  which  are  connected  with  the 
boundaries  of  counties,^  hamlets  '*  and  manors,  or  the  ancient 
division  of  manors." 

When  it  is  said  that  the  persons  from  whom  the  reputation 
proceeds  must  be  interested,  tllis  means  that  they  must  be 
either  entitled  to  enjoy  or  liable  to  submit  to  the  right  in 
question,  or  that  they  must  be  so  situated  that  their  material 
interests  may  be  affected  by  its  exercise,  or  that  in  some  other 
respect  they  are  so  concerned  with  such  right  that  it  may  be 
presumed  that  they  had  both  the  means  and  the  motive  for 
giving  a  true  account  of  the  matter." 

Should  the  declaration  express  merely  the  declarant's  own 
opinion,  it  would  obviously  not  comply  with  the  definition  of 
reputation.  In  order  to  do  this  it  should  not  only  be  the  dec- 
laration of  one  of  the  members  of  that  body  whose  common 

1  Higham  v.  Ridgway,  10  East,  109,  ?  Berry  v.  Banner,  Pea.  156. 

120.  8  Lay  born  v.  Crisp,  4  M.  &  W.  820. 

«Drinkwater  v.  Porter,  7  a  &  P.  » Evans  v.  Rees,  10  A.  &  E.  151. 

181.  w  Thomas  v.  Jenkins,  6  A.  &  E.  525. 

*Read  v.  Jackson,  1  East*  855;  R  ^^  Barnes  v.  Mawson,  1  M.  &  S.  77. 

T.  Bliss,  7  A.  &  E.  550.  12  Newcastle  v.  Broxtowe,  4  R  &  Ad. 

«  Brett  V.  Beals,  M.  &  M.  416.  278 ;  Crease  v.  Barrett,  1  C,  M.  &  R. 

B  Drink  water  v.  Porter,  7  C  &  P.  919,  929, 980;  R  v.  Bedfordshire,  4  E. 

181.  &  B.  585,  542. 

•  Doe  V.  Slisson,  12  East,  62 ;  Crease 
T.  Barrett,  1  C,  M.  &  R  931. 
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opinioh  makes  the  reputation  current  in  their  day,  bat  sboaid 
also  express  the  concurrent  opinion  of  himself  and  all  others 
who  are  similarly  interested.  But  if  the  declarant's  circnm- 
stances  were  such  that  he  was  apparently  competent  to  testify 
as  to  what  the  common  report  upon  the  subject  was,  it  will 
be  presumed,  till  the  contrary  is  shown,  that  his  utterance  was 
an  expression  of  opinion  common  both  to  himself  and  others. 
For  if  the  mere  possibility  that  the  decreased  person's  inference 
might  proceed  from  some  defective  premises  were  sufficient 
to  exclude  it,  this  head  of  evidence  would  be  entirely  put  an 
end  to.^ 

Not  only  must  the  declaration  express  the  common  report 
as  opposed  to  an  individual  opinion,  but  this  common  report 
or  reputation  must  assert  not  particular  or  individual  facts 
tending  to  prove  or  disprove  the  right,  but  a  general  concla- 
sion  as  to  the  existence  of  the  right  itself;  it  must  be  a  gen- 
eral verdict  not  onh^  of  all  the  persons,  but  also  as  to  the  gen- 
eral effect  of  ail  the  facts.^ 

It  is  necessary  to  the  admissibility  of  declarations  of  this 
description  that  they  should  be  made,  like  those  admitted 
in  pedigree  cases,  before  the  dispute  has  arisen  in  regard  to 
which  they  are  tendered  in  evidence.'  And  by  dispute  is  meant 
not  the  litigation,  but  the  controversy  from  which  it  origi- 
nated.^ The  declaration  in  such  cases  will  not  be  the  less  inad- 
missible because  the  declarant  was  unaware  of  the  contro- 
versy.^ But  the  litigation  to  have  this  effect  must  be  upon 
the  precise  point  to  which  the  declaration  refers.  It  will  not 
be  sufficient  that  it  was  merely  closely  connected  with  it.* 

Declarations  of  this  description  may  be  either  oral,^  as  state- 
ments made  in  course  of  a  perambulation  of  boundaries,'  or 
written,  and  if  in  writing,  in  any  form,  as,  for  instance,  written 
resolutions  passed  at  a  public  meeting,'  statements  contained  in 

1 R  V.  Bedfordshire,  4  R  &  B.  685,  ^d. 

544b  ^  Newcastle  v.  Broxtowe,  4  &  &  Ad. 

s  Berkeley  Peerage^  4  Camp.  401,  278,  280;  Freeman  v.  PhUlips,  4  M.  & 

415.  S.  486. 
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deeds,^  or  in  orders  of  sessions,'  or  contained  in  the  recitals  of 
private  acts  of  the  legislature,*  and  even  in  maps,  if  it  can  be 
satisfactorily  shown  that  they  were  made  or  adopted  by  such 
persons  and  nnder  such  circumstances  as  to  bring  them  within 
the  terms  of  the  rule.* 

The  best  way  to  prove  ancient  rights  is  to  prove  particular 
acts  and  usage  as  far  back  as  living  memory  goes,  and  then 
adduce  evidence  of  reputation  in  regard  to  the  preceding  time.^ 
It  is  not,  however,  essential  to  the  admissibility  of  reputation 
that  there  should  be  any  evidence  of  modern  user;  the  absence 
of  it  only  affects  the  weight,  not  the  admissibility  of  such  evi- 
dence.* 

It  is  well  settled  that  whenever  evidence  of  reputation  in 
the  ordinary  sense  is  admissible,  evidence  may  likewise  be 
given  of  previous  verdicts  or  judgments  between  persons  who 
stand  in  pari  jure  or  in  eodemjure;  that  is  to  say,  persons  who 
had  the  same  relative  interests  as  the  present  parties,  and  be- 
tween whom  the  same  public  general  right  was  contested  and 
decided.^ 

§  4.  Public  and  general — Distinction  between. —  A  right 
is  public  if  it  is  common  to  all  citizens;  and  declarations  as  to 
public  rights,  if  they  were  made  before  the  question  in  rela- 
tion  to  which  they  are  to  be  proved  has  arisen,  are  competent^ 
whoever  made  them.'  Mr.  Greenleaf  says :  ^^  The  terms  '  pub- 
lic' and  ^general'  are  sometimes  used  as  synonymous,  meaning 
merely  that  which  concerns  a  multitude  of  persons.*  But  in 
regard  to  the  admissibility  of  hearsay  testimony,  a  distinction 
has  been  taken  between  them;  the  term  ^public'  being  strictly 
applied  to  that  which  concerns  all  the  citizens  and  every  mem- 
ber of  the  state,  and  the  term  ^  general '  being  referred  to  a 
lesser  though  still  a  large  portion  of  the  community."  ^*    *^  In 

1  Brett  ▼.  Beales,  K  <fc  M.  416 ;  Plax-  <  Crease  v.  Barrett,  1 C,  M.  &  R  919^ 

ton  V.  Dare,  10  B.  &  Q  17.  980;  Dunraven  ▼.  liewellyD,  19  Q.  B. 

s  Newcastle  v.  Broxtowe^  4  E  &  Ad.  791,  S04. 
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matters  of  public  interest  all  persons  must  be  presumed  con- 
versant, on  the  principle  that  individuals  are  presumed  to  be 
conversant  in  their  own  affairs;  and  as  common  rights  are 
naturally  talked  in  the  community,  what  is  thus  dropped  in 
conversation  may  be  presumed  to  be  true.  It  is  the  prevailing- 
current  of  assertion  that  is  resorted  to  as  evidence ;  for  it  is  to 
this  that  every  member  of  the  community  is  supposed  to  be 
privy  and  to  contribute  his  share.  In  matters  strictly  pub- 
lic,—  such,  for  example,  as  a  claim  of  highway  or  a  right  of 
ferry, — reputation  from  any  one  appears  to  be  receivable.  If, 
however,  the  right  in  dispute  be  simply  general  —  that  is,  if 
those  only  who  live  in  a  particular  district  are  interested  in 
it, —  hearsay  from  persons  wholly  unconnected  with  the  place 
of  business  would  be  not  only  of  no  value,  but  probably  alto- 
gether inadmissible.  Evidence  of  common  reputation  is  there- 
fore received  in  regard  to  public  facts  on  grounds  similar  to 
that  on  w^hich  public  documents  not  judicial  are  admitted; 
namely,  the  interest  which  all  have  in  their  truth  and  the  con- 
sequent probability  that  they  are  true."^  Thus,  where  many 
persons  have  a  right  of  common  in  land,  evidence  of  reputa- 
tion as  to  the  rights  of  one  is  admissible,  provided  it  is  derived 
from  persons  conversant  with  the  neighborhood.  Mr.  Green- 
leaf  says:  "It  appears,  therefore,  that  competent  knowledge 
in  the  declarant  is,  in  all  cases,  an  essential  prerequisite  to  the 
admission  of  bis  testimony;  and  that  though  all  the  citizens 
are  presumed  to  have  that  knowledge  in  some  degree,  where 
the  matter  is  of  public  concernment,  yet  in  other  matters, 
of  interest  to  many  persons,  some  particular  evidence  of  such 
knowledge  is  required."* 

§  5.  What  matters  involve  public  or  general  interest. — 
Hearsay  has  been  admitted  where  the  question  related  to  a 
right  of  common;'  a  parochial;*  a  manorial  custom;*  a  cus- 
tom of  mining  in  a  particular  district  —  the  limits  of  a  town;* 
the  boundaries  between  counties,  parishes,  hamlets  or  manors;^ 
or  between  old  and  new  land  in  a  manor;®  a  claim  of  tolls  on 
a  public  road,  the  fact  whether  a  road  was  public  or  private;* 


1 1  Starkie,  Ev.,  §  195. 

2 1  Greenl.  Ev.,  §  129. 
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a  prescriptive  liability  to  repair  sea-walls  ^  or  bridges ; '  a  claim 
of  highway ; '  the  fact  whether  land  on  a  river  was  a  public 
landing-place  or  not;*  the  jurisdiction  of  a  court;  or  the  exist- 
ence of  a  manor.'  But  while  general  reputation  is  evidence,  the 
tradition  of  a  particular  fact  is  not.  In  order  to  admit  repu- 
tation it  is  not  necessary  that  the  user  should  be  shown,  but 
such  evidence  without  user  is  entitled  to  but  little  weight. 

§  6.  Bights  must  be  aneient  and  declarants  dead. —  State- 
ments as  to  matters  of  general  public  history  made  in  accred- 
ited historical  books  —  by  authors  deceased  or  out  of  the  reach 
of  process  of  court  —  are  held  to  be  competent  when  the  occur- 
rence of  any  such  matter  is  in  issue  or  relevant  to  the  i^sue. 
A  party  relying  upon  historical  facts  must  produce  some  evi- 
dence thereof  to  the  jury.  It  seems  that  no  historical  work 
can  be  read  in  evidence  while  its  author  is  living  and  might  be 
called  as  a  witness.  A  local  history,  it  seems,  is  not  admissible 
evidence.  To  warrant  its  introduction  it  must  relate  to  such 
facts  as  are  of  a  public  nature  and  of  interest  to  the  whole 
state.'  A  public  and  a  general  history  is  receivable  in  evidence 
to  prove  a  matter  relating  to  the  country  at  large;'  probably 
for  the  same  reason  that  the  law  permits  matters  of  public  and 
general  interest  to  be  proved  by  the  declarations  of  deceased 
persons,  who  may  be  presumed  to  have  had  competent  knowl- 
edge on  the  subject,  or  by  old  documents  which  under  ordi- 
nary circumstances  would  be  rejected  for  want  of  originality, 
although  there  are  cases  to  be  found  in  the  books  where  his- 
tories have  been  received  in  evidence  and  which  it  might  be 
diflBcult  to  support  on  this  principle.*  But  a  history  is  not  re- 
ceivable to  prove  a  private  right  or  particular  custom.*  In  a 
recent  case^*  it  was  held  by  the  court  of  exchequer  that  counsel 
or  a  party  at  a  trial  may  refer  to  matters  of  general  history, 
provided  the  license  be  exercised  with  prudence,  but  cannot 
refer  to  particular  books  of  history,  or  read  particular  passages 

1  Rex  V.  Leigh,  10  Ad.  &  El.  89a  7  b.  N.  P.  248 ;  2  Phill  Ev.  155  (10th 
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from  them,  to  prove  any  fact  relevant  to  the  caase.    Also  that 
works  of  standard  authority  in  literature  may,  provided  the 
privilege  be  not  abused,  be  referred  to  by  counsel  or  a  party 
at  trial,  in  order  to  show  the  general  coarse  of  composition, 
explain  the  sense  in  which  words  are  used,  and  matters    of  a 
like  nature,  but  that  they  cannot  be  resorted  to  for  the   par- 
pose  of  proving  facts  relevant  to  the  cause.    Eeputation,  tradi- 
tion, or  hearsay,  as  it  may  properly  be  called,  is  from  necessity 
admissible  to  prove  historical  facts  of  former  ages,  abont  which 
no  contemporaneous  living  person  can  testify.    Mr.  Greenleaf 
says:  "The  law  allows  them  to  be  proved  by  general  reputa- 
tion; that  is,  by  the  declarations  of  deceased  persons,  who  may 
be  presumed  to  have  competent  knowledge  on  the  subject^    It 
is  to  be  observed  that  the  exception  we  are  now  considering 
is  admitted  only  in  the  case  of  ancient  rights,  and  in  respect 
to  the  declarations  of  persons  supposed  to  be  dead."  *    It  is 
required  by  the  nature  of  the  rights  in  question;  their  origin 
being  generally  antecedent  to  the  time  of  legal  memory,  and 
incapable  of  direct  proof  by  living  witnesses  both  from  this 
fact  and  from  the  undefined  generality  of  their  nature. 

§7.  Ante  litem  motam* — Mr.  Greenleaf  says:  ^^  Another 
important  qualification  in  the  admission  of  reputation  is  that 
the  declaration  so  received  must  have  been  made  before  any 
controversy  arose  touching  the  matter  to  which  it  relates; 
as  it  is  usually  expressed,  ante  litem  motam.  The  ground  on 
which  such  evidence  is  admitted  at  all  is,  that  the  declarations 
'  are  the  natural  effusion  of  a  party,  who  must  know  the  truth, 
and  who  speaks  without  any  temptation  to  exceed  or  fall 
short  of  the  truth.' '  But  no  man  is  presumed  to  be  thus  in- 
different in  regard  to  matters  in  actual  controversy;  for  when 
the  contest  has  begun,  people  generally  take  part  on  the  one 
side  or  the  other;  their  minds  are  in  a  ferment,  and,  if  they 
are  disposed  to  speak  the  truth,  facts  are  seen  by  them  through 
a  false  medium;  consequently  all  ex  parte  statements,  whether 
under  oath  or  not,  are  rejected  if  they  were  made  subsequently 
to  the  date  of  the  controversy."  * 

1  Crease  t.  Barrett,  1  C,  M.  &  R.        *1  Greenl.  Ev.,  §  181;  Whitelocke 
919.  V.  Baker,  18  Yes.  514 ;  Taylor  oa  Ev., 

SI  Greenl.  Ev.,  g  180;    Davis  t.    §  62a 
Fuller,  12  Vt  17a  *  1  Greenl.  Ev.,  §  181 ;  Richards  ▼. 

Bassett^  10  B.  &  Q  160. 
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§8.  lis  niota— What  Is.— Mr.  Greenleaf  says:  "The  lis 
fnotdy  in  the  sense  of  our  law,  carries  with  it  the  further  idea 
of  a  controversy  upon  the  same  particular  subject  in  issue. 
For,  if  the  matter  under  discussion  at  the  time  of  trial  was 
not  in  controversy  at  the  time  to  which  the  declarations  offered 
in  evidence  relate,  they  are  admissible,  notwithstanding  a  con- 
troversy did  exist  upon  some  other  branch  of  the  general  sub- 
ject.^ The  value  of  general  reputation  as  evidence  of  the  true 
state  of  facts  depends  upon  its  being  the  concurrent  belief  of 
minds  unbiased  and  in  a  situation  favorable  to  a  knowledge 
of  the  truth,  and  referring  to  a  period  when  this  fountain  of 
evidence  was  not  rendered  turbid  by  agitation.  But  the  dis- 
cussion of  other  topics,  however  similar  in  their  general  nature, 
at  the  time  referred  to,  does  not  necessarily  lead  to  the  infer- 
ence that  the  particular  point  in  issue  was  also  controverted, 
and  therefore  is  not  deemed  suflScient  to  exclude  the  sort  of 
proof  we  are  now  considering." ' 

§  9.  Declarations  post  litem  motam.— Mr.  Greenleaf  says : 
"  Declarations  made  after  the  controversy  has  originated  are 
excluded,  even  though  proof  is  offered  that  the  existence  of 
the  controversy  was  not  known  to  the  declarant.  The  ques- 
tion of  his  ignorance  or  knowledge  of  this  fact  is  one  which 
the  courts  will  not  try ;  partly  because  of  the  danger  of  an 
erroneous  decision  of  the  principal  fact  by  the  jury,  from  the 
raising  of  many  collateral  issues,  thereby  introducing  great 
confusion  into  the  cause ;  and  partly  from  the  f ruitlessness  of 
the  inquiry,  it  being  from  its  very  nature  impossible  in  most 
cases  to  prove  that  the  existence  of  the  controversy  was  not 
known.  The  declarant  in  this  case  is  always  absent  and  gen- 
erally dead."  • 

§  10.  Witness  need  not  specify  from  whom  he  heard. — 
Mr.  Greenleaf  says :  "  Where  evidence  of  reputation  is  admit- 
ted, in  cases  of  public  or  general  interest,  it  is  not  necessary 
that  the  witness  should  be  able  to  specify  from  whom  he  heard 
the  declaration.  For  that,  in  the  much  greater  number  of 
cases,  would  be  impossible."  ^ 

1 1  Greenl  Ev.,  §  16a  « 1  Greenl.  Ev.,  g  ISa 

2  Id. ;  Freeman  v.  Phillip^  4  M.  &  a       *1  Greenl  Ev.,  §  185. 
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§  11.  What  matters  not  admissible  as  hearsay.— Reputa- 
tion is  not  admissible  to  show:  What  were  the  boundarieB  be- 
tween two  private  estates;^  or  whether  a  party  had  a  private 
right  of  way  over  a  particular  field;*  whether  the  plaintiff 
was  exclusive  owner  of  the  soil,  or  had  a  right  of  common 
only.'    The  want  of  competent  knowledge  in  the  declarant  is 
the  reason  assigned  for  rejecting  evidence  of  reputation  of 
common  fame  in  mere  matters  of  private  right.    Evidence  of 
general  reputation,  upon  general  points,  is  receivable,  because, 
all  mankind  being  interested  therein,  it  is  natural  to  suppose 
that  they  may  be  conversant  with  the  subjects,  and  that  they 
should  discourse  together  about  them,  having  all  the  sanae 
means  of  information. 

§  13.  Particular  facts. —  Declarations  as  to  particular  fact s 
from  which  the  existence  of  any  public  or  general  right  or  cus- 
tom, or  matter  of  public  or  general  interest,  may  be  inferred^ 
are  not  competent.  Thus,  reputation  as  to  particular  facts  is 
inadmissible.  The  question  of  the  admissibility  of  this  sort  of 
evidence  turns  upon  the  nature  of  the  reputed  fact  —  whether 
it  was  interesting  to  one  party  only,  or  to  many.  But  if  it 
had  no  connection  with  the  exercise  of  any  public  right,  nor 
the  discharge  of  any  public  duty,  nor  with  any  other  matter 
of  general  interest,  it  falls  within  the  general  rule  by  which 
hearsay  evidence  is  excluded. 

§  13.  Maps^  documents^  etc. —  Documentary  and  all  other 
kinds  of  proof  denominated  hearsay  are  admissible,  as  the 
medium  of  proving  traditionary  reputation  in  matters  of  pub- 
lic and  general  interest.  Mr.  Qreenleaf  says:  "If  the  matter 
in  controversy  is  ancient  and  not  susceptible  of  better  evi- 
dence, any  proof  in  the  nature  of  traditionary  declarations  is 
receivable,  whether  it  be  oral  or  written,  subject  to  the  quali- 
fication above  stated.  Thus,  deeds,  leases  and  other  private 
documents  are  admitted  as  declaratory  of  the  public  matters 
recited  in  them.*  Maps  also  showing  the  boundaries  of  towns 
and  parishes  are  admissible,  if  it  appear  that  they  have  been 
made  by  persons  having  adequate  knowledge."*    So  they  are 

1  Clothier  V.  Chapman,  14  East,  881.  «1  Greenl   Ev.,  §  189;  Noyes  v. 

2Blockett  V.  Lowes,  2  M.  &  &  494.  White,  19  Conn.  250;  Auere  v.  Wat- 

a  Richards  v.  Bassett,  10  B.  &  G  663.  son,  187  U.  a  584;  Hargro  v.  Hodg- 

«  Clazton  V.  Dare,  10  K  &  C  17.  don,  89  CaL  62a 
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of  private  premises.^  A  map  one  hundred  years  old,  made  by 
the  official  surveyor  through  a  farm,  is  evidence  of  the  width 
of  the  highway  through  the  adjacent  farm;'  so  are  plans  of 
the  premises  properly  identified ; '  so  is  an  unrecorded  plan, 
referred  to  in  a  recorded  deed,  when  properly  identified;*  so 
is  an  unrecorded  plat  of  an  addition  to  prove  location  and 
identity.**  Field-notes  are  admissible  to  locate  a  beginning  cor- 
ner/ Maps  or  plats  of  premises  alleged  to  have  been  damaged, 
identified  by  witnesses  and  shown  to  be  substantially  correct, 
are  properly  submitted  to  the  jury  to  be  considered  in  connec- 
tion with  other  evidenced  So  is  a  rough-draft  sketch  of  prop- 
erty injured,  made  by  a  witness  testifying  in  relation  to  the 
condition  and  situation  of  the  property  after  the  injury.® 

III.    HEABSAT  AS  TO  FACTS   OF  FAMILY  HISTORY, 

§  14.  In  general. —  Mr.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,*  says:  "As  a  general  rule,  where  pedigree  is  di- 
rectly in  issue,  the  declarations  of  a  person  shown  to  be  legiti- 
mately  related  by  blood  to  the  person  to  whom  they  relate, 
or  by  the  husband  or  wife  of  such  person,  if  made  before  the 
question  in  relation  to  which  they  are  to  be  proved  has  arisen, 
are  relevant  as  to  the  existence  of  any  relationship  between 
persons,  whether  living  or  dead,  or  to  the  birth,  marriage  or 
death  of  any  person  by  which  such  relationship  was  consti- 
tuted, or  to  the  time  or  place  at  which  any  fact  occurred,  or 
to  any  fact  immediately  connected  with  its  occurrence.  Such 
declarations  may  express  either  the  personal  knowledge  of  the 
declarant,  or  information  given  to  him  by  other  persons  quali- 
fied to  be  declarants.  They  may  be  made  in  any  form,  and  in 
any  document,  or  upon  anything  in  which  statements  as  to  re- 
lationship are  commonly  made." 

Hearsay  evidence  is  admitted  to  prove  facts  of  family  his- 

1  Rowland  v.  McCown,  20  Oreg.  53a  « Irvin  v.  Bevil,  80  Tex.  882. 

2  Blackman  v.  ReiHy,  53  N.  Y.  State  '  Kankakee  &  a  R  Ca  v.  Horan, 
Repi  865,  138  N.  Y.  818;  Chicago,  M.  131  III.  288;  Oulbertson  v.  Holliday, 
&  St  Paul  R  Ca  v.  Mc Arthur,  58  Fed.  50  Neb.  229. 

Rep.  464  8  Brown  v.  Galesburg,  P.  B.  &  T. 

«McVey  v.  Durkin,  186  Pa.  St  418.  Co.,  132  111.  648;  Griffith  v.  Rife,  73 

«Weld  V.  Brooks,  152  Mass.  297.  Tex.  185. 

« Lute  V.  C<»mpton,  77  Wia  587 ;  •  Art  St 
Atwood  V.  Canrike,  86  Mich.  99 ;  Reed 
V.  Murry  (CaL),  24  Pac.  Rep.  841. 
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tory  upon  the  ground  of  necessity,  and  upon  the  obvioas  diffi- 
culty of  tracing  descent  and  relationship  of  deceased    mem- 
bers of  families  by  any  other  evidence.    The  law  will  receiTe 
the  natural  effusions  of  a  party  who  knew  the  trath,  and  who 
spoke  upon  an  occasion  where  his  mind  stood  in  an  even  posi- 
tion, without  any  temptation  to  exceed  or  fall  short  of  the 
truth.    The  value  of  such  evidence  is  enhanced  in  proportion 
as  it  relates  to  long  past  occurrences,  other  evidence  of  which 
is  impaired  or  lost  by  lapse  of  time;^  in  proportion,  too,  as  it 
consists  of  contemporaneous  declarations  or  records  formally 
or  solemnly  made  by  persons  naturally  cognizant  of  the  facts, 
and  who  would  have  no  motive  to  misrepresent;'  and  in  pro- 
portion as  those  from  whom  it  proceeded  bore  such  relation 
as  created  an  interest  to  ascertain  and  perpetuate  the  trath ; ' 
and,  if  consisting  of  an  oral  declaration,  by  the  naturalness  of 
the  circumstances  which  lead  to  its  being  made;  and,  if  con- 
sisting of  records,  in  proportion  as  they  have  been  public,  open, 
and  well  known  to  the  family.*    At  best  it  is  weak  evidence.* 
Any  declarations,  in  order  to  be  received,  must  have  been  made 
ante  litem  motam^  and  after  the  death  of  the  declarant.* 

§  16.  Facts  that  may  be  proved. — The  facts  of  family  his- 
tory which  may  be  proved  by  hearsay  from  proper  sources 
are :  Eelationship  generally,^  its  degree,'  birth,*  death,^*  mar- 
riage," issue  or  want  of  issue,"  living  or  survival,"  relative  age 
or  seniority,  name  and  the  place  of  residence." 

As  a  general  rule,  the  date  of  a  person's  birth  may  be  tes- 
tified to  by  himself  or  by  members  of  his  family,  although 
they  know  the  fact  only  by  hearsay  based  on  family  tradi- 
tion."   The  declarations  of  a  deceased  person  as  to  the  geneal- 

1  Stouvenal  v.  Stephens,  S6  How.  Pr.  *  American  L.  In&  Ca  ▼.  Rosenaglei 

(N.  Y.)  244 ;  Byere  v.  Wallace,  87  Tex.  77  Pa.  St  507. 

50a  10  Masons  v.  Fuller,  45  V t  29. 

^CaujoUe  v.  Ferrie,  23  N.  Y.  90-94  "Caujolle  v.  Ferrie,  23  N.  Y.  90: 

s  Walker  v.  Wingfield,  18  Yes.  511.  Eiseniord  v.  Glum,  126  id  552, 88  N.  Y. 

« North  Brookfield  ▼.  Warren,  16  State  Repi  446,  44  AlU  Lw  J.  66;  Bell 

Gray,  174.  ▼.  Bumstead,  60  Hun,  580^  88  K.  Y. 

0  Morewood  ▼.  Wood,  14  East,  880.  State  Repi  89a 

6  Hodges  ▼.  Hodges,  106  N.  C.  874 ;  12  People  ▼.  Fulton  F.  In&  Coi,  25 

State  T.  Parker,  id.  711.  Wend.  20a 

^Baokdahl  v.  Grand  Lodge  A.  a  »  Johnson  ▼.  Pembroke,  11  East,  (HM. 

U.  W.,  46  Minn.  61 ;  Louder  ▼.  Sohlu-  "Cuddy  v.  Brown,  78  III.  415i 

ten  78  Tex.  I'oa  ^Houlton  ▼.  Kanteufel,  61  Minn. 

8  Ewbb  V.  Richardson,  42  Vt  465.  185. 
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ogy  of  a  family,  relating  to  events  which  occurred  in  a  foreign 
country,  are  admissible  in  evidence,  after  so  great  a  lapse  of 
time  that  strict  proof  cannot  be  adduced,  upon  slight  proof 
that  the  declarants  were  members  of  a  family  to  which  their 
declarations  relate.^    In  an  action  by  one  claiming  to  be  the 
son  of  a  decedent  to  recover  lands  left  by  such  decedent,  the 
plaintiff  may  show  by  witnesses  that  such  decedent  bad  said 
that  he  was  married  and  had  a  wife,  and  named  plaintiff's 
mother,  and  that  he  had  an  heir  —  a  son.     It  seems  that  if  the 
alleged  declaration  of  marriage  was  made  before  the  plaintiff's 
birth  it  would  tend  to  prove  plaintiff's  legitimacy.     The  excep- 
tion regarding  the  admission  of  hearsay  evidence  in  case  of 
pedigree  is  not  confined  to  ancient  facts,  but  extends  also  to 
matters  of  pedigree  which  have  recently  transpired ;  and  the 
hearsay  as  to  deceased  witnesses  is  admitted  as  to  facts  which 
have  occurred  in  the  presence  of  living  witnesses.* 

§16.  By  whose  declarations  proved. —  The  hearsay  must 
be  from  persons  having  such  a  connection  by  blood  or  mar- 
riage with  the  party  to  whom  it  relates  that  it  is  natural  and 
likely  from  their  domestic  habits  and  connections  that  they 
are  speaking  the  truth  and  are  not  mistaken.  It  must  ap- 
pear that  the  declarant  or  source  of  the  witness'  informa- 
tion was  a  deceased  member  of  the  family,  legally  related  by 
blood  or  marriage  to  the  family  whose  history  the  fact  con- 
cerns.' But  in  Backdahl  v.  Grand  Lodge  A.  O.  U.  W.*  it  is 
held  that  relationship  may  be  proved  by  one  acquainted  with 
the  family  and  who  knows  that  the  person  was  recognized 
by  it  as  a  relative.  The  general  rule,  however,  is  that  the 
witness  must  name  the  source  of  information,^  and  show 
affirmatively  that  it  was  a  relative  or  connection,*  who  is  since 
deceased.''  It  is  enough  to  show  that  the  declarant  was  con- 
nected with  the  family,  without  proving  him  to  be  a  connec- 
tion of  the  person  whose  connection  with  the  family  is  to  be 
established.'     And  conversely,  relationship  of  the  declarant 

1  Re  RobVs  Estate,  37  a  a  la  ^  Scott  v.  Ratliffe,  5  Pet  81. 

'Euenlord  v.  Clam  et  al.,  120  N.  Y.  ^Chapman  ▼.  Chapman,  2  Conn. 

552.  88  N.  Y.  State  Rep.  452.  847 ;  Waldron  v.  Tuttle^  4  N.  H.  871. 

^Emerson  ▼.  V^hite,  29  N.  H.  491;  ^Greenlief  ▼.  Dubuqae,  eta  R.  R. 

1  Taylor  on  Ev.,  §g  569-571 ;  Doe  v.  Co.,  80  Iowa,  801. 

Randall,  2  Moore  &  P.  2a  SMonkton  v.  Attorney-Qeneral,  3 

446  Minn.  61.  Rues.  &  M.  156» 
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with  the  particular  person  is  suflBcient  to  admit  his    declare 
tions  of  the  relationship  of  that  person  to  the  familj^.      Bui 
his  relatfonship  to  one  or  the  other  must  be  established  bv 
other  evidence  than  the  declarations  themselves.^     Tiiis   is  a 
preliminary  question  for  the  judge;'  and  slight  evidence  that 
the  declarant  was  connected,  even  without  showing  tbe   pre- 
cise degree  of  relationship,  seems  to  be  sufficient.*     Thus,  to 
prove  a  marriage  for  the  purpose  of  legitimating  tbi©    issne 
as  heirs  of  the  alleged  husband,  evidence  of  a  declaratioo  of  a 
relative  of  the  woman  is  not  competent  in  the  first  ins ta, nee, 
because  the  declarant  must  first  be  shown  to  be  connected  \^itb 
the  family  of  the  man.*    Where  the  whole  evidence  is  tradi- 
tionary, when  it  consists  entirely  of  family  reputation  or  state- 
ments of  declarations  made  by  persons  who  died  long  agx>,  it 
must  be  taken  with  such  allowance  and  also  with  such    sus- 
picions as  ought  reasonably  to  be  attached  to  it.   To  prove  who 
was  the  mother  of  the  child,  the  declarations  of  a  father  in 
reference  thereto  may  be  received.*    So,  too,  the  declarations 
of  a  mother  in  reference  to  the  paternity  of  her  son  may  be 
given  in  evidence;®  so  the  declarations  of  any  deceased  person 
as  to  whom  were  his  or  her  heirs.'    A  man's  declarations  that 
he  is  married  and  that  a  certain  child  is  his  son  and  heir,  al- 
though not  admissible  to  prove  marriage  as  part  of  the  res 
gestm^  when  he  never  lived  or  cohabited  with  the  alleged  wife 
and  never  had  anything  to  do  with  her  son,  are  admissible  as 
hearsay  evidence  concerning  pedigree  on  the  question  of  the 
legitimacy  of  the  son.®    Declarations  of  a  deceased  person  are 
admissible  to  prove  the  relationship  of  such  person  to  another 
who  is  also  deceased.'    A  minor  may  testify  to  his  own  age 
according  to  the  reputation  in  the  family.***    But  testimony  of 
one  as  to  the  age  of  another  upon  information  from  the  latters 
sister  is  inadmissible  where  it  is  not  shown  that  the  sister  is 

1  Blackburn  v.  Crawford,  3  Wall  « Caujolle  v.  Ferrie,  26  Barb.  177. 

187.  'Moffit  V.   Witherspoon,   10   Ired 

*-«  Doe  V.  Davis,  10  Q.  R  823.  (N.  C.)  185. 

» 1  Taylor  on  Ev.,  §  573.  SEisenlord  v.  Clura,  1-26  N.  Y.  552, 

*  Blackburn  v.  Crawford,  8  Wall.  88  N.  Y.  State  Repi  446 ;  Bell  v.  Bum- 

187 ;  Flora  v.  Andei-son,  75  Fed.  Rep.  stead,  id.  893,  60  Hun,  580. 

217.  9 Louder  v.  Schluter,  78  Tex.  103. 

5  United    States    v.    Saunders,    1  lo  state  v.  Best,  108  N.  C  747. 
Humph.  (Tenn.)  483;  Re  Hurlberts' 
Estate,  68  Vt.  366. 
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dead ;  ^  it  must  also  first  aflirmatively  appear  that  the  decla- 
ration was  made  ante  litem  motam? 

Since  the  proof  of  a  particular  relationship  often  depends 
on  the  proof  of  some  specific  fact,  such  as  the  date  of  some 
particular  birth,  marriage  or  death,  or  some  incident  connected 
therewith,  or  the  place  of  residence  of  some  particular  person 
or  family,  these  facts  are  also  regarded  as  matters  of  pedigree 
within  the  meaning  of  the  rule  when  they  thus  tend  to  prove 
a  relationship  which  is  in  question.'    In  an  administration  ac- 
tion the  question  was  whether  two  children  were  legitimate. 
Declarations  contained  in  letters  of  their  reputed  father,  since 
deceased,  stating  their  exact  ages  and  thereby  making  it  clear 
that  they  must  have  been  born  before  the  date  of  his  marriage, 
were  admitted  to  prove  their  illegitimacy.*    So  declarations 
have  been  admitted  to  prove  that  a  person  of  a  particular 
name  was  resident  in  a  particular  place,  when  that  fact  was 
relevant  for  the  purpose  of  proving  a  step  in  a  genealogy;* 
and  in  an  action  for  goods  sold  and  delivered,  to  which  the  de- 
fense of  infancy  was  pleaded,  the  date  of  the  defendant's  birth 
being  in  question,  it  was  held  that  a  declaration  made  by  his 
deceased  father  was  not  admissible  in  evidence;*  and  declara- 
tions tending  to  prove  the  place  of  birth  have  been  rejected 
on  the  same  grounds.'' 

Before  a  declaration  tending  to  prove  relationship  between 
two  persons  can  be  given  in  evidence,  it  is  necessary  to  prove 
by  some  means  other  than  the  declaration  itself  that  the  de- 
clarant is  related  to  one  of  those  two  persons,  since  otherwise  it 
would  be  possible  for  a  stranger,  by  merely  claiming  alliance 
with  a  family,  to  put  himself  in  a  position  to  affect  the  rights 
of  its  members.®    But  it  is  not  necessary  to  prove  that  he  is 

estate  V.  Parker,  106  N.  C.  711;  commented  on  in  Haines  v.  Guthrie, 

JeDDings  V.  Webb,  8  D.  C.  App.  4a  18  Q.  &  D.  8m,  823. 

« Hodges  V.  Hodges,  106  N.  C.  874.  ^Rishton  v.  Nesbit,  2  Moa  &  Rob. 

But  see  Eisenlord  v.  Clum  et  al,  88  554 ;  Shields  v.  Boucher,  1  De  G.  & 

N.  Y.  State  Rep.  452.  Sm.  40. 

'MoDckton  y.  Attorney-General,  2  ^  Haines  v.  Guthrie,  18  Q.  B.  D.  818; 

Rufl&  &  Myl  147,  156 ;  Betty  v.  Nail,  Figge  v.  Wedderburn,  6  Jur.  2ia 

7  Ir.  G  L.  17.  7  R.  V.  Erith,  8  East,  589. 

« Be  Turner,  29  Ch.  D.  985;  Kidney  ^Monckton  v.  Attorney-General  2 

y.  Cockbum,  2  Russ.  &.My.  167;  Her-  Russ.  &  MyL  147;  Doe  v.  Randall,  2 

bert  V.  Tuckal,  T.  Raym.  84,  cited  in  Moo.  &  P.  20,  24 
Boe  y.  RawlingB,  7  East,  279, 290,  and 
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related  to  both  of  them,  for  this  would  involve  the  absardit/ 
of  requiring  proof  of  the  very  question  in  issue  as  a  prelici' 
inary  to  giving  the  evidence  which  is  tendered  to  pro^e  iL 
The  relationship  of  the  declarant  which  has  thus  to  be  prov^i 
must  be  a  legitimate  one,  but  there  is  no  limit  as  to  its  rtf- 
moteness ;  and  for  the  purpose  of  this  rule,  husband  and  frife 
are  deemed  to  be  related  to  each  other.'    Hence,  the  husband 
is  a  competent  declarant  in  regard  to  his  wife's  family,*  and 
the  wife  in  like  manner  in  regard  to  her  husband's;*  bnt  the 
rule  excludes  the  declarations  not  only  of  those  who  are  con- 
nected by  illegitimate  ties  with  the  family  to  which  the  declar- 
ant relates,^  but  also  friends  or  dependents,  however  intimate.^ 
The  preliminary  proof  of  this  relationship  must  be  such  as  to 
satisfy  the  judge  on  whose  decision  the  admissibility  <ft  the 
evidence  depends,  and  will  not  necessarily  be  of  such  a  strict 
character  as  would  be  requisite  for  the  proof  of  a  fact  in  issue. 
It  has  always  been  held  that  the  declarations  of  a  deoeased 
father  or  mother  are  admissible  to  prove  the  legitimacy  pr 
illegitimacy  of  their  children  (provided  that  they  do  not  con- 
travene the  rule  which  prohibits  on  grounds  of  public  policy 
their  giving  evidence  of  non-access  after  marriage),  as,  for  in- 
stance, by  proving  that  the  children  were  born  before  the  date 
of  the  marriage,''  or  by  disproving  the  existence  of  any  mar- 
riage at  all.^    In  like  manner  declarations  have  been  admitted 
to  prove  that  a  particular  person  is  the  sister  of  the  declarant* 
In  this  case  it  was  expressly  held  that  no  evidence  could  be 
necessary  to  connect  the  declarant  with  her  own  family.    It 
will  be  noticed  that  this  decision  involves  the  admissibility  of 
declarations  as  to  the  marriage  of  the  declarant's  parents  and 
the  declarant's  own  legitimacy.     So  declarations  have  been 
admitted  to  prove  that  the  declarant  himself  is  illegitimate  and 
has  no  relatives  whatever,  without  apparently  any  prelimiiury 

1  MoncktoD  ▼.  Attorney-General,  2  *  Doe  ▼.  Barton,  3  Moa  &  BoK  8& 

Ruas.  &  MyL  147,  156,  157.  *  Johnson  v.  Lawson,  2  Bing;.  8& 

3  Davies  v.  Lowndes,  7  So.  N.  a  141,  ^Goodright  t.  Moss,  3  Cow|x  691; 

181 ;    Shrewsbury  Peerage^  7  H.  L.  Re  Turner,  29  Ch.  D.  065. 

1,  2a  8  Murray  v.  Milner,  12  Ch.  D.  843i 

>  Doe  V.  Harvey,  Ry.  A  Moa  297 ;  >  Smith  v.  Tebbitt,  I*  R  1  P.  ft  D. 

Vowles  T.  Young,  13  Ves.  140.  854 

*  Shrewsbury  Peerage^  7  H.  lb  1, 
23,26. 
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proof  being  required  as  a  condition  of  admitting  the  declara* 
lion.* 

On  the  other  hand,  there  are  several  oases  in  which,  perhaps 
sometimes  without  discussion  as  to  the  necessity  of  such  pre- 
liminary evidence,  the  court  has  clearly  proceeded  on  the  as- 
sumption that,  in  some  cases  at  any  rate,  before  a  declaration 
is  admissible  to  prove  the  relationship  of  some  other  person  to 
the  declarant,  preliminary  evidence  thereof,  independent  of  the 
declaration  itself,  must  first  be  given.    Thus,  it  has  been  held 
that  a  declaration  as  to  the  declarant's  own  legitimacy  is  ad- 
missible after  some  prima  facie  evidence  of  that  fact  has  first 
been  given,  and  that  it  is  no  objection  to  the  preliminary  decis- 
ion by  the  judge  of  this  question  that  it  is  the  very  question 
in  issue  in  the  case.'    So  it  has  been  held  that  a  declaration  to 
the  effect  that  the  declarant  was  legally  married  is  not  ad- 
missible until  some  preliminary  proof  of  the  marriage  has  been 
given.* 

The  declaration  must  have  been  made  ante  litem  motam} 
The  mere  existence  of  the  situation  out  of  which  the  dispute 
subsequently  arises  does  not  render  a  declaration  inadmissible^ 
nor,  on  the  other  hand,  is  actual  litigation  necessary  to  exclude 
it;  but  so  soon  as  a  controversy  has  actually  arisen  which 
would  naturally'  create  a  bias  in  the  mind  of  one  standing  in 
the  relation  of  the  declarant,  all  subsequent  declarations  become 
inadmissible.' 

It  is  immaterial  whether  the  declarant  is  or  is  not  aware 
of  the  controversy.*  But  declarations  made  before  any  dis- 
pute has  arisen,  although  with  the  express  view  of  precluding 
controversy,  are  not  on  that  account  inadmissible.^  Hence 
it  has  been  held  that  all  depositions  made  for  the  purpose  of 
another  suit  are  inadmissible  if  the  same  point  was  in  issue,* 

iProc.-Gen.  v.  Williams,  81  L.  J.  P.  »Sheddon  v.  Attorney -General,  30 

11  &  A.  157.  L.  J.  P.  M.  &  A.  217,  286. 
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ixiB  V.  Eardley,  L.  K.  2  P.  &  D.  248;  401,  417. 

Berkeley  Peerage  Case^  4  Camp.  401,  7 Id.;  Goodright  v.  Moss,  2  Cowp. 

40a  591. 
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2  Ru8&  &  MyL  147. 
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but  otherwise  not.^  The  previous  controversy,  to  render  the 
declaration  inadmissible,  must  have  been  on  precisely  the  same 
point.* 

It  is  not  necessary  that  the  declarations  should  contain  only 
matters  within  the  personal  knowledge  of  the  declarant.  They 
may  be  based  on  statements  made  to  him  by  a  relative  who 
has  such  personal  knowledge,'  or  they  may  be  based  on  tradi- 
tion involving  any  number  of  degrees  of  hearsay,  so  long  as  it 
is  the  tradition  of  deceased  members  of  the  family  and  not  of 
strangers.*  It  is  not  necessary  that  the  declaration  should 
state  with  exactitude  the  degree  of  relationship;  its  failure  to 
do  so  will  affect  its  weight  and  not  its  admissibility.*  Nor  that 
the  evidence  should  have  any  greater  precision  than  the  case 
fairly  admits  of. 

The  form  of  declaration  or  the  manner  of  its  preservation 
is  immaterial.®  Thus,  a  recital  in  a  deed,^  entries  in  a  family 
bible  or  other  family  record,®  correspondence  in  the  family  and 
even  loose  papers  have  been  held  admissible.* 

Declarations  are  not  admissible  to  establish  pedigree  or 
matters  collateral  thereto  in  cases  where  pedigree  itself  is  not 
directly  relevant."    A  wife's  sister  is  not  allowed  to  testify 

1  Lyle  V.  Ellwood,  19  Eq.  9a  Joest,  51  Ind.  287 ;  Craufurd  v.  Black- 
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concerning  the  pedigree  of  the  husband's  family.^  The  rule 
does  not  extend  to  a  trusted  family  servant.^  Keputation  in 
the  family  is  equally  admissible  with  direct  statements  by  de- 
ceased members.' 

§  17.  Marriage. —  The  declarations  of  deceased  members  of 
a  family  in  reference  to  marriage  are  admissible;  but  where 
the  marriage  is  essential  to  be  established  as  a  substantive 
fact,  it  cannot  be  established  by  such  declarations.*  In  some 
states,  however,  it  is  proper  to  prove  the  marriage  of  parties 
by  proving  cohabitation.^  So  it  is  competent  to  prove,  by 
the  declarations  of  the  parents  of  a  child,  whether  they 
were  married  when  the  child  was  born.'  But  such  evidence 
is  not  admissible  to  prove  that  children  born  in  wedlock  are 
illegitimate  by  reason  of  non-access.'  Such  evidence  is  admis- 
sible to  prove  whom  a  man  married  or  whom  a  woman  mar- 
ried, what  children  they  had,  and  whether  legitimate  or  ille- 
gitimate.^ 

Marriage  is  a  status  which  here  and  in  most  countries  can 
only  be  validly  created  by  a  contract  executed  in  accordance 
with  certain  prescribed  formalities.  But  on  grounds  of  policy 
it  is  well  settled  that  it  is  not  essential  to  its  proof  to  show 
that  all  the  requisite  formalities  have  been  complied  with.  In 
all  cases  save  where  the  proof  of  marriage  is  essential  to  the 
establishment  of  a  criminal  charge,  as  that  of  bigamy,  a  mar- 
riage may  be  proved  by  the  declarations  of  the  parties  and 
their  conduct  to  each  other,  and  also  by  that  general  recogni- 
tion and  reputation  of  their  marriage  among  those  who  knew 
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tbem  which  is  consequent  thereon.*  The  weight  of  such  dec- 
larations or  reputation  may  be  affected  by  the  absence  of  eri- 
dence  to  show  that  the  prescribed  formalities  were  complied 
with,  but  the  Marriage  Acts  which  prescribed  them  were  oot 
intended  to  displace  or  otherwise  alter  the  proof  of  marriage 
by  these  means.' 

When  the  parties  to  the  alleged  marriage  are  deceased,  their 
conduct  towards  each  other  and  towards  their  children  has 
constantly  been  admitted  as  evidence  of  marriage  and  legiti- 
macy respectively.'  Such  evidence  may  consist  of  the  terms 
in  which  the  parties  have  spoken  or  written  to  or  of  each 
other  and  their  children  either  in  conversation,  in  letters,  in 
documents  of  title,  on  solemn  occasions,  as  in  the  witness-box 
or  on  registering  a  birth  or  a  death,  or  in  any  other  circum- 
stances. Evidence  of  this  description  is  equivalent  to  a  con- 
tinuing assertion  of  the  legal  character  of  the  relationship  be- 
tween them,  and  closely  resembles  the  declarations  by  parents 
as  to'  the  legitimacy  or  illegitimacy  of  their  children.  This 
head  of  evidence  is  not  confined,  like  declarations  as  to  pedi- 
gree, to  cases  where  the  parties  are  dead.  The  evidence  is 
equally  admissible  although  one  or  both  of  them  should  be 
living;  the  fact  that  in  such  cases  the  more  direct  proof  of 
tho  celebration  of  the  marriage  is  not  forthcoming  affects  the 
weight,  not  the  admissibility,  of  the  evidence.  The  evidence, 
however,  is  equally  admissible  on  behalf  of  the  husband  or 
wife  when  he  or  she  is  a  party  to  the  record.  These  cases  must 
be  distinguished  from  those  where  the  husband  or  wife  is  a 
party  to  the  record  and  such  evidence  is  tendered  against 
him  or  her  by  way  of  an  admission.*  Reputation  here  means 
the  opinion  of  relatives,  friends  and  neighbors  that  the  par- 

l  Leader  v.  Barry,  1  Esp.  353 ;  Morris  Mo.  188,  11  L.  R  A.  587 ;  Voorhees  v. 
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ties  are,  as  their  conduct  imports,  a  married  couple.    It  must 
not  be  merely  the  opinion  of  A.  and  B.  in  favor  of  the  mar- 
riage, opposed  perhaps  to  a  contrary  opinion  entertained  by 
C.  and  D.,  but  must  be  general  in  its  character.^    It  is  not, 
however,  necessary  that  the  reputation  should  be  unanimous 
in  order  to  be  admissible:  the  marriaore  mav  be  established  by 
a  clear  preponderance  of  reputation  in  its  favor.^    It  may  be 
proved  by  any  witness  who  from  his  residence  in  the  place 
where  it  exists,  or  his  connection  with  the  family  or  other  cir- 
cumstances, can  prove  the  tenor  of  it  from  his  own  direct  per- 
sonal knowledge.     So  soon  as  a  witness  admits  that  he  is  only 
speaking  from  information  given  to  him  by  some  third  per- 
son his  evidence  becomes  inadmissible.'    If,  however,  a  wit- 
ness merely  says, "  I  heard  that  A.  and  B.  were  man  and  wife," 
and  is  not  cross-examined  as  to  the  meaning  or  source  of  his 
statement,  it  may  be  presumed  that  it  is  founded  on  a  reputa- 
tion held  by  himself  in  common  with  others.*    This  evidence, 
like  that  of  cohabitation,  is  not  confined  to  cases  where  the 
parties  are  deceased;  it  is  admissible  while  they  are  living 
when  they  are  strangers  to  the  proceedings,*  and  seems  to  be 
equally  admissible  on  principle  where  one  of  them  is  alparty, 
subject  to  the  qualification  .mentioned  in  the  case  of  crimi- 
nal charges. 

§  18.  Family  records. —  Entries  of  births,  deaths  and  mar- 
riages in  the  family  Bible,  or  other  book  or  memorandum- 
book,  are  admissible  in  evidence  on  the  ground  that,  being  in 
that  place,  they  are  to  be  taken  as  assented  to  by  those  hav- 
ing the  custody  of  the  book.'  So  entries  in  a  hymn-book,^ 
and  a  chart  or  genealogical  table  preserved  as  such  in  the 
family.®  A  pedigree  which  has  long  hung  up  in  a  family 
mansion  is  good  evidence  in  such  cases,*  or  a  marriage  certifi- 
cate kept  by  the  family.'*  So  a  minute-book  of  visitation  signed 
by  the  heads  of  the  family."    So  a  paper  in  the  handwriting 

^  CuDDingham   v.  Cunningham,  2  "*  CoHins  v.  Grantham,  12  Md.  440 ; 

Dow.  482^  511,  514.  Dobson  v.  Cothran,  34  a  G  5ia 

2LyJe  V.  Ellwood,  10  Eq.  98.  8  North   Brookfield   v.  Warren,  16 

*Shedden  v.  Attorney -General,  80  Gray,  171. 

L  J.  P.  M.  &  A.  217,  231,  233.  ^Goodright  v.  Moss,  Cowp.  5»4 

*  Evans  v.  Morgan,  2  C.  &  J.  45a  wjenkins  v.  Davis,  10  Q.  R  314. 
» Doe  V.  Fleming,  4  Bing.  266.  ii  Pitton  v.  Walker,  1  8tr.  162. 

•  Lewis  V.  MarshaU,  5  PeL  470. 
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of  a  deceased  member  of  the  family  purporting  to  give  a  gen- 
ealogical account  of  the  family.*    And  so  is  almost  any  docu- 
ment which,  even  though  not  evidence  in  its  own  character, 
has  been  preserved  as  a  memorial  by  the  family,  sucii   as  a 
transcript  of  a  parish  register.     So  a  ring  worn  publicly,  stat- 
ing the  date  of  the  person's  death  whose  name  is  engraved 
upon  it.^    Except  in  case  of  a  tombstone  inscription  or  entries 
in  a  family  Bible,  the  entries  must  be  proved  to  have   l>een 
raa/le  by  a  deceased  member  of  the  family,'  or  that  they  had 
been  treated  in  the  family  as  containing  a  family  record.*    The 
handing  down  of  the  record  in  the  family  may  be  proved  by 
oral  declarations  of  members  of  the  family.*    We  find  it  said 
that  the  record  in  the  family  Bible  of  a  maternal  grandfather 
of  a  testator  is  inadmissible  to  show  his  age.^ 

§  19.  Old  documents^  inscriptions^  etc. —  Wood,  in  his 
Practice  Evidence,  says :  "  Kecitals  in  old  deeds  are  evidence.* 
So  are  other  statements  in  an  instrument  executed  by  a  mem- 
ber of  the  family  since  deceased,  such  as  a  will  recognizing 
children,®  or  inscriptions  on  old  gravestones.  So  a  register  of 
births  and  marriages  kept  in  the  records  of  a  town.*  Letters 
purporting  to  have  come  from  the  deceased,  and  containing 
declarations  as  to  facts  of  his  family  history,  are  competent  if 
proved  to  be  in  his  handwriting.  The  envelopes,  if  existing, 
should  be  produced.  So  statements  in  old  wills  bearing  upon 
questions  of  pedigree  or  relationship,  although  the  will  is  can- 
celed and  never  was  operative,  but  which  was  found  among 
the  papers  of  the  testator,  a  deceased  member  of  the  family 
whose  pedigree  is  in  question,  is  admissible."  In  case  of  a  loss 
of  an  ancient  instrument,  the  record  or  probate,  with  appro- 
priate evidence  to  identify  it  as  a  family  or  public  memorial, 
is  competent.  So  depositions  of  deceased  witnesses,  used'  in  a 
case  between  other  parties,  are  admissible  upon  a  question  of 
pedigree,  whether  taken  before  or  after  the  litigation  com- 
menced in  which  the  question  of  pedigree  is  involved."  Coat- 
armor  and  mural  inscriptions,  giving  an  historical  account  of  a 

» Monckton  v.  Attorney-Oeneral,  3  « Turner  v.  King,  98  Ky.  253,  25(1 

Buss.  &  My.  147.  '  Little  v.  Palieter,  4  Ma  209. 

2  Collins  V.  Orantliam,  12  Ind.  440.  ^  Russell  v.  Jackson,  22  Wend.  27ft. 

»  Hubback,  Ev.  of  Sue.  67a  »  Miner  v.  Boneham,  15  Jobna  22fi. 

*Hood  V.  Beauchamp,  8  Sim.  29.  ^Hunt  v.  Johnson,  19  N.  Y.  279. 

6  Doe  V.  Davies,  10  Q.  R  324.  "  Peake's  Ev.  24. 
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family,  placed  in  a  chancel  which  was  formerly  used  as  a  burial 
place  for  the  family,  located  in  a  parish  where  the  family  were 
long  resident  proprietors,  are  admissible.  So  memoranda  in 
an  almanac,  a  prayer-book,  as  well  as  entries  in  any  other  doc- 
uments, books  or  papers,  kept  in  and  accessible  to  the  family, 
are  admissible."  ^ 

§  20.  Declarations  of  a  deceased  person. — Wood,  in  his 
Practice  Evidence,  says :    "  The  memoranda  of  a  parent  are 
good  evidence  to  prove  the  time  of  the  birth  of  a  child  ;^  but 
not  as  to  the  place  of  birth.'    An  inscription  on  a  t6mbstone, 
stating  the  age  of  a  party,  is  admissible.*    So  an  old  tracing 
from  an  effaced  monument.*    So  a  bill  in  chancery  by  a  father 
stating  his  pedigree.^    An  answer  in  chancery,  sworn  ante 
litem  motamj  is  evidence  of  pedigree  set  forth  in  it.    Declara- 
tions of  the  kind  above  described  are  st^^ictly  admissible  only 
in  inquiries  relating  to  descent  or  relationship,  or  in  tracing 
the  devolution  of  property.    Some  facts  of  family  history, 
such  as  deaths,  issue  or  failure  of  issue,  kinship,  name  and 
marriage,  may  be  proved  by  general  reputation  in  the  family, 
u|)on  the*  testimony  of  a  witness  whose  knowledge  of  that  re- 
pute and  of  the  conduct  of  members  towards  each  other  is 
that  which  usually  exists  among  intimate  acquaintances."  ' 

§21.  Of  other  persons^  admissible  when. —  Declarations 
of  a  deceased  person  as  te  her  own  legitimacy  are  evidence. 
So  of  a  deceased  husband  as  to  the  legitimacy  of  his  wife  and 
as  to  the  pedigree  of  her  family.^  So  the  declarations  of  a 
wife  as  to  her  husband's  family,^  but  not  the  declarations  of 
her  husband's  father,  nor  the  declarations  of  illegitimate  rela- 
tions.** The  declarations  of  servants  and  intimate  acquaint- 
ances are  not  admissible.  But  general  repute  among  one's 
acquaintances  that  he  had  died  is  competent,  either  when  he 
left  no  kindred,"  or  in  connection  with  family  repute  when  he 

» Wood.  Praa  Ev.,  §§  93,  W,  95.  TaUmadge,  24  Wia  217 ;  Vial  v.  Smith, 

SBrunce  t.  Roulings,  7  East,  290.  6  R.  L  419;  Spears  v.  Burton,  31  Miss. 

'Rex  V.  Erith,  S  East,  542.  547. 

*Badiiey  v.  Cockbum,  2  Russ.  &       8  Vowles  v.  Young,  13  Vea  148. 
My.  167.  •  Shrewsbury  Peerage,  7  H.  L*  C.  L 

»Sianey  t.  Wade,  7  Sim.  595.  lo  Bam  ford  v.  Barton,  2  M.  &  Roh. 

•Taylor  v.  Cole,  7  T.  R  a  28. 
^Wood's  Prac  Ev.,  §  93;  Eaton  v.       n  Ringhouse  v.  Keever,  49  IlL  470. 
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died  abroad.^  In  the  absence  of  any  direct  evidence,  the  tes- 
timony of  those  who  naturally  would  be  likely  to  hear  of  the 
absentee,  if  living,  such  as  one  residing  near  the  estate  of  a 
tenant  for  life,  though  not  a  member  of  the  family,  that  he 
had  not  been  heard  of  for  3'ears,  is  competent.^  The  fact  that 
insurers  have  paid  a  loss  upon  a  vessel  not  heard  from  is  re- 
ceived as  relevant  to  the  presumption  of  death  of  one  on  board ; 
but  mere  memoranda,  though  found  in  official  record  books, 
are  not  competent.'  Public  histories,  biographies  and  other 
compilations  are  some  evidence  of  the  facts  they  recite.* 

§  23.  Declarations  made  in  view  of  coDtroversy. —  If  it  ap- 
pears by  either  the  declaration  itself,  or  other  evidence,  that  at 
the  time  the  declaration  was  made  a  discussion  and  contro- 
versj'  had  arisen  as  to  the  fact  of  family  history  sought  to  be 
proved,  the  declaration  is  incompetent.*  It  is  the  beginning 
of  a  dispute,  involving  the  very  point  in  question,  not  that  of 
the  state  of  facts  from  which  the  dispute  sprang,  nor  that  of 
resulting  litigation,  which  determines  the  corapetenc3\  It 
makes  no  difference  that  the  dispute  was  raised  for  the  pur- 
pose of  excluding  declarations,  or  that  the  existence  of  the  dis- 
pute was  unknown  to  the  declarant,  and  declarations  made  for 
the  purpose  of  evidence  would  not  be  competent.* 

§  33.  Wlien  declarant  alive. —  Oral  declarations,  family  rec- 
ords and  other  documents  of  the  nature  of  hearsay  are  equally 
primary,  but  the  competency  of  each  depends  not  on  entire 
absence  of  more  satisfactory  evidence,  but  on  the  death  of  the 
declarant ;  and  if  he  is  alive  and  within  the  reach  of  process, 
the  declaration,  whether  oral  or  written,  is  incompetent,'  ex- 
cept as  against  him  or  those  claiming  under  him,  or  by  way  of 
corroboration  of  testimony  given  by  the  declarant  as  a  witness. 

§  24.  Declarations  in  the  course  of  duty. —  When  a  person 
in  the  regular  course  of  his  duty  or  office  performs  some  busi- 
ness transactions  and  makes  forthwith  a  return  or  record  of  it 
which  he  has  no  interest  to  falsify,  such  return  or  recprd  is, 

1  Ewing  V.  Savory,  3  Bibb,  235.  »  Hodges  v.  Hodges,  106  N.  G  874; 

2  Flynn  v.  Coffee,  12  Allen,  133.  Elliott  v.  Piersol,  1  Pet  337. 

3 Ridgeley  V.  Johnson,  11  Barb.  527.        ^Chapman  v.  Chapman,  2  Conn. 
*  Russell  V.  Jackson,  22  Wend.  276.    347. 

estate  V.  Parker,  106  N.  C.  711. 
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after  his  death,  evidence  against  all  persons  of  the  performance 
of  the  transaction,  and  is  known  as  a  declaration  in  the  course 
of  duty.^  The  office  or  employment  to  which  the  duty  is  at- 
tached may  be  private,  as  in  that  of  an  ordinary  clerk;  or  pub- 
lic, as  in  that  of  a  sheriff^  or  of  a  notary  public'  It  is  not 
enough  that  the  entry  has  been  made  in  tlie  course  of  business; 
it  is  essential  that  it  should  also  have  been  the  duty  of  the  de- 
clarant to  make  it.  It  is  not  sufficient  that  the  declarant  should 
have  had  personal  knowledge  of  the  transaction  recorded;  it 
must  be  one  that  he  himself  has  performed,  and  one  of  a  class 
which  it  was  his  specific  duty  to  perform;  and  the  entry,  un- 
like a  declaration  against  interest,  must  have  been  made  at  the 
time  of  or  immediately  after  the  performance  of  the  transac- 
tion.* 

These  declarations,  unlike  those  against  interest,  are  not  ad- 
missible as  evidence  of  any  other  matters  than  the  particular 
transaction  which  it  was  the  duty  of  the  declarant  both  to  per- 
form and  to  record,  however  intimately  any  such  collateral 
matters  may  be  incorporated  in  the  statements.^ 

§  25.  Public  records. —  An  entry  in  any  record,  official  book 
or  registry  in  any  state  or  at  sea,  or  in  any  foreign  country, 
stating  a  fact  in  issue,  or  relevant  or  deemed  to  be  relevant 
thereto,  and  made  in  proper  time  by  an}^  person  in  the  dis- 
cha«rge  of  any  duty  imposed  upon  him  by  the  law  of  the  place 
in  which  such  record,  book  or  register  is  kept,  is  itself  deemed 
to  be  a  relevant  fact.®  Thus,  official  registers  and  records  kept 
by  public  officers,  in  which  they  are  required,  either  by  statute 
or  by  the  nature  of  their  office,  to  write  down  particular  trans- 
actions occurring  in  the  course  of  their  public  duties  or  under 
their  personal  observation,  are  admissible  in  evidence.^    Thus, 


1  Price  V.  Torrington,  1  Salk.  285; 
Polini  V.  Gray,  12  Ch.  D.  411, 429,  430 ; 
8tur]a  V.  Freccia,  5  App.  Ca&  623,  640. 

2  Chambers  v.  NerDasconi,  1  C,  M. 
&R347. 

s  Poole  V.  Dicas,  1  Bing.  N.  C.  649. 

«Doe  V.  Turford,  8  R  &  Ad.  890 
Brain  v.  Preece,  11  M.  &  W.  773 
Smith  V.  Blakey,  L.  R  2  Q.  K  326 


Polini  V.  Gray,  12  Ch.  D.  411 ;  Stuila 
V.  Freccia,  5  App.  Cas.  623,  640, 

^Chambers  v.  BernaBconi,  1  C,  M. 
&  R  347;  Smith  v.  Blakey,  L.  R  2 
Q.  B.  226,  332,  335;  Polini  v.  Gray,  12 
Ch.  D.  411,  419-422,  426,  480. 

6  Evauston  V.  Gunn,  99  U.  a  660; 
1  Greenl.  Ev.,  §§  483,  484.  485,  498. 

7  Hanua  v.  Connocticut  Mut  L.  Ids. 
Ca,  150  N.  Y.  526 ;  United  States  v. 
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the  order.^     And  entries  made  by  a  third  person  in  the  napal 
coarse  of  professional  employment  contemporaneously  with 
the  transaction  recorded  are    admissible  to  prove  the   fact 
stated  after  the  death  of  the  person  by  whom  the  entrj'  was 
made.'    The  entry  by  an  attorney  in  his  register  of  the  mak- 
ing of  an  order  or  decree  in  a  proceeding  conducted  by  him 
is  admissible  within  this  rule.     The  order  or  decree  is  the  act  of 
the  court,  but  it  is  procured  upon  the  application  of  the  attor- 
ney, and  the  fact  of  obtaining  it  is  a  part  of  the  history  of  the 
proceeding  which  properly  and  usually  is  inserted  in  the  reg- 
ister.    There  is  no  absolute  duty  resting  upon  an  attorney  to 
make  such  an  entry,  but  this  is  not  essential;  it  is  sufficient  if 
the  entry  was  the  natural  concomitant  of  the  transaction  to 
which  it  relates  and  usually  accompanies  it.'    Thus,  in  Mayor, 
'  etc.  of  New  York  v.  Second  Avenue  Eailroad  Co.,*  where  the 
time-book  kept  by  a  foreman,  consisting  of  entries  made  from 
the  reports  of  gang  foremen,  was  admitted  in  evidence  to 
show  the  number  of  days'  labor  upon  the  testimony  of  the 
foreman  keeping  it  that  he  had  correctly  entered  the  facts  as 
reported,  and  of  the  gang  foremen  to  the  effect  that  they  had 
correctly  reported  the  facts  to  the  foreman  as  they  existed  to 
their  knowledge  at  the  time  of  making  them  to  the  foreman, 
the  court  say:  "The  time-book  was  clearly  not  admissible 
upon  the  testimony  either  of  the  gang  foremen  or  of  Wilt, 
separately  considered.      The  gang  foremen  knew  the  facts 
they  reported  to  Wilt  to  be  true,  but  they  did  not  see  the  en- 
tries made  and  could  not  verify  their  correctness.     Wilt  did 
not  make  the  entries  upon  his  own  knowledge  of  the  facts,  but 
from  the  reports  of  the  gang  foremen.     Standing  on  his  testi- 
mony alone,  the  entries  were  mere  hearsay.     But  combining 
the  testimony  of  Wilt  and  the  gang  foremen,  there  was,  first, 
original  evidence  that  the  laborers  were  employed,  and  that 
their  time  was  correctly  reported  by  persons  who  had  per- 
sonal knowledge  of  the  facts,  and  that  their  reports  were 
made  in  the  ordinary  course  of  business  and  in  accordance 
with  the  duty  of  the  persons  making  them,  and  in  point  of 
time  were  contemporaneous  with  the  transactions  to  which 
the  reports  related;  and  second,  evidence  by  the  person  who 

1  Fisher  v.  Mayor,  etc.,  67  N.  Y.  73.        3 1  Greenl.  Ev.,  §  115. 

2  Doe  V.  Tinford,  3  B.  &  Ad.  898 ;        <  102  N.  Y.  57^ 
Brewster  v.  Doane,  2  Hill,  537. 
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receired  the  reports  that  he  correctly  entered  them,  as  re- 
ported in  the  time-book,  in  the  usual  coarse  of  his  business  and 
duty."  "  The  question  arises,  must  a  material,  ultimate  fact 
be  proved  by  the  evidence  of  a  witness  who  knew  the  fact 
and  can  recall  it,  or  who,  having  no  personal  recollection  of 
the  fact  at  the  time  of  his  examination  as  a  witness,  testifies 
that  he  made  or  saw  made  an  entry  of  the  fact'at  the  time,  or 
recently  thereafter,  which,  on  being  produced,  be  can  verify 
as  the  entry  he  made  or  saw,  and  that  he  knew  the  entry  to 
be  true  when  made;  or  may  such  ultimate  fact  be  proved  by 
showing  by  a  witness  that  he  knew  the  facts  in  relation  to  the 
matter  which  is  the  subject  of  investigation,  and  communi- 
cated them  to  another  at  the  time,  but  had  forgotten  them, 
and  supplementing  this  testimony  by  that  of  the  person  re- 
ceiving the  communication,  to  the  effect  that  he  entered  at  the 
time  the  facts  communicated,  and  by  the  production  of  the 
book  or  memoranda  in  which  the  entries  were  made.  The  ad- 
missibility of  memoranda  of  the  first  class  is  well  settled.^ 
The  other  branch  of  the  inquiry  has  not  been  very  distinctly 
adjudicated.  .  .  .  We  are  of  opinion  that  the  rule  as  to 
the  admissibility  of  memoranda  may  properly  be  extended  so 
as  to  embrace  the  case  before  us." 

Entries  made  in  the  usual  course  of  duty  by  a  person  still 
living  and  within  the  state  are  not  admissible  without  other 
evidence  of  their  truthfulness,  such  as  the  testimony  of  a  wit- 
ness who  had  personal  knowledge  of  the  transaction.  But  en- 
tries and  memoranda  made  in  the  usual  course  of  business 
by  notaries,  clerks  and  other  persons  may  be  received  in  evi- 
dence after  the  death  of  the  person  who  made  them.  It  is 
enough  that  the  party  who  made  them  acted  on  the  occasion 
in  the  usual  course  of  his  employment,  and  is  dead.^ 

Declarations  must  he  contemporaneous:  If  the  declaration 
take  the  form  of  a  written  entry,  the  entry  must  be  contempo- 
raneous with  the  events  to  which  it  relates.'    This  rule  does  not 

iHalsey  v.  Sinsebough,  15  N.  Y.  516;  Clark  v.  Magruder,  2  H,  &  J.  77 ; 

485.  Kennedy  v.  Doyle,  10  Alien,  161, 168 ; 

2  Ocean  Nat  Bank  v.  Carl,  55  N.  Y.  Ray  v.  Castle,  79  N.  C.  580;  Burley 

44a  ▼.  Bank,  111  U.&  216. 

s  Chaffee  v.  United  States,  18  Wall 
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include  a  diary.*    The  entry,  moreover,  must  be  based  on  the 
personal  knowledge  of  the  declarant.' 

Other  disability:  It  has  been  held  that  disability  of  insanity 
or  absence  from  the  jurisdiction  is  sufficient;'  and  the  entry  fs 
admissible,  though  its  maker  be  alive  and  subject  to  the  ji 
diction  of  the  court.^ 


1  Coetello  V.  Crowell.  139  Mass.  58a 

2  Chaffee  ▼.  United  States,  18  Wall 
516;  Lewis  v.  Kramer,  8  Md.  265. 

•  New  HaveD,  etc.  Ca  v.  Goodwin, 
42  Conn.  230 ;  North  Bank  v.  Abbott, 
13  Pick.  465 ;  McDonald  v.  Carnes,  90 
Ala.  147 ;  Vinal  ▼.  Gilman,  21  W.  Va. 
801 ;  Parker  ▼•  Nickerson,  187  Mass. 
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« Chaffee  v.  United  Statee»  18  Wail 
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I.   OP  ANCIENT  POSSESSION. 


§1.  In  general. —  Mr.  GreeDleaf  says:  "A  second  excep- 
tion to  the  rale  rejecting  hearsay  evidence  is  allowed  in  cases 
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of  ancient  possession,  and  in  favor  of  the  admission  of  ancient 
documents  in  support  of  it.     Upon  the  same  principle  and  for 
the  same  reasons  that  hearsay  evidence  is  admitted  upon  ques- 
tions of  pedigree  are  ancient  documents  admitted  upon  qaes- 
tions  of  ancient  possession  and  in  support  of  them ;  and  an 
ancient  deed  or  will,  or  other  instrument  of  title,  may  be  ad- 
mitted in  evidence  without  direct  proof  of  execution   when 
shown  to  have  come  from  proper  custody,  and  appearing^  to 
be  of  the  age  of  at  least  thirty  j^ears,  if  either  a  corresponding 
possession  under  it  for  at  least  thirty  years  is  shown,  or  if 
such  account  of  it  be  given  as  may  reasonably  be  expected 
under  all  the  circumstances  of  the  case,  and  as  affords  a  pre- 
sumption that  it  is  genuine."^    But  not  the  power  of  attorney 
to  execute  it.     "  When  there  is  nothing  suspicious  about  them 
they  are  presumed  to  be  genuine  without  express  proof,  the 
witnesses  being  presumed  to  be  dead."*    The  admission  of 
ancient  documents  purporting  to  constitute  part  of  the  trans- 
actions themselves,  to  which,  as  acts  of  ownership,  or  of  the 
exercise  of  right,  the  party  against  whom  they  are  produced  is 
not  privy,  are  hearsay  evidence  of  ancient  possession. 

§  3.  Declarations  accompanying  possession. — Ancient  docu- 
ments, apparently  exercising  acts  of  ownership,  are  admissible 
as  evidence  of  such  acts,  provided  such  documents  are  from 
proper  custody  *  and  corroborated  by  proof  of  actual  posses- 
sion.*   But  copies  of  such  deeds  do  not  prove  themselves.' 

11  Greenl.   Ev.,   g§  141,  143,  144;  ney,  5  Pet  819,  844;  Duncan  v.  Beard, 

Enders  v.  Sternberg,  2  Abb.  Ct.  App.  2  Nott  &  McC.  400 ;  Goodwin  v.  Jack. 

Dec.  81;    Crowder    v.    Hopkins,    10  62Me.414;  WilIettsv.MandIebaum,28 

Paige,  188;  Storing  v.  Bowen,  0  Barb.  Mich.  521 ;  Whitman  v.  Hennebenry, 

109;  Jackson  v.  Luquere,  5  Ck)w.  221 ;  73  III.  109;  Hathaway  r.  Evans,  113 

Wilson  V.  Betts,  4  Denio,  201 ;  Clark  Mass.  264;  Floyd  v.  Tewksbuty,  129 

V.  Owen,  18  N.  Y.  434 ;  Ridgeley  v.  Mass.  362 ;  Thompson  v.  Bennett,  22 

Johnson,  11  Barb.  527;  Re  Ainy(  1897),  C.  P.  IT.  C.  893;  Harlan  v.  Howard, 

1  Ch.  164.  79  Ky.  373;  Havens  v.  Shore  Ca,47 

2  1  Greenl.  Ev.,  g  144 ;  Doe  v.  Roe,  N.  J.  Eq.  365 ;  Woods  v.  Bonner,  89 

31  Ga  593 ;  Clark  v.  Wood,  34  N.  H.  Tenn.  411 ;  Bell  v.  Brewster,  44  Ohio 

447.  St  690;  Wilson  v.  Simpson,  80  Tex. 

5 1  Greenl.  Ev.,  g§  141-146 ;  1  Whart  279 :  Poison  v.  Ingram,  22  S  C  541 ; 

Ev.,  §§  194,  199;  Boston  v.  Richard-  Williams  v.  Conger,  125  U.  S  397. 
son,  105  Masa  351,  371 ;  Hewlett  v.        ^  Middleton    v.    Massachusetts,    2 

Cock,  7  Wend  371 ;  Clarke  v.  Court-  Nott  &  McC.  55 ;  Carroll  v.  Norwood, 

5Schimior  v.  Russell,  83  Tex.  83;    S.  C.  333;  Woods  v.  Bonner,  89  Tenn. 
Wollfolk  V.   Manufacturing  Co.,  22    411. 
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Wood,  in  his  Practice  Evidence,^  says :  "  The  mere  existence 
of  a  deed  for  more  than  thirty  years,  without  proof  of  accom- 
panying possession,  is  not  enough  in  any  case  to  authorize  it 
to  bo  read  in  evidence  as  an  ancient  deed  without  proof  of  its 
execution.^  But  proof  of  possession  under  the  deed,  even  for 
a  'Short  time,  will  be  sufficient.  Thus,  where  possession  for 
five  3'ears  was  proved,  it  was  held  that  the  deed,  being  more 
than  thirty  years  old,  was  admissible  in  evidence  as  an  ancient 
deed.'  But  the  fact  that  there  has  been  no  possession  under 
the  instrument  will  not  defeat  the  admissibilitv  of  the  instrn- 
raent,  if  its  authenticity  is  otherwise  established,  or  such  facts 
are  shown  as  raise  a  fair  presumption  of  its  genuineness.*  As 
the  value  of  these  documents  depends  mainly  on  their  having 
been  contemporaneous,  at  least  with  the  act  of  transfer,  if  not 
part  of  it,  care  is  first  taken  to  ascertain  their  genuineness, 
and  this  may  be  shown  prima  facie  by  proof  that  the  docu- 
ment comes  from  the  proper  custody,  or  by  otherwise  ac- 
counting for  it.  Documents  found  in  a  place  in  which,  and 
under  the  care  of  persons  with  whom,  such  papers  might  nat- 
urally and  reasonably  be  expected  to  be  found,  or  in  the  pos- 
session of  persons  having  an  interest  in  them,  are  in  precisely 
the  custody  which  gives  authenticity  to  documents  found 
within  it.*  The  absence  of  proof  of  possession  affects  merely 
the  weight  and  not  the  admissibility  of  the  instrument;  and 
ancient  documents  purporting  to  be  a  part  of  the  transaction 
to  which  they  relate,  and  not  a  mere  narrative  of  them,  are 
receivable  as  evidence  that  those  transactions  actually  oc- 
curred. Where  proof  of  possession  cannot  be  had,  the  deed 
may  be  read,  if  its  genuineness  is  satisfactorily  established  by 
other  circumstances." 

§3.  Private  titles  —  Hearsay   not  admissible   as  to. — 
Hearsay  is,  in  general,  inadmissible  to  prove  particular  facts, 

1  Har.  &  J.  167, 174 ;  Shaller  v.  Brand,  201 ;    Chamberlain    V.   Torrance,   14 

6  Binn.  435.  439;   Doe  v.  Phelps,  9  Grant's  Ch.  181. 

Johns.  169,  171 ;  Whitman  v.  Henne-  >  Sec.  99. 

berry,  73  111.  109 ;  Gardner  v.  Gran-  2  Fairly   v.   Fairly,    38    Miss.   280 ; 

niss,  57  Ga.  539;   Brown  v.  Wood,  Gainer  v.  Cotton,  49  Tex.  101 ;  Blake- 

6  Rich.  Eq.  (S.  C.)  156 ;  Barr  v.  Gratz,  man  v.  Doughty,  40  N.  J.  L.  319. 

4  Wheat  213,  221 ;  Amraons  v.  Dyer,  3  Hamlin  v.  Burwell,  75  Va.  551. 

78  Tex.   639;    Jackson    v.  Lamb,  7  *  White  v.  Hutchins,  40  Ala.  253. 

Cowen,  431 ;  Wilson  v.  Betts,  4  Denio,  »  Winne  v.   Patterson,  9  Pet  668  j 

Law  V.  Mumma,  43  Pa.  St  267. 
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unless  such  facts  have  become  matters  of  general  reputation  ; 
and  such  evidence  is  also  inadmissible  for  the  purpose  of  prov- 
ing private  titles,  when  unsupported  by  any  analogy  to  mat- 
ters of  public  or  general  interest.^ 

§  4.  Haps. —  Maps  and  ancient  surveys,  as  well  as  reputa- 
tion, are  evidence  to  elucidate  and  ascertain  a  boundary.  I;i 
the  trial  of  actions  involving  title  to  lands,  plans  of  the  prem- 
ises may  be  shown  to  the  jury,  and  taken  by  them  to  the  jury- 
room,  if  proved  to  be  correct  so  far  as  they  go.*  An  ex  parte 
map  or  diagram  or  plat  made  by  a  witness  and  shown  to  be 
correct  may  be  introduced  in  evidence,  not  as  independent 
evidence,  but  to  be  considered  in  connection  with  other  evi- 
dence to  enable  the  court  or  jury  to  understand  and  apply  it,' 
and  may  be  used  by  a  surveyor  who  made  it  to  explain  and 
illustrate  his  testimony  as  to  measurements  made  by  him/ 
So  in  a  suit  between  the  owners  of  adjoining  land  to  establish 
the  dividing  line,  both  parties  deriving  their  title  from  the 
same  grantor,  a  map  annexed  to  the  deed  of  the  premises  to 
said  grantor  and  referred  to  in  the  deed  is  evidence.* 

§6.  Perambulations. —  Mr.  Greenleaf  says:  "Perambula- 
tions consist  of  the  acts  of  persons  making  a  survey,  marking 
boundaries,  setting  up  monuments^  and  the  like,  including  their 
declarations  respecting  such  acts,  made  during  the  transaction. 
Evidence  of  what  these  persons  were  heard  to  say  upon  such 
occasions  is  evidence,  not  however  as  hearsay,  but  as  part  of 
the  res  geetcBy  and  explanatory  of  the  acts  themselves,  done  in 
the  course  of  the  ambit."*  It  is  held  to  be  usual  to  admit 
what  old  people,  since  deceased,  who  accompanied  the  peram- 
bulator, were  heard  to  say  on  such  occasions  respecting  the 
boundaries.  Where  a  surveyor  who  was  present  and  assisted 
in  making  a  survey,  and  who  pointed  ©ut  to  several  witnesses 
a  corner  as  made  by  him  or  in  his  presence  when  the  original 
survey  was  made,  is  shown  on  the  trial  to  be  incapable  on 
account  of  his  physical  condition  to  testify,  testimony  of  such 
witnesses  to  the  declarations  of  such  surveyor  is  competent.^ 

1  Wood*s  Prac.  Ev.,  §  100;   Dids-  <  Bunker  Hill  &  a  MId.  &  C  Co. 

bury  V.  Thomas,  14  East.  823;  Max-  v.  Schmelling,  79  Fed.  Rep.  263;  Car- 

weU  Land  Grant  Ck).  v.  Dawson,  151  roll  v.  Price,  81  id.  137. 

U.  &  279;  Kocli  v.  Bissell,  20  App.  »  Crawford  v.  Loeper,  25  Barb.  449. 

Div.  6.  «  1  (Ireenl.  Ev.,  §  146 ;  EUiot  v.  Pearl, 

«  Wood  V.  Williard,  36  Vt  82.  1  McLean,  211. 

»  State  V.  Harr,  38  W.  Va  58.  ^  Griffiths  v.  Sauls,  77  Tex.  63a 
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§  6.  Modern  exercise  of  right. —  As  a  general  rule,  evi- 
ilenee  of  reputation  is  not  to  be  received  unless  a  foundation 
be  laid,  by  other  evidence,  of  the  right.  But  the  absence  of 
such  evidence  only  aflfects  the  value  of  the  proof.  • 

§  7.  Private  boundaries  —  Hearsay  to  establish. —  The 
declarations  of  deceased  persons  who  are  shown  to  have  been 
in  a  position  to  know  the  facts  are  admissible  to  establish  the 
boundaries  of  lands  owned  by  private  persons.*  And  in  a 
controversy  as  to  whether  certain  stones  constitute  a  corner- 
bound  of  two  lots  of  land,  a  former  owner  of  one  having  long 
acquaintance  with  the  disputed  bound  may  testify  that  he 
"alwa^^s  supposed  these  two  stones  were  the  corner,"  and 
that  he  "knew  no  other,"  and  that  no  question  to  the  con- 
trary \vas  made  during  his  ownership.^  Common  reputation 
or  hearsay  is  allowed  from  necessity.  Thus,  in  Higley  v.  Bib- 
well,'  aged  men  who  lived  in  the  vicinity  were  allowed  to  tes- 
tify that  when  young  they  heard  old  men,  since  dead,  say  there 
was  a  traveled  road  or  highway  over  the  land  in  dispute.  But 
this  evidence  is  only  admissible  where  the  person  making  the 
declarations  is  shown  to  be  dead,^  and  is  shown  to  have  had 
actual  knowledge  of  the  lines  or  boundaries  in  question,  and 
stood  in  such  relation  to  the  property  as  to  have  no  interest  to 
misrepresent  the  fact.* 

§  8.  Deceased  surveyors  —  Declarations  of. —  Declarations 
of  a  surveyor  employed  to  run  a  boundary,  if  made  in  con- 
nection with  his  work  and  in  reference  to  it,  are  admissible 
in  evidence  after  his  death  against  the  party  who  employed 
him.*  The  same  rule  prevails  where  the  surveyor  is  shown  to 
be  incapable  on  account  of  his  physical  condition  to  testify.'' 
The  declarations  of  deceased  persons  who  are  shown  to  have 
been  in  a  situation  to  know  the  facts,  although  they  have  no 
interest  whatever  in  the  establishment  of  the  boundaries,  are 


>Douohue  V.  Whitney,  133  N.  Y. 
178,  39  N.  Y.  State  Rep.  706;  EdUss 
V.  McAdaraa,  108  N.  C.  507 ;  Muller  v. 
Southern  P.  R  R  Co.,  83  Cal.  240. 

2  Leach  V.  Bancroft,  61  N.  H.  411; 
Maxwell  Land  Grant  Co.  v.  Dawson, 
151  U.  8.  279.  And  see  Griffith  v. 
Sauls,  77  Tex.  63t 

'  9  Conn.  447. 
29 


<  Wood  V.  Williard,  87  Vt  372. 

^  Mason  v.  McCorniack,  85  N.  C. 
226;  Donohue  v.  Whitney,  133  N.  Y. 
178,  39  N.  Y.  State  Rep.  706. 

8  Barclay  v.  Howell's  Lessees,  6  Pet 
498;  McCormick  v.  Barnum,  10 
Wend.  105. 

7  Griffith  V.  Sauls,  77  Tex.  630. 
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admitted  as  evidence.^  But  no  oral  evidenc5e,  much  less  hear- 
say, can  be  received  to  change  the  objects  mentioned  in  the 
deed,  entry  or  survey,  or,  in  other  words,  to  substitute  one  ob- 
ject for  another.  When  corners  in  a  deed  are  lost  they  may 
be  proved  by  reputation,  but  not  to  contradict  the  deed;  as 
where  the  deed  sets  a  sugar  and  ash  tree  as  the  southeast 
corner  and  two  beeches  for  the  northeast  corner,  reputation 
is  not  admissible  to  substitute  a  hickory,  oak  and  beech  tree 
for  the  first,  nor  two  hickories  for  the  other.* 

§  9.  Owner's  declarations. — Wood,  in  his  Practice  Evidence, 
says:  ^^Declarations  by  the  owners  of  land,  made  against  their 
pecuniary  or  proprietary  interest,  are  admissible,  provided  they 
do  not  question  a  title  which  the  declarant  had  no  right  to 
question.'  Under  this  rule  the  declarations  of  one  person  in 
possession  of  land  in  disparagement  of  his  own  title  are  ad- 
missible in  evidence  against  him  and  those  claiming  under  him, 
but  declarations  in  favor  of  his  own  title  are  inadmissible.* 
Declarations  of  persons  in  possession  of  property  can  only  be 
given  in  evidence  as  part  of  the  res  gestce  or  in  respect  to  their 
interest  in  the  subject-matter;  and  a  party  must  be  shown  to 
have  been  in  possession  before  his  declarations  made  at  the 
time  are  admissible  as  part  of  the  res  gestm  and  as  explana- 
tory of  the  possession.*  Declarations  made  by  ah  owner  in 
his  own  favor  are  not  admissible  to  show  the  location  of  a 
boundary,  but  are  admissible  for  the  purpose  of  showing  non- 
acquiescence  in  a  different  line  or  boundary.  The  rule  as  to 
the  lis  mota  prevails  in  reference  to  declarations  relating  to 
matters  of  general  or  public  interest."  • 

II,    DYING   DECLARATIONS. 

§  10.  In  general. —  In  cases  of  homicide,  where  the  death 
of  the  deceased  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  are  the  subject  of  the  dying  declarations, 

iBlythe  v.  Sutherland,  3  McCord  tin,  17  Conn.  399;  White  v.  Long,  24 

(a  C.X  258;  Bonnett  v.  Devebaugh,  Pick.  819. 

8  Bin.  (Pa.)  175.  *  Gibney  v.  Morchay,  84  N.  Y.  801 : 

2  Wood's  Prac.  Ev.,  §  111;  McCoy  Allen  v.  Grove,  18  Pa.  St  277;  Dow 

V.  Galloway,  8  Ohio.  282.  v.  Jewell,  18  N.  R  840;  Peabody  v. 

»  Everts  v.  Young,  52  Vt  829 ;  Put-  Hewett,  52  Me.  83. 

man  v.  Fisher,  id.  191 ;  Smith  v.  Mar-  »  Ellis  v.  Janes,  10  Cal  450. 

•Wood.  Prac.  Ev.,  §  114. 
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dying  declarations  are  allowed,  if  made  in  extremis^  as  to  the 
cause  of  the  declarant's  death  and  as  to  the  person  who  in- 
flicted the  fatal  wound.  In  other  words,  a  declaration  made 
by  the  declarant  as  to  the  cause  of  his  death,  or  as  to  any  of 
the  circumstances  of  the  transaction  which  resulted  in  his 
death,  is  competent  only  in  trials  for  murder  or  manslaughter 
of  declarant.*  Such  declarations  are  admissible  in  favor  of 
the  defendant  as  well  as  against  him.'  It  is  essential  to  the 
admissibility  of  such  declarations  that  at  the  time  they  were 
made  the  declarant  was  in  actual  danger  of  death,  that  he 
had  full  apprehension  of  his  danger,  and  that  death  ensued.' 
Whether  a  statement  bv  deceased  was  made  when  he  was  in 
extremu  and  had  given  up  all  hope  of  life,  so  as  to  render  it 
admissible  as  a  dying  declaration,  is  to  be  determined,  not 
only  by  what  he  said,  but  also  by  his  evident  danger  and  all 
the  surrounding  circumstances.*  It  is  not  essential  that  the 
declarant  expressly  stated  that  he  had  no  hope  of  recovery,  or 
was  ^ing  to  die.  It  is  sufficient  if  it  satisfactorily  appears  in 
any  mode  that  the  declarations  were  made  under  a  sense  of 
impending  death  ;•  and  the  expression  by  deceased  of  a  belief 
that  he  was  going  to  recover,  made  several  hours  after  his 

1  People  V.  Green<   1   Park.  Crim.  v.  Banister,  35  S.   C.   290 ;  Miller  v. 

Rep.  11;  Com.  V.  Casey,  11  Cush.  417;  State,  27  Tex.  App.   68;  Temple  v. 

Kilpatrick  v.  Com.,  81  Pa.  St  198;  State,   15  Tex.  App.  804;  Puryear's 

White  Y.  State,  111  Ala.  92;  Berry  v.  Case,  88  Va  51 ;  Sullivan  v.  Com.,  98 

State,  62  Ark.  382.  Pa.  St  284,  296;  State  v.  Patterson, 

»  Mattox  V.  United  States,  146  U.  S.  45  Vt  308 ;  West  v.  State,  7  Tex.  App. 

140;  United  States  v.  Schneider,  21  150. 

Wash.  L.  Rep.  (D.  C.)  45 ;    Com.  v.        *  Com.  v.  Matthews,  11  Ky.  L.  Rep. 

Mika,  171  Pa.  St  278;  State  v.  Gay,  505;  Hussey  v.  State,  87  Ala  121. 
18  Mont  51.  estate   v.  Russell,  18    Mont   164; 

*  PuUiam  v.  State,  88  Ala  1 ;  Hus-  Com.  v.  Cooper,  5  Allen,  495 ;  Mont- 

sey  Y.  State,  87  id.  121;  People  v.  gomery  v.  State,  11  Ohio,  424;  Morgan 

Lanogan,  81  CaL  142;  State  v.  John-  v.  State,  81  Ind.  193;  People  v.  Crun- 

son,  26  S.  G  152;  IGreenL  Ev.,§156;  zig,  1  Park.  G  R.  299;  Brakefield  v. 

Whart  Hom.,  §§  742,  775 ;  State  v.  State,  1  Sneed,  215 ;  Lewis  v.  State,  9 

Cornish,  5  Harr.  (Del.)  502;  BuU  v.  Sm.  &  M.  (Miss.)  115;  Dunn  v.  State, 

Com.,  14  Gratt  613;  People  v.  Hodg-  2  Pike,  229;  People  v.  Sanchey,  24 

don,  55  Cal.  72;  Hill  v.  State,  41  Ga  Cal.  17 ;  Murphy  v.  People,  37  III.  447, 

484;    Dixon  v.    State.  18  Fla    636;  456;  Kilpatrick  v.  Com.,  31  Pa  St 

State  Y.  Simon,  50  Ma  370;  State  v.  198,  215;  Hill  v.  Com.,  2  Gratt  594, 

Swift,  57  Conn.   496;   Archibald  v.  601;  Dumas  v.  State,  62  Ga  58 ;  Mills 

State,  122  Ind.  122;  State  v.  O'Brien,  v.  State,  74  Ala  21 ;  Com.  v.  Roberta, 

81  Iowa  88 ;  Peak  v.  State,  50  N,  J.  •  108  Mass.  296 ;  Com.  v.  Haney,  127 

179 ;  State  v.  Pool,  20  Greg.  150 ;  State  Mass.  455 ;  Com.  v.  Brewer,  164  id.  577. 
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"dying  declaration,  is  not  admissible  to  show  that  such  declara- 
tion was  made  while  he  had  a  hope  of  recovery.*  It  is  the 
impression  of  impending  death,  and  not  the  rapid  succession 
of  it,  which  renders  dying  declarations  admissible.^  Thus, 
sufiScient  ground  is  laid  for  the  admission  of  declarations, 
where  they  were  made  less  than  two  days  after  the  wounding 
and  six  hours  before  death  ensued,  after  deceased  had  been 
told  by  his  phj'sician  that  he  must  die,  whereupon  he  said  he 
had  no  hope  of  recovery ; '  or  that  he  has  to  die,  and  that  a 
person  named  "  has  killed  him."  *  The  fact  that  the  written 
statement  is  sworn  to  does  not  render  it  inadmissible.*  State- 
ments made  by  an  injured  party  at  different  times  are  all  ad- 
missible as  dying  declarations,  if  they  were  made  under  a 
sense  of  impending  death,*  Declarations  of  one  who  had  been 
shot,  made  a  few  days  after  the  shooting,  at  a  time  when  he 
felt  conscious  of  approaching  death  and  believed  there  was  no 
hope  of  recovery,  are  admissible,  although  he  lived  a  month 
after  they  were  made.^  They  are  competent  if  made^after 
the  attending  physician  has  told  the  person  that  the  chances 
are  all  against  him,  or  where  the  deceased  stated  that  he  was 
dying.* 

§  11.  Preliminary  examination. —  It  is  always  a  prelimi- 
nary question  for  the  trial  judge  whether  dying  declarations 
offered  by  the  prosecution  in  a  trial  for  murder  were  made 
under  such  a  sense  of  impending  death  as  to  render  them  com- 
petent. It  is  a  question  of  judicial  discretion  how  far  the  court 
will  go  in  hearing  the  evidence  of  such  declarations  in  order 
to  ascertain  the  mental  condition  of  the  declarant,  and  it  is 
said  not  to  be  error  to  allow  the  evidence  on  such  preliminary 
examination  to  be  taken  in  the  presence  of  the  jury,  if  the 
court  afterwards  instructs  them  as  to  what  is  actually  received 
as  competent  for  them  to  consider.  In  People  v.  Smith*  the 
court  said  that  it  was  error  to  receive  evidence  of  declarations 


1  Stat3  V.  Shaflfer,  23  Oreg.  555. 

2  PuUiam  v.  State,  88  Ala.  1 ;  Archi- 
haUl  V.  State,  122  Ind.  122 ;  Carver  v. 
United  States,  160  U.  S.  553;  State  v. 
Smith,  48  La  Ann.  533. 

'Suite  V.  Nelson,  101  Ma  464. 
estate  V.   Bradley,   34  &   C.    136; 
White  V.  state,  30  Tex.  App.  652. 


»  Turner  v.  State,  89  Tenn,  547 ;  Peo- 
ple V.  Benimerly,  87  CaL  1 17. 

^Hines  v.  Com..  11  Ky.  L.  Rep.  865; 
State  V.  Baldwin,  15  Wash.  15, 

7  Fulcher  v.  State,  28  Ter.  App.  465. 

8  State  V.  Welsor,  117  Ma  570;  State 
T.  Umble,  115  Ma  452 ;  Evans  v.  State, 
68  Ark.  47. 

9 104  N.  Y.  491. 


HEARSAY    EVIDENCE.  453' 

in  the  presence  of  the  jury  other  than  those  that  may  go  to* 
the  jury  as  dying  declarations,  and  where  this  is  done  uipow 
the  trial,  such  error  is  not  cured  by  striking  them  out  and  di- 
recting the  jury  to  disregard  them.  That  this  position,  stated 
as  a  general  guidance  of  trial  judges  in  exercising  their  discre- 
tion, is  proper,  need  not  be  doubted;  but  the  inquiry  will  re- 
main in  each  case,  under  its  own  peculiar  circumstances,  how 
far  the  examination  should  extend  in  order  to  ascertain  with 
accuracy  and*  reasonable  certainty  the  mental  condition  and 
belief  of  the  declarant, 

§  12,  Competency  of  declarations. —  Lack  of  religious  belief 
does  not  exclude  dying  declarations,*  and  a  witness  to  a  dying 
declaration  cannot  be  impeached  by  showing  deceased's  opin- 
ion of  him.*  The  declarant  may  be  impeached  or  discredited 
in  any  way  that  a  witness  may  be  impeached,'  and  his  dying 
declarations  may  be  corroborated  by  proof  of  prior  consistent 
statements,  though  the  latter  are  not  admissible  themselves  as 
dying  declarations.*  The  declarant  must  have  been  competent 
to  testify  to  the  declaration  if  alive,'  and  if  the  declarant  is  too 
young  to  understand  the  idea  of  a  future  state  the  whole  dec- 
laration will  be  inadmissible.*  The  dying  declarations  of 
husband  or  wife  are  admissible  against  each  other.*'  It  is  im- 
material that  the  declaration  is  made  in  answer  to  questions 
which  are  objectionable  as  leading.^  Dying  declarations  do 
not  infringe  the  prisoner's  constitutional  right  to  be  confronted 
with  the  witnesses  against  him.*  The  declaration  must  be  con- 
fined to  the  circumstances  which  led  to  the  declarant's  death 

1  HiU  V.  State,  64  Miss.  431 ;  Ck>in.  Ben  v.  State,  37  Ala.  108 ;  GoodaU  v. 
V.  Matthews,  89  Ky.  287 ;  Jones  v.    State,  1  Oreg.  338. 

State,  52  Ark.  845 ;  Boyle  v.  State,  97  <>  R  v.  Pike,  8  C.  &  P.  598 ;  R  v. 

Ind,  8221  Drummond,  1  Lea.  C.  C.  837. 

2  Maryland  v.  Baldwin,  112  U.  S.  490.  ^  People  v.  Green,  1  Den.  614 ;  Moore 
8  Com.  T.  CJooper,  5  Allen,  495 ;  More-  v.  State,  12  Ala.  764 ;  State  v.  Belcher^ 

lock  V.  State,  90  Tenn.  528 ;  Goodall  13  S.  C.  459. 

V.  State,  1  Oreg.  333 ;  Walker  v.  State,  8  Vass  v.  Ck)m.,  3  Leigh,  786. 

37  Tex.  366, 386 ;  McPherson  v.  State,  » Miller  v.  State,  25  Wis.  384 ;  Peo- 

9  Yerg,  272 ;  State  v.  Elliott,  45  Iowa,  pie  v.  Glenn,  10  Cal.  32 ;  State  v.  Nash,. 

486.  7  Iowa,  347 ;  Brown  v.  Cora.,  73  Pa* 

♦State  V.  Blackburn,  80  N.  C.  474.  St  321,  327,  828;  Walston  v.  Com.,  16- 

»1  Greenl.  Ev.,  §  159;  State  v.  Will-  R  Mon.  (Ky.)  15;  Com.  v.  Casey,  12 

iams,  67  N.  G  12;  Wroe  v.  State,  20  Cush.  246;  Campl^ell  v.  State,  11  Ga. 

Ohio  St  460 ;  Whitely  v.  State,  38  Ga.  353 ;  Robbins  v.  State,  8  Ohio  St  131, 

50,  70;  Burns  v.  State,  48  Ind.  311;  lOa 
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and  to  such  evidence  thereof  as  the  declarant  would  himself 
have  been  competent  to  give  in  the  witness-box;  statements, 
therefore,  which  are  founded  on  hearsay  will  bo  rejected.^ 

§  13.  To  material  matters  onlj. — To  be  competent  as  dying 
declarations  the  statements  of  the  deceased  must  not  only  re- 
late to  the  immediate  circumstances  of  the  transaction  result- 
ing in  the  injury,  but  must  detail  facts,  and  not  the  mere 
opinion  of  the  one  making  them.^  Such  declarations  are  onl}* 
admissible  as  to  matters  about  which  the  deceased  would  have 
been  competent  to  testify  if  sworn  in  the  cause.' 

§  14.  Deelaratious  must  be  complete.— Only  the  substance 
of  the  declaration  need  be  given,  provided  the  declaration  is 
complete  in  itself.*  But  in  order  to  make  dying  declarations 
admissible,  the  declaration  or  statement  must  be  complete  in 
itself;  for  if  the  declarations  appear  to  have  been  intended  by 
the  dying  man  to  be  connected  with  and  qualified  b\^  other 
statements,  which  he  is  prevented  by  any  cause  from  making, 
they  will  not  be  received.*  By  "complete  in  itself"  is  meant 
that  the  declarant's  statement  of  any  given  fact  shall  be  all  he 
intended  to  say  as  to  that  fact.^  When  the  declaration  has 
been  committed  to  writing  at  the  time  it  was  made,  it  must 
be  produced  or  accounted  for.  If  the  deposition^  of  the  de- 
ceased has  been  taken  under  the  statute,  but  for  any  cause  is 
inadmissible  as  such,  it  is  still,  if  made  in  extremis^  admissible 
as  a  dying  declaration.*^  The  substance  of  the  declaration  may 
be  given  in  evidence  if  the  witness  is  not  able  to  state  the  pre- 
cise language  used.®  The  declarations  may  be  elicited  by 
questions  and  may  be  given  by  signs.®    The  circumstances  of 

iR  V.  Senera  (M.  a),  Q.  R,  Coram  »Ck)m,  v.  Vass,  8  Leigh  (Va.),  786; 

Brooke.  J.,  1796;   Can.  Cr.  Law  (8d  State  v.  Crabtree,  111  Mo.  13a 

ed.).  1828,  p.  288.  «Hall  v.  Com.,  97  Ky.  322;  State  t. 

-Com.  V.  Matthews,  11  Ky.  L.  Rep.  Patterson,    45  Vt   308;   McLean   v. 

505 ;  State  t.  Elkins,  101  Mo.  344.  State,  16  Ala.  672. 

3  Jones  V.  State,  71  Ind.  66 ;  Brother-  ?  State  v.  Banister,  85  &  a  290 ;  Rex 

ton  V.  People,  75  N.  Y.  159;  United  ▼.  Woodcock,  1  Leach,  C.  C  50a 

States  V.  Heath,   19  Wash.  Lw  Rep.  ^starkey  v.  People.  17111. 17;  Mont- 

(D.  C.)  8ia  goraery  v.  State,  11  Ohio,  424. 

*  Montgomery  v.  State,  1  Ohio,  424 ;  9  State  v.  Terrell,  12  Rich.  (S.  C.)  321 ; 

Ward  V.  State,  8  Blackf.  101 ;  McLean  State  v.  Wilson,  28  La.   Ann.  658; 

V.  State,  16  Ala.  672 ;  Murphy  v.  Peo-  State  v.  Westfall,  49  Iowa,  828 ;  Brown 

pie,  37  111.  447 ;  State  v.  Patterson,  45  v.  Com.,  73  Pa.  St  821 ;  State  v.  FiU- 

Vt  308 ;  Vass  v.  Com.,  3  Leigh,  786 ;  hugh,  2  Oreg.  227 ;  Bmbston  v.  State, 

State  V.  Nettlebush,  20  Iowa,  ^57.  68  Miss.  208 ;  Hudson  v.  State,  3  CoML 
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the  death  are  the  sole  subject-matter  of  the  declaration.^  They 


3 


? 


may  be  in  writing ^  and  may  be  given  in  reply  to  questions 
or  in  a  hypothetical  form.  Such  evidence  is  not  admissible  on 
the  statutory  charge  of  procuring  an  abortion,  though  death 
result  from  the  illegal  act.* 

The  form  of  declaration  is  immaterial.'*  The  declaration  may 
be  made  by  any  mode  of  expressing  thought.^  * 

§  16.  Children  —  Dying  declarations  of. —  The  dying  decla- 
rations of  a  child  of  tender  years  will  be  rejected  unless  he  ap- 
pears to  have  that  degree  of  religious  knowledge  which  would 
render  his  evidence  receivable ;  as  likewise  will  those  of  an  adult 
whose  character  shows  him  to  have  been  a  person  not  likely  to 
be  affected  with  a  religious  sense  of  his  approaching  dissolution.^ 

§  16.  Weight  to  be  given  dying  declarations. —  Dying 
declarations  are  to  be  received  with  great  caution,  and,  except 
where  the  circumstances  were  such  as  to  render  it  next  to  im- 
possible that  the  deceased  could  be  mistaken  as  to  the  crimi- 
nating facts  stated,  juries  should  scan  the  statement  with  great 
care.^  Such  declarations  are  open  to  impeachment  in  any  of 
the  modes  by  which  the  evidence  of  the  deceased  could  have 
been  impeached  had  he  been  alive  and  testifying. 

855;  State  V.  Wagner,  61  Ma   178;  Com.,  110  Pa.  St  100;  Hudson  v.  States 

Ck)m.  V.   DuDsmore,   12  Allen,   535 ;  8  Ck)ld.  855. 

Hurd  V.  People,  25  Mich.  405;  Moore  «  State  v.  Cameron,  2  Chand.  (Wia) 

V.  Stat^  12  Ala.  704.  172-;  People  v.  Glenn,  10  CaL  32 ;  State 

iBen  V.  State,  87  Ala.  103;  State  v.  v.  Tweedy.  11  Iowa,  850;  Collier  ▼• 

Shelton,  2  Jones  (N.  C).  860;  Leiber  State,  20  Ark.  36;  State  v.  SuUivan, 

T.  Com.,  9  Bush,  11 ;  Hackett  v.  Peo-  51  Iowa,  142 ;  1  Greenl.  Ev.,  g  90 ;  State 

pie,  54  Barb.  370 ;  Donnelly  v.  State,  v.  Patterson,  45  Vt  808 ;  State  v.  Ar- 

26  N.  J.  L.  463,  496;  State  v.  Terrell,  nold,  13  Ired.  (N.  C.)  184;  Mockabee 

12  Rich,  (a  C.)  321 ;  Wooten  v.  Wil-  v.  Com.,  78  Ky.  880;  Hamil  v.  State, 

kins,  39  Ga.  223 ;  Marshall  v.  Chicago,  90  Ala,  577 ;  Hines  v.  Com.,  90  Ky.  64 ; 

etc  R.  R  Co.,  48  111.  475 ;  Waldele  v.  Beets  v.  State,  1  Meigs  (Tenn.),  106 ; 

N.  Y.  Cent  etc.  R  R  Co.,  19  Hun.  69 ;  People  v.  Vernon,  35  Cal.  49 ;  Binns 

Daily  v.  N.  Y.  etc.  R  R  Co.,  32  Conn.  v.  State,  46  Ind.  311. 

356;  State  v.  Saunders,  14  Oreg.  800;  8  Com.  v.  Casey,  11  Cush.  417,  421; 

Mattox  V.  United  States,  146  U.  S.  140 ;  Norfleet  v.  Com.,  8  Fed.  &  St  Cr.  Rep. 

West  V.  State,  76  Ala.  898.  248;  State  v.  Mace.  118  N.  a  1244; 

estate  V,  Kindle,  47  Ohio  St  858;  State  v.  Finley.  id.  1161. 
King  V.  State,  91  Tenn.  617 ;  Drake  v.  7 1  phill.  Ev.,  242  (10th  ed.);  Apple- 
State,  25  Tex.  App.  29a  ton,  Ev.,  203.  note.(v). 

'Hunnicut  v.  State,  18  Tex.  App.  8  Jackson  v.  Kniffen,  2  Johna  85; 

498;  Anderson  v.  State,  79  Ala.  5.  State  v.  Evans,  124  Mo.  897;  Bates  ▼. 

*  People  V.  DaviP,56  N.  Y.  95;  State  Com.,  14  Ky.  L.  Rep.  177;  State  ▼. 

▼.  Harper,  85  Ohio  St  78 ;  Railing  v.  Banister,  85  S.  C.  290. 
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III.    DECLABATIONS   AGAINST  INTEREST. 

•  Declarations  of  a  deceased  person,  made  either  orally  or  in 
writing,  are  admissible  if  against  or  in  derogation  of  his  pecun- 
iary or  proprietary  interest.*  But  such  declarations  are  not 
conclusive  against  a  party,  as  they  may  be  explained.*  The 
declarant  must  be  dead;  equivalent  disability  does  not  render 
such  declarations  admissible.*  Thus,  incapacity  to  testify  is  not 
sufficient.*  The  "interest"  must  be  proprietary  or  pecuniary.* 
Such  declarations  must  be  made  while  owning  the  interest.* 
In  Massachusetts  declarations  against  pecuniary  interest,  as 
well  as  entries  in  the  course  of  business,  must  be  in  writing  and 
consist  of  a  book-entry.^  In  case  of  proprietary  interest,  how- 
ever, oral  declarations  are  admissible.^ 

§  17.  Ill  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,*  states  the  rule  to  be  that  "a  declaration  is 
deemed  to  be  relevant  if  the  declarant  had  peculiar  means  of 
knowing  the  matter  stated,  if  he  had  no  interest  to  misrepre- 
sent it,  and  if  it  was  opposed  to  his  pecuniary  or  proprietary 
interest.*^  The  whole  of  any  such  declaration,  and  of  any  other 
statement  referred  to  in  it,  is  deemed  relevant,  although  mat- 
ters may  be  stated  which  were  not  against  the  pecuniary  or 

1  Livingston  v.  Arnoux,  56  N.  Y.     (New  Bruns.)  544 ;  Hurlburt  v.  Hurl- 
507,  519 ;  Gilchrist  v.  Martin,  1  Bailey     burt,  128  N.  Y.  420. 

Eq.  (a  C.)  493;  Beedy  v.  Macomber,  « Fitch  v.  Chapman,  10  Conn.  8; 
47  Me.  451 ;  Peace  v.  Jenkins,  10  Ired.  Rand  v.  Dodge,  17  N.  H.  843,  359; 
Law  (N.  C),  855 ;  Ringo  v.  Richard-  Currier  v.  Gale,  14  Gray,  504 ;  Lowry 
son,  53  Mo.  885 ;  Field  v.  Boynton,  83  v.    Moss,   1    Strobh.   63 ;    Humes   v. 
Ga239;  Coleman  v.  Frazier,  4  Rich.  O'Bryan,   74  Ala.  64;  Trammell  v. 
(&  G)  146 ;  Taylor  v.  Gould,  57  Pa  St  Hudmon,  78  Ala.  222. 
152;  Hart  v.  Kendall,  82  Ala   144;  ^Harriman  v.  Brown,8  Iieigh,697; 
Tyres  v.  Kennedy,  126  Ind.  528;  Rob-  Bowen  v.  Chase,  98  U.  a  254. 
erts' Appeal,  126  Pa  St  102;  Williams  «Com.  v.   Chattock,  1   Mass.  144; 
V.  Mower,  29  S.  C,  332 ;  Heidenheimer  Tate  v.  Tate's  Ex'rs,  75  Va  522,  532; 
V.  Johnson,  76  Tex.  200 ;  Ganton  v.  Ward  v.  Ward,  87  Mich,  253 ;  Poor- 
Size,  22  Q.  a  (U.  C.)  478;  Perkins  v.  man  v.  Miller,  44  CaL  269;  West  Md. 
Towle,  59  N.  H.  583;  Ellis  v.  Harris,  R  R  Co.  v.  Manro,82  Md.  280;  Helm 
106  N.  C.  395;  Wilson  v.  Simpson.  80  v.  State,  67  Miss.  56a 
Tex.  279;  Wilson  v.  Albert,  89  Mo.  «  Hutchins  v.  Hutchins,  98  N.  Y.  56. 
637;  Royal  V.  Chandler,  79  Me.  265;  ^Framingham  Manuf.  Co.  v.  Bar- 
Hosford  V.  Rowe,  41  Minn.  245 ;  Mc-  nard,  2  Pick.  532 ;  Lawrence  v.  Kim- 
Gee  V.   Blankenship,  95   N.  C.  563;  ball,  1  Met  524. 
Bartlett  v.  Patton,  33  Va  72 ;  Turner  sMarcy  v.  Stone,  8  Cush.  4 
V.  Dewan,  41  Q.  B.  (U.  C.)  361.  »  Art  28;  Lester  v.  State,  37  Fla  1; 

2  Raymond  v.  Cummings,  1  P.  &  R  Carver  v.  United  States,  164  U.  a  694. 

10  Gleador  v.  Atkins,  1  C.  &  M.  42a 
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proprietary  interest  of  the  declarant ;  but  statements  not  re- 
ferred to  in  or  necessary  to  explain  such  declarations  are  not 
deemed  to  be  relevant  merely  because  they  were  made  at  the 
same  time  or  recorded  in  the  same  place."  * 

§  18,  Against  pecuniary  interest. —  A  declaration  is  against 
the  pecuniary  interest  of  the  declarant  who  makes  it  whenever 
it  has  the  effect  of  charging  him  with  a  pecuniary  liability  to 
another  or  of  discharging  some  other  person  upon  whom  he 
would  otherwise  have  a  claim.^  It  is  immaterial  that  the  dec- 
laration may  prove,  in  the  circumstances  which  have  happened 
at  the  time  when  it  is  sought  to  be  put  in  evidence,  to  be  for  the 
interest  of  the  declarant's  estate,  or  even  that  it  can  be  shown 
by  independent  evidence  to  have  been  in  truth  for  his  interest 
at  the  time  when  it  was  made,  provided  that  standing  by  itself 
it  was  at  the  time  when  it  was  made  against  his  interest. 

Any  declaration  made  by  one  who  is  in  possession  of  any 
description  of  hereditament  tending  to  limit  his  interest  therein 
to  any  less  estate  than  the  whole  fee-simple  is  admissible  in 
evidence  after  his  death  as  a  statement  against  his  proprietary 
interest;'  and  a  fortiori  if  it  shows  that  he  has  no  interest  in 
the  land  whatever.*  This  is  based  on  the  well-known  rule  of 
law  that  a  person  in  possession  of  land  is  presumed,  until  the 
contrary  appears,  to  be  the  owner  thereof  in  fee-simple.*  The 
rule,  therefore,  is  not  applicable  where  the  declaration  simply 
relates  to  the  limits  of  the  land  occupied  by  the  declarant,  since 
there  is  nothing  to  show  that  it  is  more  against  his  interest  to- 
deny  his  possession  of  one  close  than  it  is  to  assert  his  posses- 
sion of  another.* 

It  would  seem  that  the  same  tests  which  have  been  stated 
in  regard  to  admissions  must  be  applicable  here,  namely,  that 
the  statement  which  is  sought  to  be  given  in  evidence  as  a 
part  of  the  main  statement  must,  if  antecedent,  have  been  in- 
corporated in  it  by  reference,  and,  if  contemporary,  have  been 

1  Doe  V.  Bevis,  7  C.  B.  456;  Highani  R  v.  Birmingham.  21  L.  J.  M.  C.  63  v 
V.  Ridgeway.  2  Smith's  L.   C.  318;  R.  v.  Exeter.  L.  R.  4  Q.  B.  341. 
Stead  V.  Heaton,  4  T.  R  669.  *Gery  v.  Rodman,  1  Q.  B.  D.  161. 

2  Doe  V.  Robson,  15  East,  82 ;  Davis  » Id. ;  Fry  v.  Stovers,  92  Va.  13 ; 
V.  Lloyd,  1  C.  &  K.  275;  Hughes  v.  High  v.  Pancake,  42  W.  Va.  602; 
Delaware  &  H.  Canal  Co.,  176  Pa.  St  Humes  v.  Proctor,  151  N.  Y.  520  \. 
254.  Ward  v.  Cochran,  71  Fed.  Rep.  127. 

'  Peaceable  v.  Watson,  4  Taunt  16 ;        ^  Crease  v.  Barrett,  1  C,  M.  &  R 

919,  931. 
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virtually  parcel  of  it.  Accordingly,  it  is  well  settled  that  it  is 
not  admissible  to  give  in. evidence  the  discharging  items  en- 
tered in  an  account-book  unless  they  are  referred  to  in  some 
-entry  against  the  declarant's  interest  upon  the  charging  side 
of  the  account,  or  the  two  formed  one  contemporaneous  state- 
ment.* 

Where  the  fact  that  the  declaration  is  against  the  declarant's 
interest  does  not  clearly  appear  from  the  statement  itself,  as, 
for  instance,  where  it  does  not  show  the  declarant's  character, 
without  which  it  is  not  clear  on  what  account  or  in  what  riffht 
the  money  was  received,  it  is  permissible  to  give  independent 
evidence  to  supply  this  want,  as  by  proving  that  the  declarant 
was  an  agent  or  receiver  on  behalf  of  another,  or  that  the 
money  paid  to  him  was  not  a  gift,  but  in  discharge  of  a  legal 
<5laim.  Slight  evidence  will  often  be  sufficient  for  this  purpose. 
It  may  be  that  the  book  in  which  the  entries  occur  clearly  pur- 
ports by  its  title  or  general  character  to  be  the  book  of  a  stew- 
ard or  receiver.' 

A  declaration  against  interest  maybe  in  writing  or  oral.*  If 
it  be  in  writing  it  is  not  necessary  that  it  should  have  been 
signed,  if  it  can  be  shown  either  that  the  body  of  it  was  writ- 
ten by  the  person  whom  it  purports  to  charge,*  or  that  it  has 
been  adopted  by  the  person  whom  it  charges,  in  whosoever 
handwriting  it  may  be,*  and  in  the  latter  case  it  is  not  nec- 
-essary  to  call  the  agent  who  wrote  it.*  Nor  is  it  necessary 
that  such  declarations  should  be  contemporaneous  with  hhe  fact 
recorded;  it  is  sufficient  that  they  are  made  at  any  subsequent 
time.'' 

With  regard  to  the  indorsement  of  payments  of  interest 
upon  bonds  and  negotiable  instruments,  it  is  evident  that  where 
the  indorsement  is  of  such  date  as,  if  admitted  as  evidence,  to 
have  the  effect  of  preventing  the  operation  of  the  statute  of 
limitations,  the  entry  is  not  wholly  against  the  interest  of  the 

iRowe  V.  Brention,  8  M.  &  R  267;  63;  Bowley  v.  Atkinson,  18  Ch.  D. 

Williams  v.  Geaves,  8  C.  &  P.  592 ;  283. 

Knight  V.  Waterford,  4  Y.  &  C.  283 ;  *  Barry  v.  Bebbington,  4  T.  R  514 ; 

Doe  V.  Bevis,  7  Q  B.  456 ;  Higharn  v.  Exeter  v.  Warren,  5  Q.  B.  77a 

Itidgeway,  2  Sm.  L.  C.  318;  Stead  v.  <^Id. ;  Doe  v.  Hawkins,  2  Q.  R  212. 

Heaton.  4  T.  R  669.  «  Id. 

» Exeter  v.  Warren,  5  Q.  B.  773 ;  7  Doe  v.  Furf ord,  8  R  &  Ad.  890, 

Doe  V.  Michael,  17  Q.  B.  276.  897,  898. 

s  R  y.  Birmingham,  31  L.  J.  M.  C. 
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party  making  it,  since,  although  it  acknowledges  the  payment 
of  the  interest,  such  payment  has  the  effect  of  preventing  the 
claim  to  the  capital  sum  from  being  barred.  It  is  not  clear 
whether  by  the  common  law  such  indorsements  require  corrob- 
oration; the  balance  of  authority  appears  to  be  in  favor  of 
their  being  admissible  without  it,  however  the  weight  of  such 
evidence  may  be  affected  by  the  circumstances  referred  to.* 
Such  declarations  may,  like  admissions,  take  the  form  of  con- 
duct; that  is,  such  conduct  as  is  consistent  only  with  the  declar- 
ant's holding  an  opinion  adverse  to  his  ownership  of  the  fee- 
simple  in  the  property.* 

§  19.  Conditions  precedent  to  admissions. —  Mr.  Greenleaf 
says:  ^'To  render  declarations  against  interest  admissible  ex- 
cept in  suits  to  which  the  declarant  is  a  party,  it  must  first 
be  shown  that  he  is  dead  and  that  the  statement  or  etitrv 
should  be  against  the  interest  of  the  declarant.  The  amount 
of  pecuniary  interest  is  not  important;  it  is  sufficient  if,  at 
the  time  the  declaration  or  entry  was  made,  it  charged  the 
person  making  it  to  any  extent.'  To  render  the  declaration 
of  a  deceased  pei'son  admissible  as  evidence  it  must  appear 
that  the  declarant  is  deceased;  that  he  possessed  competent 
knowledge  of  the  facts  or  that  it  was  his  duty  to  know  them ; 
and  that  the  declarations  were  at  variance  with  his  interest."* 
This  class  embraces  not  only  entries  in  books,  but  all  other 
declarations  or  statements  of  facts,  whether  verbal  or  in  writ- 
ing, and  whether  made  at  the  time  of  the  fact  declared  or  at 
a  subsequent  day.*  Thus,  where  entries  have  been  made  by  a 
deceased  person  in  the  due  course  of  business  in  his  books,  such 
entries  are  admissible  to  prove  the  facts.  But  a  written  state- 
ment of  the  facts  in  a  disputed  cause  is  not  admissible  after 
the  death  of  the  writer  simply  because  entered  in  a  book.^ 
An  entrj'  in  the  shop-books  of  one  who  repaired  a  wagon,  but 
who  has  since  died,  showing  a  charge  against  the  owner  of  the 

iRose  T.  Bryant   2   Campi    821;  Chouteau,   10   Barb.  202;    Smith  v. 

Smith  v.  Battens,  1  Moa  &  Rob.  841;  Maine,  25  id.  83;  Harris  v.  Clark,  3 

Anderson  ▼.  Weston,  6  Bing.  N.  Q  N.  Y.  98 ;  Pike  v.  Hays,  14  N.  H.  19. 

296.  »Pearoe  v.  Jackson,  10  Ired.  (N.  C.) 

2Gery  V.Redman,  1  Q.B.  161.  855. 

»Rex  V.  Worth,  4  Q.  R  13a  «Horton  v.  Wood,  66  Hun,  632,  60 

4 1  QreenL  Ev.,  §  147 ;  White  y.  N.  Y.  State  Repi  679. 
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wagon  for  a  number  of  spokes,  is  admissible  in  favor  of  such 
owner  against  a  railroad  company,  where  the  character  or  ex- 
tent of  an  injury  to  a  wheel  by  collision  with  a  locomotive  is 
in  dispute.^ 

§  30.  Declarations  of  deceased  grantor. —  Declarations  of 
a  deceased  grantor  made  when  in  possession  of  real  estate,  in 
reference  to  his  title  thereto  and  against  his  interest,  may  be 
given  in  evidence  even  in  actions  between  third  parties.'  A 
distinction  is  made  between  declarations  against  interest  and 
those  made  by  one  in  privity  of  estate.  In  the  first  case  the 
evidence  is  admissible  without  privity  of  estate,  and  hence  the 
declarations  must  be  not  only  against  interest,  but  the  declar- 
ant must  bo  dead ;  while  in  the  case  of  declarations  by  one 
in  privity  of  estate,  the  declarations  are  admissible  whether 
the  declarant  be  alive  or  dead.  In  Pependick  v.  Bridge  water' 
it  was  held  that  the  declarations  of  a  deceased  tenant  as  to 
the  non-existence  of  a  right  of  common  on  the  part  of  the 
owner  of  the  land  occupied  by  such  tenant  were  not  admis- 
sible, for  the  reason  that  the  tenant  could  not  derogate  from 
the  right  of  the  landlord  or  owner  of  the  fee  by  any  declara- 
tion he  might  make.  The  case  was  stated  to  be  in  effect  an 
exception  to  an  exception.  Lord  Campbell,  C.  J.,  in  stating 
the  rule,  said,  generally,  any  declaration  of  a  deceased  person 
on  a  matter  with  which  he  is  acquainted,  made  against  his 
interest,  is  admissible  in  evidence.  But  the  learned  chief  jus- 
tice continued  by  saying  that  an  exception  to  this  rule  was 
that  you  cannot  admit  in  evidence  the  declaration  of  a  tenant 
which  derogates  from  the  title  of  a  reversioner.  The  distinc- 
tion is  taken  between  declarations  against  interest  and  those 
made  by  one  in  privity  of  estate.  The  court  receives  decla- 
rations of  a  deceased  person  against  his  interest  because  of 
the  likelihood  of  their  being  true,  of  their  general  freedom 
from  any  reasonable  probability  of  fraud,  and  because  they 
cannot  be  set  up  or  proven  until  the  death  of  the  party  mak- 
ing them.*  An  entry  or  memorandum  made  by  a  deceased 
person  against  his  interest,  found  in  his  books  and  papers,  is 

1  Lassone  v.   Boston  &  L.  R.  Ca        8  5  El.  &  BI.  lee. 
(N.  H.),  46  Alb.  L.  J.  27a  *  Govin  v.  De  Miranda,  140  N.  Y. 

«  Lyon  V.  Rickon,  141  N.  Y.  225.  474 ;  1  WharL  Ev..  §  12a 
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admissible  against  his  estate  in  favor  of  a  party  seeking  to  es- 
tablish the  fact  stated.^ 

§  21  •  Declarations  of  decedent  against  his  representa- 
tives.—  The  declaration  of  a  deceased  party  to  a  written  in- 
strument, made  to  a  third  person  prior  to  the  execution  of 
the  instrument,  and  offered  to  be  proved  at  the  trial  for  the 
purpose  of  impeaching  and  annulling  that  instrument  for  the 
fraud  of  the  deceased,  but  which  was  not  communicated  by 
the  witness  to  the  other  parties,  is  but  hearsay  evidence,  and 
that  too  of  an  extremely  dangerous  character ;  and  when  stand- 
ing alone,  and  not  merely  in  aid  of  direct  evidence,  is  incom- 
petent to  destroy  the  validity  of  the  writing.' 

§  33.  Declarations  of  testator  as  to  contents  of  lost  will. — 
When  there  is  a  question  as  to  the  contents  of  a  lost  will,  the 
declarations  of  the  deceased  testator  as  to  its  contents  are 
deemed  to  be  relevant,  whether  they  were  made  before  or 
after  the  loss  of  the  will.'  Declarations  of  a  testator,  both  be- 
fore and  after  making  his  will,  are  admissible  to  show  the 
existence  of  a  delusion,  or  his  mental  condition,  or  that  the  will 
was  induced  by  fraud  and  undue  influence.*  Declarations  of 
a  deceased  person  as  to  his  intent  in  making  a  deposit  in  the 
name  of  another  with  himself  as  trustee,  and  his  reasons  there- 
for, are  admissible  in  favor  of  the  beneficiary  against  the  ad- 
ministrator of  such  person.* 

§  33.  Donor. —  Declarations  of  a  voluntary  trustee  under  a 
trust  created  by  himself,  made  after  its  creation,  are  inadmis- 
sible to  aflfect  it,  when  no  power  of  revocation  was  reserved.* 


IV.    MEMORANDA. 


§  34.  Entries  by  a  public  officer  from  reports  by  other 

oflBcers.^- A  declaration  is  deemed  to  be  competent  when  it 
was  made  by  the  defendant  in  the  ordinary  course  of  business. 


iGallaghier  v.  Brewster,  153  N.  Y. 
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or  in  the  discharge  of  professional  duty,  at  or  near  the  time 
when  the  matter  stated  occurred,  and  of  his  own  knowledge.^ 
A  material  ultimate  fact  may  be  proved  by  the  evidence  of  a 
witness  who,  having  no  personal  recollection  of  the  fact  at 
the  time  of  his  examination  as  a  witness,  testifies  that  he 
made,  or  saw  made,  an  entry  of  the  fact  at  the  time  or  re- 
cently  thereafter,  which,  on  being  produced,  he  can  verify  as  the 
entry  he  made  or  saw,  and  that  he  knew  the  entry  to  be  trae 
when  made ;  and  such  ultimate  fact  may  be  proved  by  show- 
ing by  a  witness  that  he  knew  the  facts  in  relation  to  the  mat- 
ter which  is  the  subject  of  investigation,  and  communicated 
them  to  another  at  the  time  but  had  forgotten  them,  and  sup- 
plementing this  testimony  by  that  of  the  person  receiving  the 
communication,  to  the  effect  that  he  entered  at  the  time  the 
facts  communicated,  and  by  the  production  of  the  book  or 
memorandum  in  which  the  entries  were  made.  The  admissi- 
bility of  memoranda  of  the  first  class  is  well  settled.  They  are 
admitted  in  connection  with  and  as  auxiliary  to  the  oral  evi- 
dence of  the  witness,  and  this  whether  the  witness,  on  seeing 
the  entries,  recalls  the  facts,  or  can  only  verify  the  entries  as  a 
true  record  made  or  seen  made  by  him  at  or  soon  after  the 
transaction  to  which  it  relates.'^  The  other  branch  of  the  propo- 
sition has  not  been  very  generally  adjudicated  in  the  several 
states,  although  the  admissibility  of  entries  made  under  such 
circumstances  was  apparently  approved  in  Payne  v.  Hodge* 
and  Mayor,  etc.  of  N.  Y.  v.  Second  Ave.  R.  Co.*  Thus,  an  ac- 
count kept  in  the  ordinar}*^  course  of  business  of  laborers  em- 
ployed in  the  prosecution  of  a  work,  based  upon  daily  reports 
of  foremen  who  had  charge  of  the  men,  and  who,  in  accordance 
with  their  duty,  reported  the  time  to  another  subordinate  of 
the  same  common  master,  but  of  a  higher  grade,  who  in  time 
also,  in  accordance  with  his  duty,  entered  the  time  as  reported, 
is  admissible  if  verified  by  the  evidence  of  the  foremen  that 
they  made  true  reports,  and  of  the  person  who  made  the  en- 
tries that  he  correctly  entered  them.  It  seems,  however,  that 
the  account  must  have  been  made  in  the  ordinarv  course  of 
business,  and  that  it  should  not  be  extended  so  as  to  admit  a 

1  Doe  V.  Turfford,  8  R  &  Ad.  89a  Zinc  &  I.  Co.  v.  Lehigh  Zinc  &  L  Ca, 

^Habey  v.  Sinsebaugh,  15  N.  Y.  485 ;  59  N.  J.  h.  189. 

Guy  V.  Mead.  23  id.  462 ;   ImhoflP  v.  » 71  N.  Y.  598. 

Richards,  40  Neb.  590 ;   New  Jereey  <  102  N.  Y.  572. 
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mere  private  memorandum,  not  made  in  pursuance  of  any  duty 
owing  by  the  person  making  it,  or  when  made  upon  inforraa- 
tion  derived  from  another  who  made  the  communication  casu-<^ 
ally  and  voluntarily,  and  not  under  the  sanction  of  duty  or 
other  obligation.* 

V.    SHOP-BOOKS,  ACCOUNT-BOOKS,  ETC. 

• 

§  25.  In  general. —  A  general  rule  prevails  in  this  country  — 
adopted,  it  is  said,  from  the  law  of  Holland  —  that  the  books^ 
of  a  tradesman  or  other  person  engaged  in  business,  contain- 
ing items  of  account,  kept  in  the  ordinary  course  of  book  ac-r 
counts,  are  admissible  in  favor  of  the  person  keeping  them, 
against  the  party  against  whom  the  charges  were  made,  after 
the  following  preliminary  facts  have  been  shown,  viz. :  1.  That 
the  books  offered  are  his  books  of  account  kept  in  the  regular 
course  of  business.  2.  That  there  was  a  course  of  dealing  be- 
tween the  parties.  3.  That  some  article  or  service  charged 
was  actually  furnished.  4.  That  the  party  had  no  clerk  or 
book-keeper.  5.  That  he  kept  fair  and  honest  accounts.  The 
rule  admitting  account-books  of  a  party  in  his  own  favor  ir> 
any  case  was  a  departure  from  the  ordinary  rules  of  evidence. 
It  was  founded  upon  a  supposed  necessity,  and  was  intended 
for  cases  of  small  dealers  who  kept  no  clerks,  and  was  confined 
to  transactions  in  the  ordinary  course  of  buying  and  selling  or 
the  rendition  of  services.  The  rule  admits  only  transactions 
of  small  amount,  usually  ten  dollars,^  and  does  not  extend  to 
the  proof  of  more  important  or  merely  collateral  matters.'  The 
declarant  must  be  a  tradesman  or  handicraftsman  and  the  en- 
tries in  the  usual  course  of  daily  business.*  The  rule  extends 
to  books  of  account  kept  by  attorneys  and  other  professional 
men.'    And  secondary  evidence  of  the  original  entries  is  ad- 

iPeck  V.  Valentine,  94  N.  Y.  569;  Lynch  v.  Cronan,  6  Gray,  581 ;  Wil- 
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pel,  1  Yeates.  347.  Cod  man  v.  Caldwell,  81  Me.  560;  Bay 

»Rindge    v.   Brock,   10   Cush.   43;  v.  Cook,  22  N.J.  1*348;  Toonier  v. 
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missible  on  the  ordinary  principles  of  documentary  evidence. 
In  these  cases  some  protection  against  fraudulent  entries  is 
afforded  in  the  publicity  which  to  a  greater  or  less  extent  at- 
tends the  manual  transfer  of  tangible  articles  of  property  or 
the  rendition  of  services,  and  the  knowledge  which  third  per- 
sons may  have  of  the  transactions  to  which  the  entries  relate. 
It  would  be  unwise  to  extend  the  operation  of  the  rule  admit- 
ting a  party's  books  in  evidence  beyond  its  present  limits.^ 
The  rule  above  has  no  application  to  the  case  of  books  or  en- 
tries relating  to  cash  items  or  dealings  between  the  parties, 
and  the  same  necessity  does  not  exist  in  respect  to  cash  trans- 
actions ;  moreover,  entries  of  cash  transactions  could  be  fabri- 
cated with  much  greater  safety  and  with  less  chance  of  the 
fraud  being  discovered  than  entries  of  goods  sold  and  delivered 
or  of  services  rendered.*    Account-books  are  always  evidence 
against  the  party  keeping  them  without  any  preliminary  proof.' 
Eut  under  the  above  rule  a  bank's  ledgers  are  not  admissible  in 
evidence  in  its  own  behalf  in  an  action  for  an  alleged  deposit* 
But  where  books  of  original  entry  have  been  destroyed  by  fire, 
the  items  therein  may  be  proved  from  the  ledger.'    Whether 
the  books  of  a  party  are  admissible  or  not,  he  may  use  them 
as  memoranda  to  refresh  his  memory;  and  any  tribunal  is 
quite  apt  to  give  additional  weight  to  the  evidence  of  the  party 
which  is  sustained  by  the  entries  of  the  event,  recorded  at  the 
time  of  the  occurrence.* 

In  New  York  it  is  not  essential  to  produce  the  party  him- 
self as  a  witness;^  but  it  is  necessary  to  show:  1.  That  the 
books  offered  are  bis  books  of  account,  kept  in  the  regular 
course  of  business.    2.  That  there  was  a  course  of  dealing  be- 

Dadsden,  4  Strobh.  (a  C.)  193 ;  Ganahl  *  Porter  v.  County  F.  Nat  Bank  of 

V.  Shore,  24  Ga.  17;  Richardson  v.  WiUiams,  4  Ind.  Appi  601;   Ahl  v. 

Dorman,  28  Ala.  679 ;  Hale  v.  Ard,  48  Ahl,  176  Pa.  St  466. 

Pa.  St  22.  fiMcCrady  v.  Jones,  36  a  C.  136; 

1  Smith  V.  Bentz,181  N.  Y.  169,  42  StiUwater  v.   FairweU,  64  Vt   286; 
N.  Y.  State  Rep.  879.  Chatauga  Ore  &  L  Ca  t.  Blake,  144 

2  Vosburgh  v.  Thayer,  12  Johns.  461.  U.  S.  476. 

•Adams  v.  Olen,  64  Hun,  268,  46        « Strand  v.  Tilton,  4  Abb.  Ct  App. 

N.   Y.  State    Rep.   336;    McCain   v.  Dec.  324;  Robinson  v.  Smith,  111  Ma 

Peart,   145  Pa.   St  516;   Powers   v.  205;  Muckle  v.  Rennie,  41  N.  Y.  Stale 

Savin,  139  N.  Y.  652 ;  Taylor  v.  Davis,  Rep.  97. 

82  Wis.  455 ;  Smith  v.  Collins,  94  Ala.        ?  Tomlinson  v.  Borst,  80  N.  Y.  42. 
894. 
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tween  the  parties.  3.  That  some  articles  or  services  charged 
were  actually  furnished.  4.  That  the  party  had  no  clerk  or 
book-keeper.  5.  That  he  kept  fair  and  honest  accounts.^  In 
most  jurisdictions  such  books  must  be  verified  by  the  supple- 
mentary oath  of  the  book-keeper,  whether  the  party  himself  or 
a  clerk.  If  such  book-keeper  be  deceased,  proof  of  his  hand- 
writing or  other  verification  is  required.*  Disability  practi- 
cally equivalent  to  death  will  suffice  to  admit  such  secondary 
verification.'  In  case  such  books  are  oflfered  by  other  persons 
suing  in  a  representative  capacity,  it  is  usual  to  require  the 
additional  oath  of  such  executor  or  other  person.  If  the  books 
are  kept  according  to  the  usage  and  degree  of  intelligence  of 
the  party  it  is  sufficient.  Thus,  a  notched  stick  kept  for  this 
purpose  was  held  to  be  a  good  book  of  original  entries  where 
it  was  the  only  method  by  which  a  party  kept  his  accounts;* 
and  so  pieces  of  board  sawed  out  of  the  party's  corn-crib;  so 
are  scraps  of  paper;  so  are  boards  upon  which  the  measure- 
ments of  lumber  are  marked  by  the  one  who  cut  and  delivered 
the  lumber.* 

In  an  action  for  services  rendered,  where  there  is  evidence 
tending  to  show  that  an  account-book  was  made  up  from  tal- 
lies by  employees  in  a  mill,  kept  upon  a  planed  shingle  and 
d€)livered  to  the  persons  keeping  the  book,  who  made  entries 
from  them,  the  book  is  admissible.*    The  account  is  not  ex- 

1  Smith  Y.  Bentz,  181  N.  Y.  169,  46  Hintrager.  60  Iowa,  874;  Hart  v.  Liv- 

Altx  Lu  J.  218,  42  N.  Y.  State  liep.  ingston,  29  Iowa,  217. 

S79;  Knight  V.  Cummington,  6  Hun,  ^Harwood  v.  Mulry,  8  Gray,  250; 

100;    1  GreenL   £v.,  §§    117-119;  8  Marsh  ▼.  Case,  80  Wi&  581 ;  I>oug1a88 

Dane's  Abr.,  ch.  81,  art  4,  p.  818 ;  Hall  t.  Hart,  4  McCk>rd,  257 ;   Gilchrist  v. 

V.  Gates,  12  Met  491 ;  Karr  v.  Stivers,  Brooklyn  Grocers*  Mfg.  Ass'n,  59  N. 

34  Iowa,  123 ;  White  v.  Whitney,  82  Y.  495 ;  Bartholomew  v.  Farwell,  41 

Cal  163;    Baldridge  ▼.  Penland,  68  Conn.  109;  Cheever  ▼.  Brown,  80  Ga. 

Tex.  441;   LinneU  v.  Sutherland,  11  904;  Hoover  v.  Cehr,  62  Pa.  St  136; 

Wend.  568 ;  Burleson  v.  Goodman,  32  Patrick  v.  Jack,  82  III.  81 ;  Robinson 

Tex.  229;   Davis  v.  Sanford,  9:Allen,  y.  Dibble's  Adm*r,  17  Fla.  457;  Gect 

216;   Wilson  v.  Wilson,  1  Halst  95;  v.  Garvin.  1  Gray,  14a 

Terrill    v.    Beecher,    9   Conn.    844 ;  ^  ^ew  Haven,  eta  Ca  v.  Goodwin, 

Funk  T.  Ely,  45  P&  St  444 ;  Myer  v.  42  Conn.  280 ;   Holtbrook  v.  Gay,  6 

Graffin,    81    Md.    850;    Burleson    v.  Cush.  215. 

Goodman,  82  Tex.  228;  Richardson  «  Rowland  v.  Barton,  2  Harr.  (Del) 

V.  Emery,  28  N.  H.  220 ;  Robinson  v.  28a 

Dibble's  Adm'r,  17  Fla.  457;  Cooper  «Pallman  v.  Smith,  185  Pa.  St  ISa 

V.  Merrill,  4  Yeates,  341 ;  Hancock  v.  »  West  v.  Van  Tuyl,  119  N.  Y.  623, 

28  N.  Y.  SUte  Rep.  549. 
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eluded  because  kept  in  ledger  form,  so  that  the  charges  against 
defendant  are  on  a  separate  page  from  those  against  others.^ 
But  if  shown  not  to  be  the  book  of  original  entries,  it  is  not 
competent  without  producing  or  accounting  for  those  entries.' 
And  if  it  appear  that  the  books  offered  are  a  part  of  a  system 
of  books  involving  others,  which  may  be  necessary  to  a  com- 
plete view  of  the  state  of  accounts,  the  others  must  bo  pro- 
duced or  accounted  for.'  Thus,  w^here  the  ledger  is  offered,  a 
day-book  shown  to  have  been  kept  must  be  produced.  There 
must  have  been  some  course  of  dealing  between  the  parties:  a 
single  sale  is  not  sufficient/  Independent  evidence  that  some 
article  or  service  charged  was  furnished  is  indispensable.'  One 
article  delivered  and  one  item  of  work  done,  as  charged,  satisfy 
this  requirement.®  A  party  cannot  testify  from  books  of  ac- 
count kept  partly  by  himself  and  partly  by  others.'^  And  un- 
sworn accounts,  purporting  to  be  those  of  sales  made  by  an 
auctioneer  at  the  request  of  the  sheriff,  which  were  not  made 
by  the  witness  producing  them,  and  are  proven  only  to  have 
been  rendered  by  the  auctioneer  to  the  sheriff,  are  not  admis- 
sible in  evidence.®  The  above  rule  does  not  apply  to  admit 
the  books  of  a  party  to  the  suit,  if  they  were  kept  by  a  regu- 
lar clerk  or  book-keeper,  whose  business  it  was  to  notice  sales 
and  enter  them  in  the  books.®  But  the  books  of  daily  entries 
made  by  the  party  himself  are  not  rendered  incompetent  by 
the  fact  that  his  servant,  porter  or  messenger  noted  in  tem- 
porary form  the  deliveries  made  by  him,  and  reported  them 
to  the  party,  who  upon  such  information  made  the  entries  in 
question.^®    The  books  of  a  partnership  may  be  proved  by  the 

1  Faxon  v.  HoUis,  18  Masa  428.  28  N.  Y.  State  Rep.  854;  The  Norma, 

2Mandel  v.  Swan  L.  &  G  Ck>.,  154  08  Fed.  Rep.  509;  Granley  v.  Jerinyn, 

III.  177;  Vilmar  v.  Schall,  85  N.  Y.  163  Pa  St  501;  Smith  v.  Smith,  18 

Supr.  Ct  67 ;  Re  Hu8ton*s  Estate,  167  App.  Div.  207. 

Pa.  St.  217.  8McIlhargy  v.  Chambers.  27  N.  Y. 

•Pendleton  v.  Meed.  17  N.  Y.  72;  State  Rep.  921,  117  N.  Y.  582;  Koliler 

Larue  v.  Rowland,  7  Barb.  107.  v.  Lindenraeyer,   129  N.  Y.  498,  31 

<  Corning  v.  Ashley,  4  Denio,  854 ;  N.  Y.  State  Rep.  638 ;  Dooley  v.  Moan, 

Re  Fulton's  Estate,  178  Pa.  St.  78.  57  Hun,  535,  83  N.  Y.  State  Repi  118; 

» Morrill    v.    Whitehead,  4    R   D.  Edgerton  v.  Willington  &  W.  R  Ca, 

Smitli,  289;  Sharp  v.  Hicks,  94  Ga.  115  N.  C.  645. 

624.  9  Sickles  v.  Mather,  20  Wend.  72. 

^  Linnell  v.  Southerland,  11  Wend.  lo  Hauptman  v.  Catlin,  1 R  D.  Smith, 

56a  729 ;  Nichols  v.  Vinson,  9  Houst  274. 

7  Hancock  v.  Flynn,  54  Hun,  688^ 
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partner  who  kept  the  books,  or  in  case  of  his  death  by  proof 
of  his  handwriting.*  To  show  that  the  party  kept  fair  and 
honest  books,  the  testimony  of  one  witness  is  enough,  who 
had  dealt  with  the  partj'^  and  settled  with  him  by  his  account;' 
but  he  must  be  a  customer.  The  rules  relating  to  the  admis- 
sion of  books  of  account  in  the  different  states  are  not  uni- 
form. In  most  of  the  states,  if  it  appears  that  there  is,  in  fact, 
living  attainable  proof  of  the  item,  independent  of  the  entries, 
the  latter  are  then  inadmissible.  The  rule  excludes  the  books 
when  better  evidence  of  the  facts  is  attainable,  and  the  books 
are  admissible  when  from  necessity  they  afford  the  best  evi- 
dence of  the  facts  contained  therein.'  The  rule  of  admission 
of  shop-books  has  no  application  to  the  case  of  books  of  entries 
relating  to  cash  items  or  dealings  between  the  parties.^  The 
same  necessity  does  not  exist  in  respect  to  cash  transactions  as 
to  cases  of  transactions  in  the  ordinary  course  of  buying  and 
selling  or  the  rendition  of  services.* 

§  26.  Time  of  entry  material  when. —  To  be  admissible  at 
all,  entries  should  be  made  at  or  near  the  time  of  the  transac- 
tion. The  law  fixes  no  precise  instant.  They  are  not  to  be 
registers  of  past  transactions,  but  memoranda  of  transactions 
as  they  occur.*  A  party  to  a  contract,  the  terms  of  which 
are  in  dispute,  cannot  give  in  evidence  his  own  statements, 
either  oral  or  written,  made  subsequent  to  the  contract,  in 
corroboration  of  his  version  of  the  contract.'^  It  is  no  objec- 
tion to  a  book  that  the  entries  were  made  by  the  party  from 
data  furnished  him  by  his  workmen,  if  he  knows  the  facts 
therein  stated ;  and  it  is  no  objection  to  the  book,  though  the 
entries  be  first  made  on  a  slate  and  then  transcribed  by  the 
party,  if  done  in  the  ordinary  course  of  his  making  such 
entries.*    The  entry  must  be  in  the  book  of  the  party  kept  by 

iKron T.Levy.  1  Hun,  172.  » Smith  v.  Bentz,  181  N.  Y.  169,  43 

»  Beattie  v.  Qua,  15  Barb.  137 ;  Irish  N.  Y.  State  Rep.  879. 

V.  Horn.  84  Hun,  121.  «Ewing  v.  Sparks,  7  N.  J.  L.  59; 

'Wheeler  v.  Smith,  18  Wia  051;  Bentley  v.  Ward,  lie  Mass.  33a 

Ward  V.  Wheeler,  18  Tex.  249 ;  Dodge  ^Griesheimer  v.  Tanenbaum,   124 

V.  Morrow,  14  Ind.  App.  539 ;  Ahl  v.  N.  Y.  650,  36  N.  Y.  SUte  Rep.  329. 

Ahl.  176  Pa.  St  466 ;  Bean  v.  Lambert,  » Faxon  v.  HoUis,   13    Mass.   427; 

77  Fed.  Rep.  862;  Riley  v.Boehm,  167  Piummer   v.   Struby-Estabrooke    M. 

Mass.  183;  Blanchard  v.  Commercial  Ca,  23  Colo.  190;   Moses  v.  United 

Bank,  44  U.  S.  App.  556.  States,  166  U.  &  571. 

*  Vosburg  V.  Thayer,  12  Jolms.  461 ; 
Hay  V.  Peterson,  34  L.  R  A  581. 
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him  for  the  purpose  of  bis  daily  accounts,  generally,  witb  all 
those  persons  who  may  bare  dealings  with  him,  and  must  be 
made  in  conformity  to  the  prevalent  manner  of  bis  keeping 
the  book,  and  in  a  regular  course  with  the  other  charges.  If 
they  stand  isolated  on  the  front  leaf  of  the  book,  and  not  fall- 
ing into  a  regular  order  with  the  other  charges,  they  will  be 
rejected.^  An  account  properly  in  evidence  is  competent  evi- 
dence of  the  facts  of  sale,  of  the  dates,  of  the  price  or  value, 
and  of  the  delivery.' 

VI.    MEMORANDA   AS    EVIDENCE. 

§  27.  In  general. —  Memoranda  of  facts  made  by  an  ej^e- 
witness  at  the  time  of  the  occurrence,  and  which  he  swears  to 
bo  correct,  are  not  generally  evidence,'  except  where  they  were 
made  in  the  due  course  of  business  and  the  person  making 
them  is  dead  or  has  absconded,  or  for  any  cause  his  testimony 
cannot  be  obtained,  and  then  only  of  such  facts  as  to  which  he 
would  be  competent  to  testify  if  living.*  Thus,  a  memoran- 
dum is  admissible  in  evidence  without  testimony  of  the  person 
who  made  it,  where  he  is  without  the  jurisdiction  of  the  court 
and  his  handwriting  is  proved.'  A  written  memorandum 
made  by  an  officer  in  the  course  of  his  official  duty,  which  is 
against  his  interest,  is  admissible  after  his  death,  as  well  of 
facts  against  his  interest  as  of  other  collateral  and  incidental 
facts  and  circumstances  contained  in  it.* 

§  28.  Refreshing  memory  by. —  A  witness  who  has  drawn 
up  a  written  narrative  of  a  matter  or  transaction  may  in  many 
cases  use  it  while  under  examination  as  a  script  to  refresh  his 
memory.''    In  cases  requiring  many  details  of  duty,  quantity, 

1  Re  Fulton's  Estate,  178  Pa.  St  78 ;  *  Avery   v.    Avery,    48    Cal    198; 

White  V.  Benjamin,  150  N.  Y.  258;  Welsh  v.  Barrett,  15  Masa  380 ;  Briggs 

Ahl  V.  Ahl,  176  Pa.  St  466;  Hazer  v»  v.  Henderson,  49  Ma  631;  Cabot  v. 

Streich,  92  Wis.  505.  Walden,  46  Vt  11. 

-Batchelder  v.  Sanborn,  22  N.  H.  ^Laboree  v.  Klosterman,  33  Nelx 

;J25 ;  Dickens  v.  Winters,  169  Pa.  St  150 ;  Thomas  .v.  Beal,  48  Fed.  Rept  618. 

126 ;  St  Louis,  I.  M.  &  S.  R  Ca  v.  £ut   see  Granning  v.  Swenson,  49 

Murphy,  60  Ark.  833 ;  Wait  v.  Krew-  Minn.  381. 

son,  59  N.  J.  L.  71 ;  Johnson  v.  More-  '     ^  Livingston  v.  Arnoux,  56  N.  T. 

stead,  63  Minn.  397 ;  Divide  Min.  Inv.  507. 

Co,  V.  Bliley,  23  Cola  160.  ^  Rowland    v.  Union   Theological 

»Gilmore  v.  Wilson,  53  Pa.  St  194 ;  Sem.,  5  N.  Y.  219;  Marclay  v.  Sliult^ 

People  V.  Elyea,  14  Cal  144;  Golding  29  id.  351. 
V.  Orcutt,  44  Vt  541 ;  Downs  v.  New 
York  Cent  R.  Ca,  47  N.  Y.  82. 
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etc.,  it  is  proper  to  allow  a  witness  to  consult,  but  not  to  read 
from,  memoranda  made  by  bim  of  facts  within  his  own  knowl- 
edge, to  which  he  cannot  speak  in  safScient  detail  without  such 
aid,  although  the  memoranda  were  made  in  preparation  for 
trial ;  that  is  to  say,  a  witness  may  use  a  memoranda,  or  any  book 
or  paper,  to  refresh  his  memory,  if  he  can  afterwards  swear  to 
the  fact  from  recollection ;  but  if  he  cannot  so  swear,  other- 
wise than  as  finding  it  in  the  book,  then  it  must  be  produced.^ 
While  the  general  rule  is  that  memoranda  of  dates,  names, 
figures  and  values  made  by  a  witness  at  the  time  of  the  trans- 
action to  which  they  relate,  and  sworn  to  by  him  to  have 
been  true  statements  when  made,  are  admissible  in  evidence 
in  connection  with  his  testimony,  without  regard  to  whether 
or  not  they  corroborate  it,*  and  that  all  memoranda  made  at 
the  time  of  the  transaction  are  admissible  to  refresh  the  recol- 
lection of  a  witness,  although  not  as  independent  evidence,' 
and  that  a  witness  may  use  a  memorandum  made  by  any  per- 
son, if,  after  inspecting  it,  he  can  testify  to  the  facts  from  his 
own  recollection,*  a  paper  referred  to  by  a  witness  for  the  pur- 
pose of  refreshing  his  memory  is  inadmissible  in  the  absence 
of  evidence  that  after  reference  he  is  unable  to  recollect  the 
facts.*  Thus,  a  witness  may  refer  to  his  account  books  or  his 
cash  book,  or  to  letters  written  by  himself  relating  to  the 
transaction,  or  even  to  a  bill  of  particulars,  or  memorandum 
not  made  by  himself,  if  upon  reading  it  he  is  then  able  to 
recollect  and  testify  to  the  facts  contained  therein.*  But  such 
memoranda  are  not  admissible  in  evidence  unless  they  are  of 
a  character,  such  as  maps,  diagrams  or  tabular  statements, 
reasonably  necessary  to  render  the  testimonj'  intelligible,  and 
are  proven  to  be  correct.  In  Howard  v.  McDonough^  the 
court  say :  "  The  law  as  to  the  use  of  memoranda  by  witnesses 
while  testifying  is:  (1)  A  witness  may,  for  the  purpose  of  re- 
freshing his  memory,  use  any  memoranda,  whether  made  by 
himself  or  another,  written  or  printed ;  and  when  his  mem- 

1  Wood  V.  Ambler,  8  N.  Y.  170 ;  Co.,  51  N.  Y.  State  Rep.  685,  67  Hun, 
Hazer  v.  Streicb,  93  Wis.  505.  865. 

2  Continental  Ins.  Co.  v.  Insurance  ^  Meacham  v.  Pell,  51  Barb.  65 ; 
Ca  of  Pa.,  51  Fed.  Rep.  884 ;  Gillespie  Stuart  v.  Binnse,  7  Bosw.  195 ;  People 
V.  Krator,  56  id.  20a  v.  McLaughlin,  150  N.  Y.  365 ;  Nor- 

»  Williams  v.  Wager,  64  Vt  826.  walk,  Fawcett  v.  Ireland,  68  Conn.  1 ; 

*CulTer  V.  S.  &  W.  L.  Ca,  53  Minn.  860.    State  v.  Baldwin,  62  Minn,  5ia 
5  Voisin  V.  Commercial  Mut  Ina        •  77  N.  Y.  592. 
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ory  has  thus  been  refreshed,  he  must  testify  to  facts  of  his 
own  knowledge,  the  memorandum  itself  not  being  evidence. 
(2)  When  a  witness  has  so  far  forgotten  the  facts  that  he  can- 
not recall  them,  even  after  looking  at  a  memorandum  of  them, 
and  he  testifies  that  he  once  knew  them  and  made  a  memo- 
randum of  them  at  the  time  or  soon  after  they  transpired, 
which  he  intended  to  make  correctly,  and  which  he  believes 
to  be  correct,  such  memorandum  in  his  own  handwriting  may 
be  received  as  evidence  of  the  facts  therein  contained,  although 
the  witness  has  no  present  recollection  of  them.  (3)  Memo- 
randa may  be  used  in  other  cases  which  do  not  precisely  come 
under  either  of  the  foregoing  heads.  A  store  of  goods  is  wrong- 
fully seized,  and  an  action  is  brought  to  recover  for  the  con- 
version. There  are  thousands  of  items.  No  witness  could  carry 
in  his  mind  all  the  items  and  the  values  to  be  attached  to  them. 
In  such  a  case  a  witness  may  make  a  list  of  all  the  items  and 
their  values,  and  he  may  aid  his  memory,  while  testifying,  by 
such  list.  He  must  be  able  to  state  that  all  the  articles  named 
in  the  list  were  seized  and  that  they  were  of  the  values  therein 
stated ;  and  he  may  use  the  list  to  enable  him  to  state  the  items. 
After  the  witness  has  testified,  the  memorandum  which  he  has 
used  may  be  put  in  evidence,  not  as  proving  anything  of  itself, 
but  as  a  detailed  statement  of  the  items  testified  to  by  the  wit- 
ness. The  manner  in  which  the  memorandum,  in  such  a  case, 
may  be  used  is  very  much  in  the  discretion  of  the  trial  judge. 
He  may  require  the  witness  to  testify  to  each  item  separately, 
and  have  his  evidence  recorded  in  the  minutes  of  the  trial,  and 
then  the  introduction  of  the  memorandum  will  not  be  impor- 
tant; or  he  may  allow  the  witness  to  testify  quite  generally 
to  the  items  and  their  values,  and  receive  the  memorandum  as 
the  detailed  result  of  his  examination,  leaving  to  the  adverse 
party  a  more  minute  cross-examination.*  In  order  to  refresh 
the  recollection  of  a  witness  it  is  not  important  that  the  paper, 
book  or  memorandum  should  have  been  written  or  printed  by 
the  witness  himself,  or  that  it  should  have  been  an  original 
writing.  It  is  sufficient  if  he  saw  it  while  the  facts  stated 
therein  were  fresh  in  his  memory,  and  knows  that  they  are 
correctly  transcribed."  * 

1  McCormick  v.  PenDsylvania  C.  R.  ^Chapin  v.  Lapliara,  20  Pick.  467: 
Co.,  49  N.  Y.  303;  Acklia  v.  Hickman,  Huff  v.  Bennett,  6  N.  Y.  837;  George 
63  Ala.  594,  35  Am.  Rep.  54  v.  Jay,  19  N.  H.  544. 
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§  29.  When  memoranda  must  be  made  by  a  witness. —  A 

iziemorandam  used  by  a  witness  to  refresh  his  memory  and  to  be 
allowed  as  evidence  in  the  case  must,  as  a  general  rule,  have 
been  made  by  the  witness  himself  —  or  by  another  person  at  his 
dictation  —  at  the  time  of  the  transaction  concerning  which  ho 
is  questioned,  or  so  soon  afterwards  that  the  judge  considers  it 
likely  that  the  transaction  was  at  the  time  fresh  in  his  mem- 
ory;  or  if  made  by  any  other  person,  and  read  by  the  witness, 
within  the  same  limits  as  to  time,  it  must  further  appear  that 
when  he  read  it  he  knew  it  to  be  correct.^  A  memorandum 
which  is  proper  under  this  rule,  and  is  used  accordingly,  be- 
comes  competent,  and  may  be  read  as  evidence  of  the  facts 
testified  to  from  it,  if  it  be  the  original  entry,  not  a  copy,  and 
if  the  witness'  memory,  after  being  refreshed,  does  not  enable 
him  to  testify  to  the  facts  without  the  memorandum.*  A  copy 
should  not  be  used  so  long  as  the  original  is  in  existence  and 
its  absence  unexplained;  for  the  same  rule  requiring  the  pro- 
duction of  the  best  evidence  is  equally  applicable  whether  a 
paper  is  produced  as  evidence  in  itself,  or  is  merely  used  to  re- 
fresh the  memory.  But  after  proof  of  the  loss  of  the  original 
a  copy  may  be  read  to  the  jury,  not  as  evidence  of  the  facts 
contained  in  it,  as  in  case  of  an  original  entry,  but  as  a  state 
ment  in  detail  of  what  the  witness  has  testified  directly.' 

§  30.  When  witness  need  not  have  recollection  independ- 
ent of  memorandnm. —  In  order  that  a  document  may  be  used 
to  refresh  one's  memory,  it  is  by  no  means  necessary  that  the 
witness,  after  having  seen  it,  should  have  any  independent  rec- 
ollection of  the  facts  mentioned  therein  or  connected  there- 
with ,'  it  is  sufficient  if  he  remembers  that  he  has  seen  the  paper 
before,  and  that  when  he  saw  it  he  knew  its  contents  to  be  cor- 
rect; or  even  if,  entirely  forgetting  the  circumstances  them- 
selves and  the  fact  of  his  having  seen  the  paper,  he  can  still, 
in  consequence  of  recognizing  his  signature  or  writing  upon  it, 
vouch  for  the  accuracy  of  the  memorandum,  or  swear  to  the 
particular  fact  in  question/ 

iFilkins   v.   Baker,  6   Lana  518;  *Guy    v.    Mead,    22    N.    Y.    462; 

Krom  V.  Levy,  1  Hun,  173,  Meacham  v.  Pell,  51  id,  65 ;  Marclay 

^Halsey  v.  Siosebaugh,  15  N.  T.  v,  Shults,  29  id.  846;  AndersoQ  v. 

485 ;  Marclay  ▼.  Shults,  29  id.  848.  Edwards,  128  Mass.  27a 

'  McCormick  v.  Pennsylvania  0,  B. 
Co.,  49  N.  Y.  816. 
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§  31.  Memoranda  primary  eyidenee  when. —  Original  en- 
tries made  by  a  witness  are  admissible  as  auxiliary  to  his  evi- 
dence only  when  he  is  unable  to  distinctly  recollect  the  fact 
without  their  aid.  The  rule  which  renders  such  entries  ad- 
missible rests  upon  the  principle  of  necessity  for  the  recep- 
tion of  secondary  evidence,  and  is  not  applicable  when  the 
witness  has  a  distinct  recollection  of  the  essential  facts  to 
which  they  relate.  The  primary  common-law  proof  is  then 
furnished,  and  the  necessity  for  evidence  of  the  lesser  degree 
does  not  arise.  And  this  right  as  qualified,  to  introduce  such 
secondary  evidence,  is  the  better  rule  in  view  of  the  oppor- 
tunity which  otherwise  might  exist  to  superadd  a  written 
memorandum  to  the  evidence  of  a  witness,  which  it  cannot  be 
said  might  not  sometimes  be  improperly  made  available  to 
strengthen  his  testimony  with  a  court  or  jury;  and  such  may 
be  within  reasonable  apprehension  until  the  moral  infirmity 
of  human  nature  becomes  exceptionally  less  than  it  yet  has.^ 
The  only  exception  to  this  rule  is  where  the  memorandum  is 
part  of  the  res  gestcb?  Thus,  the  rule  is  that  a  memorandum 
itself  only  becomes  evidence  when  the  witness,  after  examin- 
ing it,  although  able  to  swear  that  he  knew  it  to  be  correct 
when  he  made  it,  is  unable  to  state  the  particulars  from  recol- 
lection.' Hence,  in  an  action  for  goods  sold,  a  witness  who 
testifies  that  he  made  correct  original  entries  of  the  transac- 
tion but  has  forgotten  the  transaction  may  be  shown  his  orig- 
inal entries  and  read  them  in  evidence.*  The  correctness  of 
the  entries  may  be  shown  either  by  his  testimony  of  his  own 
knowledge  or  his  testimony  that  he  entered  correctly  what 
others  told  him,  if  such  others  are  produced  and  testify  that 
they  gave  him  correctly  facts  within  their  own  knowledge.* 
Thus,  in  Shear  v.  Van  Dyke,®  a  witness  having  testified  that  a 
quantity  which  he  had  now  forgotten,  he  had,  at  the  time  of  the 
delivery,  reported  correctly  to  another,  the  other  was  allowed 


1  People  V.  McLaughlin,  150  N.  Y.  865. 

2  Nat.  Ulster  County  Bank  v.  Madden, 
114  N.  Y.  280,  23  N.  Y.  State  Rep.  220. 

•People  V.  McLaughlin,  73  N.  Y. 
State  Rep.  497 ;  Kelsea  v.  Fletcher,  48 
N.  H.  282. 

♦  Philbin  v.  Patrick,  8  Abb.  Ct  App. 
Dec.  605,  9  Hun,  847;  Ramsen  v.  Met- 
ropolitan, etc.  R.  Co.,  9  App.  Div.  533. 


5  Payne  v.  Hodge,  7  Hun,  612; 
Dwight  V.  Cutting,  71 N.  Y.  State  Rep. 
114;  UHerbetts  v.  Pittsfield  Nat. 
Bank,  162  Mass.  187 ;  Ryan  v.  Miller, 

153  111.  isa 

6 10  Hnn,  528 ;  Imhoff  v.  Richards, 
48  Neh  590 ;  Louisville  &  N.  R.  Oa  v. 
Cassibry,  109  Ala.  697. 
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to  be  called  and  testify  what  the  quantity  was  thus  reported. 
So  where  a  temporary  memorandum,  made  by  a  witness  who 
had  since  forgotten  what  was  written,  had  been  destroyed  by 
another  witness,  who  in  the  course  of  his  duty  transcribed  it 
in  more  permanent  form,  the  latter  was  allowed  to  produce 
his  copy  and  testify  to  what  he  had  transcribed.^ 

Secondary  evidence  of  the  contents  of  a  memorandum  is  in- 
admissible, even  after  proof  of  its  loss.*  Original  entries  made 
by  a  witness,  and  which  he  testifies  were  correctly  made,  may 
be  read  in  evidence,  though  he  remembers  nothing  of  the  facts 
represented  by  them ;  but  to  render  such  entries  admissible  it 
must  appear  that  every  source  of  primary  evidence  has  been 
exhausted.  The  rule  which  renders  such  entries  admissible 
rests  upon  the  principle  of  necessity  for  the  reception  of  sec- 
ondary evidence,  and  is  not  applicable  where  the  witness  has 
a  distinct  recollection  of  the  essential  facts  to  which  they  re- 
late; the  primary  common-law  proof  is  there  furnished  and 
the  necessity  for  evidence  of  the  lesser  degree  does  not  arise. 
The  rule  that  entries  made  by  a  witness  are  not  admissible  un- 
less it  appear  that  he  does  not  recollect  the  occurrence  to  which 
they  relate,  independently  of  them,  is  quite  well  established  in 
this  respect.' 

The  opposite  party  is  entitled  to  inspect  the  memorandum 
and  examine  concerning  it,  without  putting  the  paper  in  evi- 
dence; and  if  the  court  refuse  to  compel  submitting  the  paper 
to  the  inspection  of  the  opposite  counsel  it  should  strike  out 
the  testimony  which  depends  entirely  on  the  memorandum.* 
A  witness  who  has  refreshed  his  memory  by  the  use  of  a  mem- 
orandum made  at  the  time  of  the  transaction  as  to  which  he 
is  testifying  may  be  allowed  to  read  items  from  it  as  his  tes- 
timony, even  when  the  memorandum  is  not  put  in  evidence.* 
Thus,  where  a  party  testifies  that  he  knew  that  articles  entered 
in  his  account  book  were  delivered  to  plaintiff,  that  the  entries 
were  made  at  the  time  of  the  deliveries,  and  that  he  knew 

1  Adams  v.  People,  8  Hun,  654 ;  Cur-    Chester  &  P.  R  Ca  v.  Chester  County, 
tis  V.  Bradley,  65  Conn.  90;  New  Jer-    182  Pa.  St  40. 

sey  Zinc  &  L  Ca  v.  Lehigh  Zinc  &  I.  ^Peck  v.  Lake,  3  Lans.  436;  Tib- 

Ca,  59  N.  J.  L.  189.  betts  v.  Sternberg,  66  Barb.  201 ;  Re! 

2  Peck  V.  Valentine,  94  N.  Y.  569.  v.  Ramsden,  2  Car.  &  P.  603;  Hardy's 
'National  U.  Co.  Bank  v.  Madden,  Case,  24  How.  St.  Tr.  824. 

23  Abb.  N.  C.  (N.  Y.)  118;  Agnew  v.        »Bigelow  v.  Hall,  91  N.  Y.  145. 
United  States,  165  U.  a   36;  West 
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them  to  be  correct  when  made,  bat  that  he  could  not  from 
memory  tell  the  articles,  he  may  state  from  the  book  the  ar- 
ticles delivered.^  And  after  he  has  thus  testified,  the  memo- 
randum which  he  has  used  may  be  put  in  evidence,  not  as 
proving  anything  of  itself,  but  as  a  detailed  statement  of  the 
items  testified  to  by  the  witness.* 

VII.    EVIDENCE   GIVEN   IN   A   FORMER   PROCEEDING. 

§  32,  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,'  states  the  common-law  rule  to  be,  that  "evidence 
given  by  a  witness  in  a  previous  action  is  relevant  for  the  pur- 
pose of  proving  the  matters  in  a  subsequent  proceeding  or  in 
a  later  stage  of  the  same  proceeding  when  the  witness  is  dead, 
or  insane,  or  so  ill  that  he  will  probably  never  be  able  to  travel, 
or  is  kept  out  of  the  way  by  the  adverse  party ;  or  in  civil, 
but  not,  it  seems,  in  criminal  cases,  is  out  of  the  jurisdiction 
of  the  court,  or  perhaps  in  civil,  but  not  in  criminal  cases, 
when  he  cannot  be  found,  provided  in  all  cases :  (1)  That  the 
person  against  whom  the  evidence  is  to  be  given  had  the  right 
and  opportunity  to  cross-examine  the  declarant  when  he  was 
examined  as  a  witness.  (2)  That  the  questions  in  issue  were 
substantially  the  same  in  the  first  as  in  the  second  proceeding. 
(3)  That  the  proceedings,  if  civil,  were  between  the  same  par- 
ties or  their  representatives  in  interest.  (4)  That  in  criminal 
cases  the  same  person  is  accused  upon  the  same  facts."  It  is 
held  in  some  jurisdictions  that  the  reported  evidence  of  a  de- 
ceased witness  is  inadmissible  in  criminal  cases  and  the  pris- 
oner is  entitled  to  be  confronted  with  the  witnesses  against 
him.* 

The  rule  in  this  country  seems  to  be  that  the  testimony  of 
deceased  witnesses  given  in  a  former  action  between  the  same 

iRaux  V.  Brand,  90  N.  Y.  809.  Staples,  47  N.   H.   113;  V^illiama  v. 

2McCormick  v.  Penn.  G  R  Co.,  49  State,  19  Ga.  402;  Kendrick  v.  State, 

N.  Y.303;  Howard  v.  McDonough,  77  10  Humph.  479;    Davis  v.  State,  17 

id.  592;  Stoudeonie  v.  Harper,  81  Ala.  Ala.  354;  Pope  v.  State,  22  Ark.  373; 

242 ;  Bonoett  v.  Glattfeldt,  120  III.  166 ;  United  States  v.  Macomb,  5  McLean, 

Finch  V.  Barclay,  87  Ga.  393;  John-  286;  Brown  v.  Com.,  73  Pa.  St  821; 

son  V.  Culver,  116  Ind.  278;  Robinson  Summons  v.  State,  5  Ohio  St  325; 

▼.  Mulder,  81  Mich.  75.  Barnett  v.  People,  54  111.  825;  People 

3  Art  32.  V.    Murphy,  45    Cal.   137 ;    Cora.  v. 

4  Finn's  Case,  5  Rand.  701 ;  State  v.  Richards,  18  Pick.  434 ;  State  v.  Able, 
Atkins,  1  Overton  (Tenn.),  229 ;  Brogy  65  Mo.  357. 

▼.    Cora.,   10    Gratt    722;    State   v. 
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parties  is  allowed  as  evidence  in  any  subsequent  suit  between 
the  same  parties ;  ^  and  if  the  witness,  though  not  dead,  is  out 
of  the  jurisdiction,  or  cannot  be  found  after,  diligent  search, 
or  is  insane  or  sick,  or  unable  to  testify,  or  kept  away  by  the 
adverse  party,^  the  testimony  of  such  witnesses  is  allowed 
in  evidence  in  any  subsequent  proceeding.'  Testimony  thus 
offered  is  open  to  all  the  objections  which  might  be  taken  if 
the  witness  were  personally  present.*  This  rule  is  limited  in 
New  York,  where  it  is  held  that  where  the  witness  is  absent 
from  the  state  and  not  dead,  his  testimony  taken  on  a  former 
trial  cannot  be  read.^  It  is  provided  in  most  jurisdictions  by 
statute  that  when  a  party  has  died  since  the  trial  of  an  action, 
or  the  hearing  upon  the  merits  of  a  special  proceeding,  the  tes- 
timony of  the  decedent,  or  of  any  person  who  is  rendered  in- 
competent by  statute  taken  or  read  in  evidence  at  a  former  trial 
or  hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  or 
hearing  by  either  party,  subject  to  any  legal  objection  to  the 
competency  of  the  witness,  or  to  any  legal  objection  to  his 
testimony  or  any  question  put  to  him.  The  testimony  of  any 
witness  who  has  died  or  become  insane  after  a  former  trial  or 
hearing  of  a  contested  proceeding,  a  special  proceeding  or  an 
action  may  be  read  upon  the  subsequent  trial  or  hearing  by 
any  party  to  such  action  or  proceeding.' 

1  Glass  V.  Beach,  6  Vt  72;  Allen  v.  Hutchins  v.  Corgan,  69  111.  70;  State 
Chouteau,  103  Ma  309;  Rico  R  &M.  v.  Johnson,  12  Nev.  121;  State  v. 
Co.  V.  Musgrave,  14  Colo.  79 ;  Cox  Able,  65  Mo.  357 ;  People  v.  Devine, 
V.  State,  28  Tex.  App.  92.  •  46  Cal.  45 ;  Pratt  v.  Patterson,  81  Pa. 

2  Re  Budlong's  WUI,  126  N.  Y.  423,  St  114;  Ind.  R  Co.  v.  Stout,  53  Ind. 
26  N.  Y.  State  Rep.  863;  Whitaker  v.  148;  Goodlett  v.  Kelly,  74  Ala.  215; 
Marsh,  62  N.  H.  477 ;  Augusta  &  a  Solomon  R  Ca  v.  Jones,  34  Kan.  443 ; 
R  Co.  V.  Randall,  85  Ga.  295 ;  Leeser  Davis  v.  Kline,  96  Mo.  401 ;  Slinger- 
y.  Borkhoff,  88  Ma  App.  445;  Cald-  land  v.  Slingerland,  46  Minn.  100 
well  V.  State,  28  Tex.  App.  516;  Wool-  Thornton  v.  Britton,  144  Pa.  St  126 
enslagle  v.  Runeto,  76  Mich.  545 ;  Patterson  y.  Bushane,  187  Pa.  St  23 
Long  V.  Davis,  18  Ala.  801 ;  Wilber  v.  Jaffries  v.  Castelman,  75  Ala.  262. 
Selden,  6  Cow.  162 ;  Baron  v.  Crom-  *  Crary  v.  Sprague,  12  Wend.  41. 
hie,  14  Mass.  234.  ^  Mut  Life  Ins.  Ca  v.  Anthony,  50 

3 1  Greenl.  Ev.,  g§  163-168 ;  Johnson  Hun,  101, 19  N,  Y.  State  Rep.  88 ;  State 

V.  Powers,  40  Vt  611;  Orr  v.  Hadley,  v,  Conway,  56  Kan,  682;  Woodruff 

36  N.  H.  575;  Yale  v.  Comstock,  112  v.  State,  61  Ark.  167;  Mulcahey  v. 

Mass.  267 ;  United  States  v.  McComb,  Lake  Erie  &  W.  R  Ca,  69  Fed.  Rep. 

5  McLean,  286;    Ephraims  v.   Mur-  172. 

dock,7Blackf.  10;  Cleveland  v.  Huey,        «  United  States  v.  Wood,  8  Wash. 

18  Ala.  343;    Earl  v.  Tupper,  45  Vt  C.   Ct   440;    Bliss  v.   Long,  Wright 

275;  Lane  v.  Brainerd,  30  Conn.  565;  (Ohio),  351 ;  Foster  v.  Shaw,  7  a  &R 
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§33.  Same  parties  —  Cross-examination. —  The  admissi- 
bility of  this  evidence  turns  rather  on  the  right  to  cross-exam- 
ination than  upon  the  precise  identity  of  all  the  parties.  Such 
testimony  is  admissible  though  the  two  trials  are  not  between 
the  parties,  if  the  second  trial  is  between  those  who  represent 
the  parties  to  the  first  by  privity  in  blood,  in  law  or  in  estate.* 
The  rule  at  common  law  is,  in  substance,  that  if  a  witness  has 
been  examined  in  a  legal  proceeding  between  the  same  parties, 
involving  the  same  questions,  although  judgment  in  the  former 
action  was  taken  by  default  in  the  absence  of  the  adverse 
party,  in  such  a  case  that  the  counsel  for  either  party  could 
have  the  right  to  cross-examine,  then  the  evidence  of  such  de- 
ceased witnesses  may  be  used.* 

§  34.  Mode  of  proof. —  It  is  sufficient  if  the  witness  is  able 
to  state  the  substance  of  what  was  sworn  to  on  the  former 
trial.'  But  he  must  state  in  substance  the  whole  of  what  was 
said  on  the  particular  subject  which  he  is  called  to  prove.  If 
he  can  state  only  what  was  said  on  that  subject  by  the  de- 
ceased on  his  examination  in  chief,  without  also  giving  the 
substance  of  what  he  said  upon  it  in  his  cross-examination,  it 
is  inadmissible.*  What  the  deceased  witness  testified  may  be 
proved  by  any  person  who  will  swear  from  his  own  memory, 
or  by  notes  taken  hy  any  person  who  will  swear  to  their  ac- 

156,  168;  Wilbur  v.  Selden,  6  Cowen,  ter  v.  Harris,  181  III  482;  La  Fayette 

162;  Cora.  v.  Richards,  18  Pick.  434;  Mut  Bldg.  Ass^n   v.  Kleimhofifer,  40 

Warren    v.    Nichols,    6    Mete    261 ;  Ma  App.  38a 

Marsh  v.  Jones,  21  Vt  878;  Ephraims  «  Bradley  v^  Mirick,  91  N.  Y.  295: 
V.  Murdock,  7  Blackf.  10;  Ruch  v.  Stale  v.  Hooker,  17  Vt  658;  United 
Rock  Island,  97  U.  S.  698 ;  Johnson  v.  St^ites  v.  Macomb,  5  McLean,  286 ;  Da- 
Powers,  40  Vt  611;  Lime  Bank  v.  vis  v.  State,  17  Ala.  354;  Williams  r. 
Hewett,  52  Me.  531 ;  Wagers  v.  Dickey,  State,  19  Ga.  402 ;  Brown  v.  Com.,  73 
17  Ohio  St  439 ;  Cleveland  v.  Huey,  18  Pa.  St  821 ;  Com.  v.  Richards,  18  Pick. 
Ala.  343 ;  Hepler  v.  Mt  Carmel  Bank,  434 ;  Kendrick  v.  State,  10  Humph. 
97  Pa.  St  420;  Young  v.  Dearborn,  479.  But  see  State  v.  McLeod,  1 
22  N.  H.  372 ;  Martin  v.  Cope,  8  Abb.  Hawks  (N.  C),  344 ;  Oliver  v.  State.  5 
Ct  App.  (N.Y.)  183;  Sloan  v.Somers,  How.  (Miss.)  14;  Floyd  v.  State,  82 
20  N.  J.  L.  66;  Home  v.  Williams,  Ala.  16;  State  v.  Campbell,  1  Rich. 
28  Ind.  87;  Trammell  V.  Hemphill,  27  (S.  C.)  124;  Berney  v.  Mitchell,  5 
Ga.  525;  Thompson  v.  Blackwell,  17  Vroom,887. 

B.  Mon.  609;  People  v.  Murphy,  45  3  Jackson  v.  Bailey,    2  Johns..  17; 

CaL  137;  Thurmond  v.  Trammel^  28  Gildersleeve  v.  Caraway,  10  Ala.  260; 

Tex.  872;  Tibbetts  v.  Flanders,  18  N.  Jackson  v.  Powers,  40  Vt  611 ;  Brown 

H.  284 ;  Wood  v.  Keyes,  14  Allen,  286.  v.  Com.,  78  Pa.  St  821. 

1  Jackson  v.  Lawson,  15  Johna  544;  ^  Black  v.  Woodron,  89  Md.  194 
Cleveland  v.  Huey,  18  Ala.  848;  Hun- 
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curacy.*  Such  evidence  may  be  given  on  any  subsequent 
trial.-  What  an  interpreter  on  a  former  trial  says  a  witness, 
since  deceased,  said  is  competent  on  a  subsequent  trial.'  It 
has  been  said  that  the  report  of  evidence  on  a  former  trial 
is  inadmissible  against  a  defendant  in  that  trial,  where  judg- 
ment thereon  was  rendered  by  default.*  But  in-Hussey  v. 
State*  affidavits  were  allowed  to  be  used,  and  the  objection 
that  the  affiants  were  not  subject  to  cross-examination  was 
held  to  go  to  their  sufficiency  and  not  to  their  competency .• 
A  transcript  made  by  an  official  stenographer,  duly  certified 
by  him  to  be  a  verbatim  transcript  of  his  notes  of  the  evidence 
given  upon  a  former  trial,  is  admissible.'' 

VIII.    MISCELLANEOUS. 

Stubs  of  a  check-book  from  which  the  checks  are  taken  are, 
like  other  parol  evidence,  competent  as  tending  to  show  pay- 
ment of  a  debt.^  On  the  issue  as  to  the  value  of  a  stallion,  evi- 
dence as  to  its  pedigree  as  registered  in  a  standard  register  of 
^trotting  horses  is  admissible.^  Mortuary  tables  are  admissible 
to  show  the  expectancy  of  life.*^    On  a  contest  over  an  election 

1  Clark  V.  Vorce,  15  Wend.  19a  eral  Point  R.  Co.  v.  Keep,  28  III.  9; 

2Koehler  v.  Scheider,  15  Daly,  189, 31  Fisher  v.  Kyle,  27  Mich.  454. 

N.  Y.  State  Rep.  549 ;  Johnson  v.  Pow-  »  Nadau  v.  White  River  L.  Ca,  76 

ers,  40  Vt  61 1 ;  Fisher  v.  Kyle,  27  Mich.  Wis.  120. 

454 ;  Sloan  v.  Somers,  20  N.  J.  L.  66 ;  «  dim  v.  Fleming,  123  Ind.  48a 

Rhine  v.  Robinson,  27  Pa.  St  30 ;  Clark  &  87  Ala.  12a 

▼.  Vorce,  15  Wend.  193 ;  Jones  v.  Ward,  •  But  see  American  Union  Tel.  Ca 

3  Jones  (N.  C),  h,  24  (judge's  notes);  v.  Daughtry,  89  Ala  191. 

Huff  V.  Bennett,  4  Sandf.  120;  Shall  « Bridgman  v.  Corey,  62  Vt  1 ;  Com. 

V.  Miller,  5  Whart  156 ;  Livingston  v.  v,  McCarthy,  152  Mass.  577 ;  Com.  v. 

Cox,  8  Watts  &  Serg.  61;  Whitcher  Doughty,  139  Pa.  St   383;   Sage  v. 

V.  Morey,  89  Vt  459 ;  Kirk  v.  Morey,  State,  127  Ind.  15 ;  State  v.  Byers,  16 

24  Ohio  St  581 ;  Cantrell  v.  Hewlett,  Mont  565. 

2  Bush  (Ky.),  311 ;  Hay  ward's  Case,  1  SMcGinty.v.  Henderson,  41  La.  Ann. 

Sandf.  701,  704;  Welcome  v.  Batch-  882. 

elder,  23  Ma  85, 88;  Grimm  v.  Hamel,  »  Ellis  v.  Simpkins,  81  Mich.  1. 

2  Hilt  434;   Zitske  v.  Goldberg,  38  w  Northern  R.  Co.  v.  Chandler,  84 

Wia  216 ;  Yancey  v.  Stone,  9  Rich.  Ga.  37 ;  Gorman  v.  Minneapolis  &  St 

<a  C.)  £q.  429 ;  Lathrop  v.  Adkisson,  Lu  R.  Co.,  78  Iowa,  509 ;  Hun  v.  Mich- 

87  Ga.  839 ;  Watrous  v.  Cunningham,  igan  C.  R  Co.,  78  Mich.  513 ;  Lincoln 

71  CaL  30 ;  Carpenter  v.  Tucker,  98  v.  Smith,  28  Neb.  762 ;  Hall  v.  Ger- 

N.  G  316 ;  Waters  v.  Waters,  35  Md.  man,  131  N.  Y.  536,  37  N.  Y.  State 

531 ;  Sloan  v.  Somers,  20  N.  J.  Lu  66 ;  Rep^  320 ;  Chicago,  R  &  Q.  R  Ca  v. 

Brown  t.  Com.,  73  Pa.  St  321 ;  Min-  Johnson,  86  111.  App.  564. 
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tho  ballots  are  not  only  competent,  but  are  a  very  high  order 
of  evidence ;  *  so  is  a  ballot-box.^  Books  of  science  are  not  ad- 
missible in  evidence  to  establish  the  doctrine  therein  affirmed, 
except  in  case  of  works  of  the  exact  sciences.  Books  on  sur- 
gery are  not  admissible.'  Bat  excerpts  from  scientific  works 
which  an  expert  witness  has  testified  are  standard  works  on 
the  sabject  may  be  read  to  him  for  the  purpose  of  testing  an 
opinion  expressed  by  him  contrary  to  the  statements  made  in 
such  excerpt,  although  the  excerpts  themselves  are  not  admis- 
sible as  substantive  evidence.^  The  time  of  rising  and  phase 
of  the  moon  on  a  certain  day  may  be  proved  by  the  introduc- 
tion of  an  almanac*  A  newspaper  advertisement  signed  by 
the  name  of  a  firm  is  evidence  against  them  as  to  matters 
therein  stated.^  So  a  bill-head  showing  the  names  of  the  part- 
ners composing  a  firm  is  admissible  to  show  the  actual  part- 
nership, although  not  shown  to  have  been  presented  to  any  of 
the  firm.*^  So  a  market  report  is  admissible  to  show  the  price 
of  produce  at  the  place  where  published,  at  or  near  the  time 
of  sale;^  and  a  hotel  register  is  admissible  in  rebuttal  of  tes- 
timony that  a  certain  person  had  stopped  at  the  hotel  at  a 
certain  period.  So  the  record  on  a  tombstone  more  than  fifteen 
years  old  is  admissible  to  impeach  the  testimony  of  the  witness 
that  a  son  was  the  youngest  of  the  family.* 

IX.  BOOKS  OP  CORPORATIONS  AS  EVIDKNOB. 

§  36.  In  general. — (a)  Entries  on  the  books  of  a  corpora- 
tion, when  the  acts  recorded  are  of  a  public  nature  and  such 
entries  have  been  made  by  the  proper  officer,  are  deemed  to 
be  relevant  facts  in  proving  the  organization  and  the  existence 
of  the  corporation  and  the  regularity  of  the  corporate  pro- 
ceeding, and  for  this  purpose  are  admissible  in  evidence  either 
for  or  against  the  corporation ;  but  when  such  entries  relate  to 

1  Gibson  v.  Trinity  County,  80  CaL        »  Mobile  &  B.  R  Ckx  v.  Ladd,  92  Ala. 
859.  287. 

2  Hunnicut  v.  State,  75  Tex.  23a  «  V^right  v.  Carman,  47  N,  Y.  State 
» Union  P.  R.  Ca  v.  Yates,  79  Fed.    Rep.  125. 

Rep.  584 ;  Fox  v.  Peninsular  W.  D.  &  ^  Knight  v.  Richter,  11  Mont  74. 

C.  Works,  84  Mich.  676.  «  Western  Wool  Com.  Ca  v.  Hart 

<  Egan  V.  Dry  Dock  E.  R  &  B.  R.  (Tex.),  20  S.  W.  Rep.  130 ;  Crawford 

Co.,   12  App.  Div.   556;    Werner  v.  v,  Moran,  168  Mass.  446. 

Brooklyn  K  R  Co.,  11  App.  Div.  86.  ^Gehr  v.  Fisher,  143  Pa.  St.  311. 
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the  private  transactions  of  the  company,  they  are  not  deemed 
to  be  relevant  except  in  actions  between  the  members.^ 

(J)  Where  the  books  of  a  corporation  containing  a  record  of 
its  votes  and  acts  are  kept  by  the  proper  officer,  they  are  evi- 
dence of  its  acts  and  proceedings.'*  Thus,  the  books  of  a  corpo- 
ration are  admissible  to  show  the  fact  of  a  party  being  a  stock- 
holder, the  number  of  shares  which  he  holds  and  their  value, 
and  any  other  transaction  between  him  and  the  company* 
The  report  of  commissioners  appointed  to  take  subscriptions  of 
stock  is  a^dmissible  to  show  the  amount  of  cash  paid  in.' 

(c)  A  rule-book  of  an  employing  company  containing  the 
rules  which  were  in  force  is  admissible.*  Thus,  the  rules  of  a 
railroad  company  applicable  to  the  service  of  an  injured  em- 
ployee and  the  operation  of  the  engine  are  admissible  in  evi- 
dence in  an  action  by  him  for  damages  caused  by  the  engineer's 
moving  the  engine  in  violation  of  the  rules.* 

(d)  A  train-report  sheet  showing  the  movement  of  trains 
upon  a  railroad,  made  in  the  established  course  of  business  of 
the  railroad  company,  and  giving  information,  every  step  of 
the  gathering,  transmission  and  entry  of  which  is  an  act  per- 
formed by  some  person  in  the  line  of  his  duty  and  in  the 
usual  course  of  his  employment  under  a  sanction  tending  to 
make  his  statements  true,  and  so  connected  with  and  depend- 
ent upon  each  other  as  to  form  parts  of  one  transaction,  is 
competent  evidence  for  the  railroad  company,  as  constituting 
acts  rather  than  declarations.  So  entries  made  by  a  train- 
dispatcher  upon  a  sheet  kept  at  the  terminus  of  the  railroad, 
from  telegraphic  messenges  sent  from  a  station  on  the  road, 
are  admissible  without  proving  them  by  the  operator  who 
sent  such  messages.* 

{e)  The  record  of  a  beneficiary  association  is  pHma  facie 
evidence  in  respect  to  the  rights  of  its  members.^    The  report 

lAngell  &  Ames  on  Corp.,  §§  679,  'Hatch  v.  AttriU,  118  N.  Y.  883,  29 

681 ;  McFarlan  v.  Triton  Ins.  Ca,  4  N.  Y.  State  Rep.  14. 

Denio,  892 ;  O  wings  v.  Speed,  5  Wheat.  <  Parker  v.  Georgia  P.  R.  Ca,  83  Ga. 

420 ;  Hager  v.  Cleveland,  82  Md.  476 ;  539 ;    People,    Manhattan   R   Ca   v. 

Malone  v.  Lancaster  G.  L.  Ca,  183  Barker,  15'3  N.  Y.  417. 

Pa.  St.  809.  »  Dagan  v.  Chicago,  St  P.,  M.  &  O. 

2  McHorn  v.  Wheeler,  45  Pa.  St  82 ;  R.  Ca,  85  Wis.  609. 

Howard  v.  Glenn,  85  Ga,  238 ;  Wiley  *  Donovan  v.  Boston  &  M  R.  Co., 

V.  Athol,   150  Mass.   426;  Nolan  v.  158  Masa  450. 

Williams,  67  Kan.  758 ;  Carey  v.  Will-  7  Bagley  v.  Grand  Lodge  A.  O.  U. 

iams,  79  Fed,  Rep.  906.  W.,  132  111.  498;  Alden  v.  St  Peter's 

Parish,  30  L.  It  A.  232,  158  111.  39a 
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of  an  insurance  company  to  the  state  insurance  department  is 
competent  to  show  the  amount  which  would  be  realized  by  an 
assessment  levied  according  to  the  terms  of  the  certificate.^ 

{/)  The  record  book  of  a  corporation  is  admissible  to  show 
that  persons  sued  for  a  failure  of  the  corporation  to  file  its 
annual  certificates  were  stockholders.'  In  an  action  by  a  cor- 
poration against  a  stockholder  or  trustee,  books  of  account  of 
the  corporation  are  not  admissible  to  establish  an  account 
between  them.'  As  a  general  rule,  however,  books  of  a  cor- 
poration are  evidence  in  actions  between  it  and  its  stock- 
holders,* and  in  actions  against  the  corporation;*  as,  to  prove 
the  organization  of  the  company;' to  prove  the  acceptance 
of  its  charter  or  amendments  thereto;^  to  show  what  resolu- 
tions were  passed  or  votes  were  taken  at  a  meeting  of  the 
stockholders  or  directors,^  and  who  were  elected  as  directors, 
officers,  etc.,  of  the  corporation.* 

(g)  As  a  general  rule  the  books  of  a  corporation  are  not 
evidence  in  its  favor  against  strangers. ^^  But  they  are  the 
proper  evidence  of  its  corporate  acts;  and  while  they  are  in 
existence  and  can  be  produced,  parol  evidence  is  inadmissible 
to  prove  the  acceptance  of  the  charter  or  what  persons  are 
members  of  the  corporation.^^ 

(h)  Where  it  becomes  important  to  show  that  a  certain  res- 
olution was  passed  at  a  meeting  of  the  stockholders  or  direct- 
ors, the  records,. if  any,  must  be  produced,  or  notice  to  pro- 
duce them  must  be  given,  before  secondary  evidence  of  their 
contents  will  be  admitted.  So  where  the  question  is  as  to 
whether  a  certain  person  is  a  stockholder  of  a  certain  corpo- 
ration, the  stock  books  of  the  corporation  should  be  produced. 

(i)  The  books  of  a  corporation  are  admissible  in  an  action 


1  O'Brien  v.  Home  Ben.  Soc.,  117  N. 
Y.  810,  27  N,  Y.  State  Rep.  82a 

2Congdon  v.  Winsom,  17  R  L  236. 

»  Rudd  V.  Robinson.  126  N.  Y.  118, 
56  N.  Y.  State  Rep.  500. 

4  Wheeler  v.  Walker,  45  N.  H.  855 ; 
Chase  v.  Sycamore,  eta  R.  Co.,  88  111. 
215. 

6  Tuskalooea  v.  Wright,  11  Ala.  230 ; 
Philadelphia,  etc  R  Co.  v.  Hickman, 
28  Pa.  St  318. 

6  Rider  v.  Alton,  etc.  R  Co.,  13  III. 
516;  St  Louis,  A.  &  T.  H  R  Ca  v. 
Bellville  City  R  Co.,  158  111.  390. 


7CofBn  V.  Collins,  17  Me,  440;  Her- 
man V.  Hecht,  116  Cal.  65a 

8  Alabama,  etc  R.  Ca  v.  Nabors,  37 
Ala.  489 ;  Duke  v.  Taylor,  31  Ia  R  A 
484.  87  Fla.  64. 

9  Wood  V.  Jefferson  County  Bank, 
9  Cow.  194 ;  Breay  v.  Royal  British 
Nurses'  Ass'n  (1897),  2  Ch.  27a 

10  Hagar  v.  Cleveland,  36  Md.  476; 
Connecticut  Life  Ins.  Ca  y.Scbwenck, 
94  U.  &  598. 

"  Coffin  V.  Collins,  17  Me.  440 ;  Hud- 
son V.  Carman,  41  id.  84;  Cabot  t. 
Given.  45  id.  144. 
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against  strangers  to  prove  the  election  of  its  officers  and  that 
the  corporation  had  complied  with  the  previous  requisitions 
of  its  charter  and  that  it  had  a  legal  existence.^  The  book 
of  a  corporation  must  be  identified,  and  it  must  be  shown  that 
the  book  was  kept  and  the  entries  were  made  by  the  proper 
officer.*  The  records  of  a  corporation  are  admissible  to  show 
dates  of  corporate  acts '  and  that  a  party  is  a  stockholder.* 

(J)  In  an  action  on  a  Bohemian  oat  note,  the  annual  reports 
of  the  Bohemian  Oat  &  Cereal  Company,  filed  in  the  office  of 
the  secretarj^  of  state,  are  admissible  upon  the  question  of 
fraud  in  the  procuring  of  the  note.* 

§  36.  Becords  of  corporations. —  (1)  The  records  of  a  corpo- 
ration are  chiefly  in  three  classes:  First.  Those  required  by 
law  —  such  as  subscription  books  for  stocks,  registers  of  stock- 
holders, annual  reports,  etc.  Second.  Minutes  of  deliberate 
proceedings,  which  are  properly  made  at  the  meetings  of  the 
corporation  and  of  boards  and  committees.  Third.  Account- 
books  and  other  books  of  entries  kept  by  the  officers  or  agents 
of  the  corporation.  Where  the  record  itself  constitutes  the 
act  —  as  in  the  case  of  a  subscription  for  stock  in  the  commis- 
sioners' books,  or  the  making  of  annual  reports,  or  the  adop- 
tion of  a  municipal  by-law, —  the  fact  to  be  proved,  when 
directly  in  issue,  is  the  existence  of  the  statutory  record. 

(2)  Whenever  the  action  of  a  deliberate  body,  whether  that 
of  the  corporation  at  large,  its  board  or  a  committee,  is  com- 
petent to  be  proved,  whether  in  favor  of  or  against  the  corpo- 
ration, its  officers,  members  or  strangers,  the  contemporaneous 
corporate  record  of  their  action  is  competent,"  though  not  al- 
ways alone  sufficient.  Thus,  the  act  of  organizing  may  be 
proved  in  favor  of  the  corporation  or  creditors,  and  against 
members  and  strangers,  by  the  books. 

(3)  To  render  the  rules  for  conduct  of  a  carrier's  employees, 
and  a  notice  to  passengers,  admissible  in  evidence  in  justifica- 

1  Wood  V.  Jefferson  County  Bank,  *  Leggett  v.  Glenn,  51  Fed.  Rep.  381. 

9  Ck)w.  194.  But  see  Taussig  v.  Glenn,  id.  409. 

s  Highland  T.  Ca  v.  McKeen,  10  « Smith  v.  Mott,  70    Hun,  593,  53 

Johna  154;  Smith  v.  Franklin  Park  N.  Y.  State  Rep.  346;  De  Neufville  v. 

L  Co..  168  Masa  345.  New  York  &  W.  R  Ca,  81  Fed.  Rep.  10. 

>  Morris  v.  Morton,  14  Ky.  L.  Rep.  «  Grant  v.  Henry  Clay  Co.,  80  Pa.  St 

d60;  Boyd  V.  American  Carbon  Block  208;  Rayburn  v.  Eldon,  43  AI&  70a 
Ckx,  182  Pa  St  20a 
81 
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lion  of  an  employee's  oondact  ia  attempting  to  comply  and 
enforce  compliance  therewith,  it  is  not  necessary  to  show  that 
either  was  known  to  the  passengers.^ 

(4)  The  rules  of  a  railroad  company  regarding  the  manage- 
ment of  trains  in  its  yard  are  admissible  in  an  action  by  one 
of  its  employees  against  another  company  for  injury  from  one 
of  its  trains  running  in  such  yard.^ 

§  37.  Against  whom  competent* —  In  general  a  resolntion 
or  other  deliberate  act  of  a  corporation  may  be  proved  in  its 
own  favor,  or  in  favor  of  a  stranger,  against  any  one  who  takes 
issue  upon  it.  Thus,  where  the  existence  of  a  corporation,  de- 
pending on  organization  under  a  general  law  or  an  acceptance 
of  a  charter,  is  denied,  or  where  any  act  of  the  corporation  is 
denied,  the  minutes  of  the  corporation  are  competent  to  prove 
the  fact.  Between  the  members  of  a  corporation  the  corpo- 
rate books  are  of  the  nature  of  public  books.' 

§  38.  Minutes  proved  by  parol  when. —  The  records  of  the 
corporate  proceedings  of  a  corporation  are  not  generally  pro- 
duced on  the  trial.  Where  their  proceedings  are  collaterally 
or  incidentally  in  issue,  parol  evidence  is  equally  primary;  bot 
whenever  the  action  or  defense  is  founded  directly  on  the  act 
or  proceeding  in  question,  or  when  a  written  act  or  resolution 
is  pleaded  and  in  issue,  or  when  the  contents  of  the  record 
were  communicated  and  the  terms  of  the  communicatioD  is 
the  material  fact,  the  records  or  minutes  must  be  produced  or 
accounted  for  before  parol  evidence  can  be  adduced. 

§  39.  Autlientieation  of  corporate  records. —  To  introduce 
corporate  records  in  evidence,  their  character  as  sach  must  be 
properly  shown  by  the  secretary  or  other  officer  who  made  the 
record,  or  by  a  witness  who  can  testify  that  they  are  the  rec- 
ords of  the  corporation ;  that  they  have  been  regularly  kept  by 
the  proper  officer  or  by  some  person  in  his  necessary  absence ; 
that  they  come  from  the  proper  custody ;  and  that  he  knows 
of  his  own  knowledge  that  the  entries  offered  are  correct  rec- 
ords of  the  transaction  they  purport  to  record^or  that  the 
entries  are  in  the  handwriting  of  a  person  who  was  the  proper 

iO'NeiU  V.  Lynn  &  B.  R  Ca,  155  son  R.  R.  Ckx,  131  N.  T.  6H  42  R  Y. 

Maes.  371;   Southern   K.   R.  Ca  v.  State  Repi  41. 

Pavey,  48  Kan.  45a  '  1  GreeaL  Ev.,  §  54a 

*  Noonan  v.  New  York  Cent  &  Hud- 
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recording  ofitcer,  or  that  the  book  containing  them  had  been 
handed  down  in  actual  and  continuous  use  in  the  corporation 
as  the  guide  and  authority  of  its  officers.^  Rough  notes  taken 
by  the  recording  officer  at  the  meeting  for  the  purpose  of  being 
afterward  extended  in  the  books  are,  until  so  extended,  com- 
petent in  place  of  a  formal  record;^  and,  if  lost  before  being 
entered,  parol  evidence  of  the  transactions  of  the  meeting  is 
competent.'  Proof  of  loss  and  notice  to  produce  are  necessary 
to  lay  a  foundation  for  secondary  evidence.* 

§  40.  Parol  evidence  to  vary  corporate  minutes. —  It  seems 
that  parol  evidence  cannot  be  given  to  enlarge  or  contradict 
the  terms  or  meaning  of  proceedings  which  are  recorded  of  a 
municipal  or  public  corporation  kept  pursuant  to  law;  and  in 
general,  where  the  law  for  the  purpose  of  preserving  authentic 
evidence  prescribes  the  keeping  of  official  minutes  of  public 
proceedings  of  a  corporate  nature,  parol  evidence  is  not  com- 
petent to  contradict  the  minutes.'  But  it  is  different  as  to  the 
minutes  of  a  private  corporation  in  an  action  between  the  cor- 
poration and  a  stranger. 

§41.  Aceonnts  and  business  entries.— Accounts  of  the 
transactions  of  a  private  corporation  had  through  agents  and 
officers  are  competent  between  members  and  between  the  cor- 
porations and  members  on  any  question  which  concerns  them 
in  their  interest  as  such,^  and  between  third  persons  on  an 
issue  in  respect  to  the  condition  and  solvency  of  the  corpora- 
tion. Except  as  above,  the  evidence  stands  on  the  same  foot- 
ing as  the  accounts  of  individuals  and  firms. 

1 1  Greenl.  Ev.,  §  483;  2  Phil.  Ev.,  >  WaUace  v.  First  Parish,  109  Mass. 

g  442 ;  1  Whart  Ev.,  §  639 ;  Hatha-  264. 

way  V.  InhabitaDts  of  Addison,  48  *  Partridge  v.  Badger,  26  Barb.  173 ; 

Me.  440;   Mary  Lee  C.  A  R  Ca  v.  Cozzens  v.  Chicago  H.  P.  B.  Ckx,  166 

Knox,  HO  Ala.  682;  Yanish  ▼.  Pio-  111.  218;  PottB  t.  Schunuu^er,  35  L. 

neer  Fuel  Go.»  64  Minn.  175.  R  A.  897,  84  Md.  585. 

2  Waters  v.  Gilbert,  2  Cusli.  27;  Re  *  People  v.  Zeyst,  23  N.  Y.  140;  Re 

Murray  Hill  Bank,   158  N.  Y.  199;  London  Metallurgical  Ca  (1897),  2  Ch. 

Woodbridge  ▼.  Pratt  ft  W.  Ca,  69  262. 

Cona  804  •HubbeU  ▼.  Meigs,  50  N.  Y.  48a 
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I.    OP  THE   RES   GESTJS. 

§  1.  In  general.—  I  think  I  may  safely  say  that  there  are 
few  problems  in  the  law  of  evidence  more  unsolved  than  what 
things  are  to  be  embraced  in  those  occarrences  that  are  desig- 
nated in  the  law  as  the  res  gestce.  It  is  different  in  different 
cases;  and  it  is  perhaps  not  possible  to  frame  any  definition 
which  would  embrace  all  the  various  cases  which  may  arise  in 
practice.^    It  is  a  general  rule  of  evidence  that  the  declarations 

iCail  V.  Easton  Transit  Ca,  180  Pa.  1  Greenl  Ev„  §  110;  New  Milford 

St  618 ;  Pierce  v.  Van  Dusen,  47  U.  v.  Sherman,  21  Conn.   101 ;  Ck)x  v. 

a  App  339;  Tazoo  &  M.  V.  R  Co.  State,  64  6a  374;  Jones  v.  State,  71 

T.  Jones,   73    Miea   229;    Wilson  v.  lod.  66;   State  v.  Belcher,  13  a  G 

Soutliem  Pacific  Co.,  13  Utah,  352;  459,  463;  Mitchum  v.  State»  11  Ga. 
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and  acts  of  the  principal  parties  to  an  act,  as  well  as  the  circum- 
stances surrounding  them  and  accompanying  the  transaction  at 
the  time  of  the  principal  fact,  may  be  given  in  evidence  in  a  con- 
troversy between  the  parties  relative  thereto,  as  a  part  of  the 
res  gestcBy  which  are  calculated  to  show  the  nature  of  the  act 
and  are  in  harmony  with  it.^  But  in  order  to  be  competent 
they  must  be  immediately  connected  with  the  material  in- 
quiry involved  in  the  issue  and  must  have  occurred  at  the 
time  of  the  transaction.^  They  must  be  so  closely  connected 
with  the  principal  act  in  point  of  time  as  to  be  spontaneous 
and  voluntary,  and  to  preclude  all  possible  idea  of  deliberate 
design.'  The  declarations  or  acts  must  be  the  natural  and 
inseparable  concomitants  of  the  principal  fact  in  controversy, 
so  that  they  may  be  presumed  to  have  been  induced  by  the 
same  motive  that  led  to  the  act  itself,  and  so  closely  allied 
thereto  in  point  of  time  as  obviously  to  form  a  part  of  the 
transaction  and  must  be  calculated  to  unfold  its  nature  and 
quality/  If  a  declaration  is  in  itself  a  fact  in  the  transaction, 
or  is  made  by  a  person  while  doing  an  act,  and  serves  to  ex- 
plain it,  it  is  a  part  of  the  res  gestce;  but  if  it  is  merely  a  recital 
of  a  past  transaction  it  is  not.*  Jies  gestae  are  circumstances, 
facts  and  declarations  which  grow  out  of  the  main  fact,  are 

615;  Com.  v.  Hackett,  2  Allen,  136;  v.  Brockett,  121  U.  a  637;  Little  v. 
Blake  v.  Damon,  113  Mass.  199;  Col-  State,  75  Tex.  616;  JEtna  v.  Brewer, 
quitt  V.  State,  34  Tex.  550 ;  Mabley  v.  78  Me.  377 ;  Conlan  v.  Grace,  86  Minn. 
Kittleberger,  37  Mich.  360 ;  Fifield  v.  276 ;  Harper  v.  Dail,  92  N.  C.  894 ; 
Richardson,  34  Vt  410 ;  Felt  v.  Ami-  Smith  v.  Putman,  62  N.  H.  369 ;  John- 
don,  43  Wis.  467 ;  Entwhistle  v.  Feigh-  son  v.  State.  88  Ga.  203 ;  Carr  v.  State, 
ner,  60  Ma  214 ;  Porter  v.  Waltz,  108  43  Ark.  99 ;  Ordway  t.  Sanders,  58 
Ind.  40;  Tennis  v.  Rapid  Transit  Co.,  N.  H.  132;  Wiley  v.  Athol,  160  Mass, 
45  Kan.  503;  State  v.  King,  9  Mont  426;  Taitv.  Hall,  71  Cal.  149;  McLeod 
445;  Harriman  v.  Stowe,  57  Mo.  9a  v.   Ginther,   80  Ky.   399;   Frome  v. 

^  Jones    V.   Rigby,   41    Minn.   530;  Dennis,  45  N.  J.  515;  Hallahan  v.  N. 

Corbett  v.  St  Louis,  I.  M.  <fe  a  R  Co.,  Y..  L.  E.  &  W.  R  R  Co.,  102  N.  Y.  194. 

26  Ma  App.  621 ;   Lindauer  v.  Mey-  »  McKay  v.  Lasher,  121  N.  Y.  477, 

borg,  27  id.  181 ;  Baughau  v.  Brown,  31  N.  Y.  State  Rep.  690 ;  Jones  v.  Lay- 

122  Ind.  115;  Monroe  v.  Snow,  131  man,  123  Ind.  569;  Savannah,  F.  & 

111.  12*  W.  R  Ca  V.  Holland,  82  Ga.  267. 

« In  re  Taylor,  9  Paige,  61 1 ;  Wesson  *  Webber  v.  Hoag,  55  Hun,  605,  28 

V.  Wash.  Iron  Co.,  13  Allen,  95 ;  Ross  N.  Y.  State  Rep.  630 ;  People  v.  O'Neil, 

V.  State,  62  Ala.  224 ;  Stephens  v.  Mc-  20  N.  Y.  State  Rep.  754, 112  N.  Y.  355 ; 

Cloy,  36  Iowa,  659 ;  Sears  v.  Hay t,  37  Rains  v.  State,  88  Ala.  91 ;  Glass  v. 

Conn.  406;  Carter  v.  Beals,  44  N.  H.  Bennett,-  89   Tenn.   478;    Crooks  v. 

408;  Louden  t.  BIythe,  16  Pa.  St  532 ;  Bunn,  136  Pa  St  368. 

Dillard  V.  Scruggs,  36  Ala.  670 ;  State  *Bank   v.  Kennedy.  17  Wall.  19; 

V.  Howard,  32  Vt  380 ;  Steamboat  Ca  Still  v.  Reese,  47  Cal.  294. 
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contemporaneous  with  it,  and  serve  to  illustrate  its  character.* 
It  is  only  when  the  thing  done  is  equivocal,  and  it  is  neces- 
sary to  render  its  meaning  clear  and  expressive  of  a  motive 
or  object,  that  it  is  competent  to  prove  declarations  accom- 
panying it,  as  falling  within  the  class  of  res  gestae}  In  a  ques- 
tion of  settlement,  the  pauper's  declarations  when  in  the  act 
of  removing  are  admissible.'  So  the  acts  and  sayings  of  a 
constable  at  the  time  of  a  levy  are  admissible  in  an  action 
against  the  sureties  on  his  bond  for  neglecting  to. make  a  re- 
turn thereof.*  Everything  is  a  part  of  the  res  gestce  which 
attended  and  was  immediately  connected  with  an  act  done, 
so  nearly  in  point  of  time  as  to  preclude  the  idea  that  the  act 
was  done  or  the  statement  made  for  the  purpose  of  making 
evidence  for  the  party,*  and  it  is  for  the  jury  to  determine 
whether  they  were  made  without  artifice  or  premeditation.* 

In  an  action  for  a  divorce,  E.  testified  to  seeing  the  defend- 
ant sitting  in  R's  lap.  R's  wife  testified  that  she  requested 
her  husband  to  hold  the  defendant  jn  his  lap,  she  being  ill  at 
the  time,  while  the  bed  was  making.  That  she  left  the  room 
for  a  moment  while  her  husband  was  holding  the  defendant, 
and  when  she  returned  he  told  her  that  E.  had  been  in.  This 
was  held  competent  as  identifying  the  occasion  as  the  same 
testified  to  by  E.' 

Where  a  person  changes  his  domicile,  or  leaves  his  home,  or 
returns  there,  or  remains  abroad,  or,  in  fine,  does  any  act  ma- 
terial to  be  understood,  his  declarations  made  at  the  time  of 


1  Sweet  V.  Wright,  57  Iowa,  510. 

2  Nutting  V.  Paige,  4  Gray,  584; 
Estell  V.  State,  51  N.  J.  182;  Doles 
V.  State,  97  Ind.  555 ;  Waldele  v.  N.  Y. 
C.  &  H.  R  R  CJo.,  95  N.  Y.  274 ;  For- 
dyce  V.  McCaDts,  51  Ark.  509;  Kirby 
V.  Com.,  77  Va.  681 ;  Ross  v.  White, 
00  Vt  558;  Whitney  v.  Darkin,  48 
Cal.  463;  Cleveland  R  R  Co.  v.  Mara, 
26  Ohio  St  185;  People  v.  Davis,  56 
N.  Y.  95,  103 ;  Stete  v.  Dominique,  30 
Ma  685;  Bangor  v.  Brunswick,  27 
Me.  351 ;  Rosenbaum  v.  State,  33  Ala. 
854;  McKinnon  v.  Norcross,  148  Mass. 
533. 

3  Richmond  v.  Thomaston,  38  Me. 
282;  People  v.  Barney,  114  Cal,  554. 


4  Dobbs  V.  Justices,  17  Ga.  624 ;  State 
V.  Brodneck,  69  Conn.  212. 

6 1  Greenl.  Ev.,  g  108 ;  Lund  v.  Tyngs- 
borough,  9  Cush.  36 ;  Newton  v.  Mat 
Ben.  Life  Ins.  Ca,  2  DiU.  C.  Ct  154; 
Castner  v.  Sliker,  4  Vroom,  95;  State 
v.  Morton,  33  La.  Ann.  289 ;  CollogRO 
V.  Burns,  57  Me.  449 ;  Swift  v.  Massa- 
chusetts Mut  Life  Ins.  Ca,  68  N.  Y. 
180;  Com.  v.  Roberts,  108  Masa  296; 
Mack  V.  State,  48  Wis.  271, 279 ;  Baker 
V.  Gausin,  76  Inti  317 ;  DriBCoU  v.  Peo- 
ple, 47  Mich.  413;  O'Oonner  ▼.  Chi- 
cago, Mil.  &  St  P.  R  Ca,  27  Minn. 
166;  State  v.  Bnnka  10  Ma  Appi  111. 

e  Hart  v.  Powell,  18  Ga.  686 ;  People 
V.  Coughlin,  13  Utah,  5a 

7£arle  t.  Earle,  11  Allen  (Mass-X  1* 
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the  transaction  and  expressive  of  its  character,  motive  or  ob- 
ject are  regarded  as  verbal  acts  indicative  of  a  present  purpose* 
and  intention  and  are  competent  evidence.^  So  what  was  said 
and  done  at  a  meeting  to  organize  a  new  corporation  to  ac- 
quire and  carry  on  the  business  of  a  former  company  may  be 
proved  to  show  that  there  was  an  understanding  among  all 
the  parties  that  the  new  organization  should  pay  the  debts  of 
the  old.*  So  in  a  suit  for  enticing  away  a  wife  or  servant,  t!ie 
wife's  or  servant's  statements  at  the  time  of  leaving  will  be 
received  as  tending  to  show  the  motive.'  So  declarations 
made  by  a  husband  at  the  time  of  giving  his  wife  money,  as 
to  the  purpose  for  which  he  gave  it,  as  well  as  his  statements 
as  to  the  person  for  whom  he  was  acting  when  he  received  a 
bill  of  sale  for  his  wife,  are  admissible  in  an  action  in  favor  of 
the  wife.*  And  whenever  it  becomes  material  to  ascertain  the 
nature  of  a  particular  act  and  the  intention  of  the  person  who 
did  it,  what  he  said  and  did  at  the  time  of  doing  it  is  always 
competent  as  part  of  the  transaction.*  Thus,  the  declarations 
or  exclamations  of  passengers  on  a  railroad  train  at  the  time  of 
the  happening  of  the  accident;  the  declarations  of  bystanders 
at  a  public  auction;*  the  sayings  of  a  constable  at  the  time  of 
making  a  levy  ;^  the  declarations  of  a  servant  at  the  time  of 
leaving  his  master;*  the  declarations  of  a  person,  on  leaving 
home,  as  to  where  he  was  going  and  the  nature  of  his  busi- 
ness,* are  competent. 

The  relation  between  the  principal  fact  and  the  declarations 
or  facts  sought  to  be  established  as  a  part  of  the  rea  gestm 
must  be  such  that  it  may  be  said  that  the  declarations  or  acts 
are  the  declarations  and  acts  of  the  transaction  itself.^*  Thus, 
the  declarations  of  an  agent  are  admissible  as  evidence  against 
his  principal,  only  when  made  while  transacting  the  business 
of  the  principal  and  as  a  part  of  the  transaction  which  is  the 
subject  of  inquiry  in  the  suit  in  which  they  ars  offered.  They 
are  then  admitted  as  'Werbal  acts"  and  a  part  of  the  resgestm. 

iQorham    v.   CaDton,  5  Me.  266;       &  Cartis  v.  Moore,  20  Md.  93. 
Ward  V.  Ward,  59  Conn.  18a  «  Stewart  v.  SeveraDce,  43  Ma  3221 

*Ft  Worth  Pub.  Ca  ▼.  Hetson,  80       '  Dobb  v.  Justice,  17  Ga  624. 
Tex.  216-234  »  Hadley  v.  Carter,  8  N.  H.  40. 

SHadley  v.  Carter,  8  N.  H.  40.  »Aut;«nqua  Co.   ▼.   Davis,  82  Ala. 

*  Kella  V.  Campbell,  2  Abb.  CL  App.  713. 
(N.  Y.)  492;  Treris  r.  Hicks,  41  Cal.       »o  People  v.  Greenfield,  85  N.  Y.  76; 

12a  State  V.  Panshon,  183  Ma  44. 
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What  he  mav  have  said  before  the  transaction  is  entered  into, 
or  after  its  completion,  as  explanatory,  is  no  more  admissible 
than  if  made  by  a  stranger.^  To  be  admissible  they  must  be 
in  the  nature  of  original  and  not  hearsay  evidence;  they  must 
constitute  the  fact  to  be  proved  and  must  not  be  the  mere  ad- 
mission of  some  other  fact. 

The  question  as  to  whether  such  a  space  of  time  had  elapsed 
between  the  act  and  declaration  that  the  declaration  could 
have  been  fairly  said  to  have  beefi  detached  is  one  which  de- 
pends entirel}*^  upon  the  circumstances  of  each  case.  In  Cleve- 
land, etc.  R.  Co.  V.  Mara,*  in  an  action  for  injuries  to  a  person 
by  being  thrown  into  a  ditch,  evidence  of  what  he  said  while 
being  helped  out  was  held  not  to  be  a  part  of  the  res  gestm^ 
but  an  account  of  a  past  transaction.  In  Jackson  v.  State' 
fifteen  minutes  was  held  too  long.  The  real  test  is  whether 
the  principal  act  and  the  declarations  or  acts  are  detached  from 
each  other  by  such  a  lapse  of  time  as  to  make  it  possible  for 
the  parties  to  speak  or  act  from  deliberate  design  rather  than 
from  instinctive  impulse  or  the  natur^,l  promptings  of  the  mind.* 

Declarations  and  acts  after  the  principal  act  is  complete  or 
an  injury  is  received,  so  far  detached  therefrom  in  point  of 
time  as  to  admit  of  deliberate  design,  or  as  to  be  fairly  de- 
tached from  the  transaction  to  which  thev  relate,  and  in  which 
there  has  been  an  opportunity  for  fabricating  an  explanation 
thereof,  are  no  more  a  part  of  the  res  gestm^  although  they 
occur  within  a  few  moments  after  the  act,  than  is  a  declaration 
made  a  week  afterwards.'  Nor  can  anything  said  or  done 
before  the  principal  act  occurred,  or  which  was  within  the  con- 
templation of  the  parties,  be  regarded  as  a  part  of  the  res  gest<E^ 
Bat  in  State  v.  Thomas®  what  a  person  said  before  the  alleged 
larceny  was  held  to  be  admissible  on  his  part  as  a.  part  of  the 
res  gestm;  and  in  Davis  v.  Zimmerman'  it  was  held  that  such 
declarations  relating  to  the  title  of  property  were  in  some  cases 


^  McDermott  v.  Hannibal  &  SL  J. 
R  Co.,  73  Mo.  516,  39  Am.  Rep.  526 ; 
Globe  Ace.  Ins.  Co.  v.  Gerisch,  163 
111.  625 ;  French  v.  State.  93  Wia  325 ; 
Norfolk  A;  C.  R  Co.  v.  Suffolk  Lum- 
ber Co.,  92  Va.  4ia 

2  26  Ohio  St  185. 

»  52  Ala  303. 

*  State  V.  Garrand,  5  Oreg.  216. 


*  Sorenson  v.  Dundas,  42  Wis.  462 ; 
Osborn  v.  Robbins.  37  Barb.  481; 
Luby  V.  Hudson  River  Co..  17  N.  Y. 
131 ;  Bay  lis  v.  Diamond  Street  Om- 
nibus Co.,  173  Pa.  St  878;  Stevens  v. 
People,  158  111.  Ill ;  State  v.  Myers, 
46  Neb.  152. 

6  30  La,  Ann.  600. 

7  40  Mich.  20. 
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admissible  as  a  part  of  the  res  gestWj  because  they  tend  to  ex- 
plain the  acts  of  the  party  relating  thereto. 

When  the  principal  act  is  once  in  contemplation  of  the  par- 
ties, their  acts  and  sayings  relating  thereto  and  which  tend  to 
explain  or  unfold  the  principal  act,  from  that  time  until  the 
act  is  complete,  come  under  the  head  of  res  gestm}  In  Baker  v. 
Caisin,'  in  an  action  for  assault  and  battery,  evidence  of  what 
the  parties  said  during  the  altercation  w^hich  was  followed  by 
the  assault,  and  even  the  declarations  of  a  b^'^-stander  made  dur- 
ing the  progress  of  such  altercation,  w^ere  held  to  be  admissible. 
In  State  v.  Howard '  what  a  person  said  about  going  to  a  place, 
before  he  started,  was  held  admissible.  So  in  Hunter  v.  State* 
a  letter  from  a  man,  afterwards  murdered,  to  his  wife,  that 
the  prisoner  was  with  him,  was  held  to  be  a  part  of  the  res 
gestae.  In  short,  the  principle  does  not  extend  to  the  exclusion 
of  any  of  what  may  be  termed  real  or  natural  facts  and  cir- 
cumstances in  any  way  connected  with  the  transaction,  and 
from  which  any  inference  as  to  the  truth  of  the  disputed  fact 
can  be  reasonably  made.' 

As  a  general  rule  the  res  gestm  remains  with  the  locus  m  quOy 
and  does  not  follow  the  parties  after  the  principal  act  is  com- 
plete.* Thus,  if  a  party  is  injured  by  reason  of  a  defect  in  a 
highway,  declarations  made  by  him  at  the  place  of  the  injury, 
immediately  upon  the  happening  of  the  accident,  are  a  part  of 
the  res  gestm;  but  after  the  party  has  gone  away  from  the 
locus  in  qtiOj  however  soon  after  the  injury,  his  declarations 
cease  to  be  a  part  of  the  res  gestm^  so  far  as  the  cause  of  the 
accident  is  concerned.^  But  in  Powers  v.  West  Troy,®  decla- 
rations as  to  the  nature  of  the  injury  and  its  extent,  made  by 
the  injured  person,  were  admitted,  where  the  injury  resulted 
from  being  thrown  from  a  sleigh  in  consequence  of  a  defect  in 
the  highway,  after  he  had  gotten  into  the  sleigh.  But  the  dis- 
tinction between  these  cases  is,  that'  in  the  one  case  the  decla- 

> 

1  Hunter  v.  State,  40  N.  J.  L.  496 ;  *  Prideaux  v.  Mineral  Point,  43  Wi& 

Cunningham  v.  Parks,  97  Mass.  172.  513. 

»  76  Ind.  816.  ?  Wood's  Prac.  Ev.,  § 469 ;  Prideaux 

»  32  Vt.  380  V.  Mineral  Point,  43  Wis.  513 ;  Mutcha 

♦  40  N.  J.  L.  495.  V.  Pierce,  49  id.  281. 

» State  V.  Cox,  64  Ga  374,  37  Am.  8  25  Hun,  561. 

Rep.  76 ;  Douglass  v.  Chapin,  26  Conn. 

76 ;  State  v.  Dickinson,  41  Wis.  299. 
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rations  related  to  the  cause  of  the  injury,  while  in  the  other 
they  related  to  the  nature  of  the  person's  injury,  which  with 
him  was  a  present  and  continuing  fact.^ 

The  following  matters  have  been  held  to  be  a  part  of  the 
resgestcB:  Everything  that  takes  place  between  the  parties  to 
a  verbal  contract  before  its  completion;*  declarations  of  a 
public  surveyor,  when  running  a  line,  that  he  was  running  a 
division  line;'  declarations  of  by-standers  at  a  public  sale;*  of 
a  party  in  possession  of  property,  made  at  the  time  of  the 
transfer  to  him,  as  to  the  nature  of  the  possession;*  of  a  party 
paying  money,  for  the  purpose  of  showing  the  application  or 
appropriation  of  the  money  paid.* 

§  2.  Tests  for  determining  when  a  declaration  is. —  It  is 
not  always  easy  to  determine  when  declarations  may  be  re- 
ceived as  part  of  the  res  gestm^  and  the  cases  upon  this  subject 
in  this  country  and  in  England  are  not  always  in  harmony. 
The  cases  of  Commonwealth  v.  McPike '  and  Insurance  Co.  v. 
Mosley  *  are  extreme  cases  upon  one  side.  The  case  of  Regina 
v.  Bedingfield  *  is  an  extreme  case  upon  the  other  side.  In  Lund 
V.  Tyngsborough,**  in  view  of  the  frequent  recurrence  of  ques- 
tions in  regard  to  the  admission  of  declarations  claimed  to  be 
part  of  the  res  gestoBy  the  court  undertook  to  set  forth  and 
illustrate  the  principles  and  tests  by  which  such  questions 
must  be  determined,  and  among  other  things  said:  When  the 
act  of  a  party  may  be  given  in  evidence,  his  declarations  made 
at  the  time,  and  calculated  to  elucidate  and  explain  the  char- 
acter and  quality  of  the  act,  and  so  connected  with  it  as  to 
constitute  one  transaction,  and  so  as  to  derive  credit  from 
the  act  itself,  are  admissible  in  evidence.  The  credit  which 
the  act  or  fact  gives  to  the  accompanying  declarations  as  a 
part  of  the  transaction,  and  the  tendency  of  the  contempo- 
rary declarations  as  a  part  of  the  transaction  to  explain  the 
peculiar  fact,  distinguish  this  class  of  declarations  from  mere 
hearsay.     Such  a  declaration  derives  credit  and  importance 

estate  ▼.  Gedick,  48  N.  J.  L.  88.  «Bank  of  Woodstock  v.  Clark,  25 

spierson  t.  Hoag,  47  Barb.  24a  Vt  808. 

8  George  v.  Thomas,  18  Tex.  74.  '  3  Gush.  181. 

*  Stewart  v.  Severance,  48  Mo.  322.        »8  WaU.  3»7. 
•State  V.  Schneider,  85  Ma  533.  ^  14  Cox's  Cr.  Gas.  84L 

W9  Gush.  88. 
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as  forming  a  part  of  the  transaction  itself,  and  is  incladed  in 
the  surrounding  circumstances,  which  may  always  be  given 
in  evidence  to  the  jury  w^ith  the  principal  fact.  There  must 
be  a  main  or  principal  fact  or  transaction;  and  only  such  dec- 
larations are  admissible  as  grow  out  of  the  principal  transac- 
tion, illustrate  its  character,  are  contemporary  with  it,  and 
derive  some  degree  of  credit  from  it.  In  Commonwealth  v. 
Hackett,^  upon  a  trial  for  murder,  a  witness  testified  that  at 
the  moment  the  fatal  stabs  were  given  he  heard  the  victim 
cry  out,  "  I  am  stabbed,"  and  he  at  once  went  to  him  and 
reached  him  within  twenty  seconds  after  that,  and  then  heard 
liim  say,  "  I  am  stabbed  —  I  am  gone  —  Dan  Hackett  has 
stabbed  me."  This  evidence  was  held  competent  as  part  of 
the  res  gesias.  To  make  declarations  on  this  ground  admissi- 
ble they  must  not  have  been  mere  narratives  of  past  occur- 
rences, but  must  have  been  made  at  the  time  of  the  act  done 
which  they  are  supposed  to  characterize,  and  have  been  well 
calculated  to  unfold  the  nature  and  quality  of  the  acts  they 
were  intended  to  explain,  and  to  so  harmonize  with  them  as 
to  constitute  a  single  transaction.  Declarations  which  are  re- 
ceived as  part  of  the  res  gestce  are  to  some  extent  a  departure 
from  or  an  exception  to  the  general  rule,  and  when  they  are 
so  far  separated  from  the  act  which  they  are  alleged  to  char- 
acterize that  they  are  not  part  of  that  act  or  interwoven  into 
it  by  the  surrounding  circumstances,  they  are  no  better  than 
any  other  unsworn  statements  made  under  any  other  circum- 
stances.* Thus,  on  a  trial  for  murder,  a  declaration  of  the  de- 
ceased, made  at  the  time  of  and  during  the  affray  and  imme- 
diately after,  is  admissible  as  part  of  the  res  gestod^  But  evidence 
of  what  a  person  assaulted  said  to  his  wife  when  she  first 
reached  him  after  he  was  shot,  as  to  who  shot  him,  is  not  part 
of  the  res  gestm} 
It  is  said  that  it  is  competent  on  a  trial  for  wife-murder  to 

12  Allen,  136.  Western  &  A:  R.   Co.,  93  G&  785; 

2  Waldele  V.  N.  Y.  G  &  H.  R  R  Co.,  State    ▼.   HenderaoD,  24  Oreg.   100; 

95  N.  Y.  274  United  States  t.  Schneider,  21  Wash. 

estate  ▼.  Kaiser,  124  Mo.  651 ;  Com.  L.  Rep.  (D.  C.)  45;  Shafer  v.  Lacock, 

V.  McCabe,  163  Mass.  98 ;  People  v.  168  Pa.  Sl  497 ;  Springfield  Cons.  R 

Wilson.  145  N.  Y.  628;  State  v.  Mar-  Co.  t.  Welch.  155  111.  511.  ' 

tin,  12^1  Ma  514;  Boston  &  A.  R  Ca  ^Loyd  v.  State,  70  Miss.  251. 
V.  O'Reilly,  158  U.  &  334 ;  Roach  v. 
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the  court  to  determine  whether  on  the  face  of  the  documents 
it  appears  that  they  were  intended  to  be  the  final  and  sole  rec- 
ord of  the  bargain  between  the  parties  — that  is,  in  effect,  the 
very  transaction  itself.^ 

§4.  Continuing  circumstances^  when  res  gest». — Proof 
of  what  a  person  said  at  the  time  of  doing  an  act  is  admis- 
sible as  part  of  the  res  gesUs  to  show  its  character,  where  it  is 
necessary  to  inquire  into  the  general  nature  of  the  a.ct  or  the 
intention  of  the  party  who  did  it ;  that  is  to  say :  Declarations 
springing  out  of  the  transaction,  elucidating  it,  voluntary  and 
spontaneous,  and  made  at  the  time  of  the  transaction,  or  so 
near  to  it  as  to  reasonably  preclude  the  idea  of  deliberate 
design,  and  not  a  narrative  of  a  past  occurrence,  are  to  be 
regarded  as  part  of  the  res  gestoB,^    But  while,  as  a  general 
rule,  declarations,  to  be  admissible  as  part  of  the  res  gesic^ 
must  be  contemporaneous   with   the  event  constitating  the 
principal  fact,  where  there  are  connecting  circumstances  they 
may  form  part  of  the  whole  res  gestaSj  even  when  made  some 
time  afterwards.    That  is  to  say,  a  declaration,  to  be  a  part 
of  the  res  gesiCBy  need  not  be  coincident  in  time  with  the  main 
fact  proved,  if  the  two  are  so  closely  connected  that  the  dec- 
laration can,  in  the  ordinary  course  of  affairs,  be  said  to  be  a 
spontaneous  explanation  of  the  real  cause.'    Thus,  a  declara- 
tion of  an  unmarried  woman  that  she  intended  to  commit 
suicide,  made  the  day  before  her  death,  in  a  conversation  re- 
lating to  her  pregnancy,  which  continued  until  her  death,  is 
not  inadmissible,  on  a  trial  for  her  murder,  as  made  at  a  time 
remote  from  that  of  her  death.*    So  the  whole  condact  of  a 
county,  before,  at  the  time  and  after  the  issue  of  its  bonds, 
may  be  shown  to  aid  in  determining  under  what  statute  and 
by  what  authority  the  county  proceeded  in  the  issue  of  the 
bonds.' 

§  6.  Declarations  of  acrent  or  representative. —  Whether 
self-serving  declarations  are  admissible  or  not  depends  upon 

1  Wake  V.  Harrop.  6  a  A:  N.  708,  e09;  Jamison  v.  People^  145  IlL  857; 
775 ;  Johnson  ▼.  Appleby,  48  L.  J.  C.  People  v.  PalHster,  188  N.  Y.  801.  51 
P.  148.  N.  Y.  State  Rep.  725;  Ortiz  ▼.  State. 

2  Archer  v.  Helm,  69  Misa  78a  30  Fla.  256. 

'State  T.  Harris,  45  La.  Ann.  63;  «Com.  v.  Trefethen,  157  Mass.  180. 
Missouri  P.  R  Ckx  V.  Baier,  37  Neb.  'Knox  County  ▼.  New  York  N. 
235 ;  MiUer  v.  State,  31  Tex.  Cr.  Rep.    Nat  Bank,  147  U.  &  91. 
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whether  they  were  made  under  such  circumstances  that  they 
are  presumed  to  be  instinctive;  but  if  they  may  have  been 
the  result  of  thought  or  deliberation  they  are  not  admissible.^ 
In  case  a  principal  is  liable  for  the  tort  of  his  agent,  state- 
ments of  his  agent,  made  during  the  commission  of  the  wrong, 
are  admissible  as  against  the  principal;  but  it  is  essential  that 
the  statements  or  admissions  should  be  part  of  the  transac- 
tion to  which  they  relate,^  and  while  actually  engaged  in  an 
authorized  act,  or  so  soon  thereafter  as  to  constitute  a  part 
of  the  res  gestm}    Thus,  the  declarations  of  an  attorney  will 
not  bind  his  client  unless  within  the.  scope  of  his  authority  in 
the  proceedings  in  which  he  is  engaged/    Statemeilts  made 
by  a  book-keeper  authorized  to  furnish  them  by  his  principal, 
from  books  kept  by  him,  are  admissible  against  the  principal.'^ 
So  the  statement  of  the  general  agent  of  a  corporation,  in  the 
course  of  his  employment,  of  a  fact  within  his  ofiBcial  knowl- 
edge, relating  to  the  status  of  a  matter  intrusted  to  him,  is 
admissible  in  behalf  of  a  person  with  whom  the  corporation 
was  dealing  at  the  time.*    But  the  declarations  of  an  agent, 
although  accompanying  his  acts,  are  no  evidence  of  the  extent 
of  his  authority.'' 

§  6.  Illustrations. —  {a)  The  declarations  and  admissions  of 
agents  may  be  proved  as  part  of  the  res  gestae  but  only  when 
made  daring  the  agency  and  in  regard  to  a  transaction  de- 
pending at  the  very  time  so  as  to  constitute  a  part  of  the  act.^ 

1  Whitaker  v.  Eighth  Ave.  R  Co.,  N.  Y.  State   Repi   64 ;    Chipman  ▼. 

51  N.  T.  295 ;   Waldele  v.  Railroad  Union  R  R  Co.,  12  Utah,  6a 

Oo,  95  id.  374;   Martin  ▼.  Bailroad  » Donovan  v.  Clark,  53  N.  Y.  State 

Ca,  108  id.  626 ;  CoU  v.  Eastern  Tran&  Rep.  8SS.  138  N.  Y.  631. 

Co.,  180  Pa.  St  618;  Pierce  v.  Van  « Agricultural  Ins.  Ca  v.  Potts,  55 

Duaen,  47  U.  &  App.  389.  N.  J.  L.  158;  Tryon  v.  White  &  C. 

^Lahey  v.  Ottman,  73  Hun,  61,  56  Ca,  62  Conn.  161;  Hitcbings  v.  St 

N.  Y.  SUte  Rep.  108 ;  New  York,  a  E.  Louis,  N.  O.  &  O.  G  &  T.  Co.,  68  Hun, 

&  W.  R  Ca  V.  Winter,  143  U.  a  6a  33,  52  N.  Y.  State  Rep.  247. 

>La  Rue  v.  St  Anthony  &  D.  E.  'Dowden  v.  Cryder,55  N.  J.L.329; 

Co.,  3  a  D.  637;  New  Jersey  Steam-  0*CaIaghan  v.  Barrett,  66  Hun,  688, 

boat  Ca  v.  Brockett,  121  U.  a  637.  50  N.  Y.  State  Rep.  166 ;  Wolf  v.  Bene- 

^Lewis  V.  Duane,  69  Hun,  28,  52  diet,  65  Hun,  624,  48  N.  Y.  State  Rep. 

N.  Y.  State    Rep.  818;    O'Brien    v.  195;  Donaldson  v.  Everhart,  50  Kan. 

Weiler.  68  Hun,  64,  52  N.  Y.  State  7ia 

Rep.  17;   Myers  v.   Cohn,  53  N.   Y.  8  People  v.  Sherman,  133  N.  Y.  849 ; 

State  Rep.  223  (1893);  McEIwee  Mfg.  Anderson  v.  Rome,  etc.  R  Ca,  54  N. 

Ca  V.  Trowbridge,  68  Hun,   28,  52  Y.  334 ;  Philadelphia  L.  a  D.  &  Id& 
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They  must  also  have  been  made  while  acting  within  the  scope 
of  his  authority,  dum  fervet  opus}  Thus,  where  a  husband 
was  general  agent  of  his  wife,  and  when  he  bought  fertilizers 
declared  that  thev  were  for  use  on  her  farm,  such  declaration 
is  independent  evidence  that  they  were  bought  for  that  pur- 
pose.* 

(J)  The  declarations  of  a  person  procuring  a  mortgage  to 
secure  an  antecedent  debt,  made  on  his  way  to  procare  it,  are 
admissible  as  part  of  the  res  gesUs  against  the  mortgagee  on 
the  question  of  fraud  and  duress,  irrespective  of  the  agency  of 
such  person  for  the  mortgagee.' 

{c)  Evidence  of  what  was  said  by  a  ticket  agent  to  a  passen- 
ger upon  the  purchase  of  his  ticket  as  to  stop-over  privileges 
is  admissible  where  the  ticket  was  silent  as  to  said  privileges,* 
They  cannot  be  admitted  on  this  ground,  if  subsequently  made, 
as  a  narrative  of  a  past  act,  even  though  they  relate  to  the 
official  duty  of  the  declarant.  It  must  affirmatively  appear 
that  the  declaration  was  made  at  the  time  and  not  afterwards.' 

{d)  Statements  of  an  agent  are  admissible  in  evidence  against 
the  principal  only  when  made  touching  matters  of  business 
which  he  is  transacting  when  they  are  made  and  which  are 
within  the  scope  of  his  authority.' 

{e)  Agency  cannot  be  proved  by  the  declarations  of  the  al- 
leged agent.'  Nor  can  it  be  proved  by  the  testimony  of  the 
agent  in  all  cases.® 

{f)  The  report  of  an  employee  of  a  railroad  company  as  to 
the  killing  an  animal  on  the  track  is  not  admissible  as  evidence 
on  behalf  of  the  company,  unless  it  was  shown  that  it  was  the 

Ca  V.  Philadelphia  &  E.  R  Co.,  177  » Whitaker  v.  Eighth  Ava  R  Ca, 

Pa.  St  88.  51  N.  Y.  299. 
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duty  and  business  of  the  employee  to  make  such  report  and 
that  it  was  made  contemporaneoasly  with  the  occurrence.^ 

ig)  Only  general  officers  can  bind  corporations  by  their  dec- 
larations and  admissions,  and  then  only  when  engaged  in  the 
transaction  of  business  in  the  line  of  their  duty.' 

(A)  "Where  corporate  agents  are  intrusted  with  the  transac- 
tion of  business  requiring  continuous  negotiations,  the  author- 
ity of  the  agent  to  bind  his  principal  by  his  statements  does 
not  terminate  until  the  negotiations  are  at  an  end.'  State- 
ments of  a  foreman  to  a  laborer  under  him  are  admissible.^ 
So  are  the  statements  of  an  agent  negotiating  a  lease.^  So  are 
statements  of  a  conductor  to  a  passenger  as  to  baggage.* 

{%)  The  declarations  of  a  person  in  charge  of  a  business  con- 
cerning the  business  ordinarily  transacted  there  are  admissible 
to  bind  the  principal  So  are  the  declarations  of  a  person 
selling  machinery,  made  at  the  time  of  the  sale.'  But  the 
statement  of  an  opinion  by  an  agent  is  not  rea  gestas? 

{J)  The  declarations  of  a  real-estate  broker  employed  to 
sell  land,  while  on  the  land  attempting  to  sell  it,  are  admis- 
sible.^^ So  the  statements  of  a  street-car  driver,  just  after  he 
had  stopped  the  car  and  while  a  boy  injured  was  still  under 
it,  are  admissible.^^  So  are  those  of  an  engineer;"  and  those 
of  a  track-walker  made  to  a  section  boss.^' 

1  JaokscmvUle,  T.  &  K  W.  R  Ca  v.       •  Davla  ▼.  Sweeney,  80  Iowa,  891 ; 
WeUman,  26  Fla.  844.  Updyke  v.  Wheeler,  37  Ma  Appi  680 ; 

2  Chicago  &  St  Ia  R  Ca  V.  Ashling,    Baham  ▼.  Deig,  121  Ind.  28a 

84  ni.  App.  99;  Poet-Express  Printing  •  De  Soucey  ▼.  Manhattan  R  Ca, 

Co.  V.  Coureoy,  67  Hun,  586,  32  N.  Y.  89  N.  Y.  State  R«f).  79  (1891> 

State  Repi  748;  Abbott  ▼.  Seventy -eix  lOLockwood  v.  Roee^  126  IncL  688; 

Ia  &  W.  R  Ca,  87  CaL  823 ;  Reynolds  Holmes  v.  Turner's  Falls  Lumber  Ca, 

V.  Iowa  &  N.  Ina  Co.,  80  Iowa,  603;  15  Mass.  586. 

Ooodbar  v.  City  Nat  Bank,  78  Tex.  "  Quincy  Horse  R  Ca  v.  Gause 

461 ;  Phillip  v.  Herndon,  78  id.  378 ;  (111.),  27  N.  E.  Rep.  190 ;  Koetter  v. 

Marchaud  v.  Griflfon,  140  U.  S.  516.  Manhattan  El  R  Ca,  86  N.  Y.  State 

'Cleveland,  C,  C.  &  I.  R  Ca  v.  Clos-  Rep.  611,  129  N.  Y.  669. 

aer,  126  Ind.  348.  43  Alb.  L.  J.  209.  «  Hermes  v.  Chicago  &  W.  R  Ca, 

*Oulf,  G  A:  S.  F.  R  Ca  V.  Wilson,  80  Wis.  590;  Hooker  v.  Chicago,  M. 

28  Am.  St  Rep.  345.  &  St  P.  R  Ca,  76  id.  642. 

•Ctorson  V.  Berson,  86  CaL  43a  w  Texas  &  P.  R  Ca  v.  Lester,  75 

*  Hampton  v.  Pullman  Palace  Car  Tex.  66;  Gorman  v.  Minneapolis  & 

Ca,  42  Ma  Appi  134  St  L.  R  Ca,  78  Iowa.  509.    But  see 

Uogalls  y.  Averittk  84  Ma  App.  Beasley  v.  San  Jose  Fruit  Packing 

371.         ^  Ca,  92  CaL  38a 
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(k)  Declarations  of  an  agent  made  oonoemino-  business :.' 
his  principal,  contained  in  letters  to  third  persons,  if  releraz: 
are  competent.'    Bat  declarations  of  an  agent   made  after « 
transaction  is  fully  completed  and  ended  are  hearsay,  and  sc\ 
admissible  as  part  of  the  res  gesta} 

(Q  As  a  general  rale,  statements  made  by  the  husband  ':i 
the  absence  of  the  wife  are  not  binding  upon  her.'  Sot  it  s 
different  where  both  hnsband  and  wife  claim  in  crommon  b; 
adverse  possession.^  And  the  declarations  of  a  husband  m 
purchasing  land  in  his  own  name,  where  he  has  the  deed  made 
to  his  wife,  are  admissible.* 

(m)  Oral  declarations  of  counsel  in  a  judicial  inqairy  are  not 
admissible  in  evidence  as  admissions  of  fact  so  as  to  bind  bis 
client.* 

(n)  The  admissions  of  an  administrator  are  competent  it 
made  while  engaged  in  the  performance  of  some  act  relating 
to  the  estate ;  but  such  act  should  be  such  as  called  for  and 
made  the  declaration  pertinent,  and  the  declaration  shoald  ac- 
company such  act  so  as  to  constitute  a  part  of  the  res  gesta: 

§  6a.  Statements  inter  alios. —  Ko  person  is  to  be  affected 
by  the  acts  or  words  of  others  unless  he  is  connected  with  them 
either  personally  or  by  those  whom  he  represents  or  by  whom 
he  is  represented.  The  expression  ^"^ inter  alios^^  does  not  mean 
that  the  act  must  be  the  act  of  more  than  one  person.  -  "Nor  does 
it  make  any  difference  that  the  act  was  done  or  confirmed  by 
oath ;  consequently  the  sworn  evidence  of  a  witness  in  one  cause 
or  proceeding  cannot  be  made  available  in  another  cause  or  pro- 
ceeding between  other  parties.  When  the  person  whose  words 
or  acts  are  offered  in  evidence  is  also  the  opposite  party  to  the 

1  PeDn  Mut  Life  Ins.  Ca  v.  Keach,  <  Koehler   ▼.   Miller,   21   IIL   Apfk 

82  III.  App.  427,  184  111.  58a  657. 

«  Wise  V.  Grant,  59  Hun,   460,  87  <  Hurley  v.  Lockett,  72  Tex.  Sea 

N.  Y.  State  Rep.  89;  Stone  v.  Pplanu,  ^Conlia  v.  Masecar,  80  Mich.  139; 

58  Hun,  21.  88  N.  T.  State  Rep.  487;  Holmes  Organ  Ca  v.  FeliU,  84  Ma 

Cake's  Appeal,  110  Pa.  St.  65;  Chat-  App.  536. 

tauooga  R.  R.  &  C.  R  Ca  T.  Liddell,  ^  Anderson  v.  McAleenan,  29  N.  Y. 

85  Ga.  482 ;  Chicago  A:  St  L.  R  Ca  State  Rep.  406, 15  Daly,  444 ;  Crockett 

T.  Ashling,  84  111.  App.  99:  Helluiuth  v.  Althouse,  35  Ma  Appi  404;  Shiuer 

V.  Katschke,  85  id  21 ;  Sherman  v.  ▼.  Abbey,  77  Tex.  1. 

Onconta,  59  Hun,  294,  86  N.  Y.  State  7  Davis  v.  Gallagher,  124  N.  Y.  487. 
Rep.  587.    But  see  Central  Railroad 
^  Bkg.  Ca  V.  Skellie,  90  Ga.  41. 
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suit,  the  evidence  is  further  inadmissible  by  virtue  of  another 
iiuportant  principle, —  that  no  man  shall  be  allowed  to  make 
evidence  for  himself.^    The  true  meaning  of  the  rule  is  simply 
this:  that  a  party  is  not  to  be  affected  by  what  is  done  behind 
his  back.     Thus,  if  the  question  between  plaintiff  and  defend- 
ant were  whether  the  former  had  paid  a  sum  of  money  to  D., 
a  receipt  by  D.  acknowledging  payment  to  him  by  the  plaint- 
iff of  the  money  in  question  would  not  per  %e  be  evidence  of 
such  payment  as  against  the  defendant,  it  being  res  inter  alios 
acta;  and  yet  it  would  be  admissible,  as  part  of  the  res  geatce^ 
for  the  purpose  of  proving  such  payment.*    So  when  the  mat- 
ter in  issue  consists  of  an  act  which  is  separable  from  the  per- 
son of  the  accused,  who  is  nevertheless  accountable  for  it,  proof 
may  be  given  of  that  act  before  he  is  connected  with  it  by  evi- 
dence.    An  illustration  is  afforded  by  prosecutions  for  con- 
spiracy, where  it  is  a  settled  rule  that  general  evidence  may 
be  given  to  prove  the  existence  of  a  conspiracy  before  the  ac- 
cused is  shown  to  be  connected  with  it,*  for  here  the  corpus 
delicti  is  the  conspiracy,  and  the  participation  of  the  accused 
is  an  independent  matter  which  may  or  may  not  exist. 

§  7.  Declarations  as  to  state  of  health. —  Whenever  there 
is  a  question  as  to  the  state  of  health  at  a  particular  time  of 
some  person  who  has  since  died,  the  statements  of  such  person 
at  the  time  or  soon  afterwards  with  regard  to  his  bodily  feel- 
ings and  symptoms  are  admissible  in  evidence.  This  exception 
has  sometimes  been  spoken  of  as  part  of  the  res  gestoi^  but  the 
leading  case  would  seem  to  show  that  it  is  admitted  as  a  me- 
dium of  proof,  and  that  the  guaranty  of  its  credibility  consists 
in  the  spontaneity  of  the  declaration.*  In  any  view  it  would 
seem  that  such  statements  are  only  admissible  when  they  are 

U  Gieenl.  Ev.,  §  52;  1  Whart  Ev.,  Harris  ▼.  Howard,  66  Vt  695;  Boyd 
§  29 ;  Mailler  v.  The  Express  PropeHer  v.  United  States,  142  U.  a  450 ;  Cos- 
Line,  61  N.  Y.  812,  816 ;  Cole  v.  Com.,  telo  v.  Crowell,  139  Mass.  588. 
6  Gratt  696 ;  State  v.  Shuford,  69  N.  C.  2  Carmarrhen  A;  Cardigan  Ry.  Co. 
486;Schaserv.State,86Wis.429;  Ma-  v.   Manchester   &  Miiford   Ry.  Co., 
goire  V.  Middlesex  R  R  Co.,  115  Mass.  L.  R  8  G  P.  685. 
239;  Cohen  v.  Cohen,  2  Mackie,  227;  'R  v.  Blake,  6  Q.  B.  126;  R  v.  Es- 
State  V.  Parker,  96  Ma  382;  State  v.  daile,  1  Fost  A;  F.  213. 
Alston,  94  N.  C.  930;  Franklin  v.  Frank-  *  Doe  v.  Ridgway,  4  B.  &  A.  53,  55, 
lin,  90  Tenn.  44 ;  Aiken  v.  Kennison.  58  6  East,  193,  194. 
Vt  665;  Newhall  v.  Appleton,  103  N.  »  Aveson  v.  Kinnalrd,  6  East,  196. 
Y.  138 ;  Benedict  v.  Rose,  24  S.  C.  297 ; 
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contemporaneous  with  or  closely  follow  the  symptoms  tc 
which  they  relate.  In  Aveson  v.  Kinnaird^  the  symptoms  de- 
scribed extended  back  over  several  days,  bat  the  illness  was 
continuoQS  and  severe;  in  other  cases  the  declaration  wouli 
seem  to  have  had  relation  to  con  tern  poraneoas  symptoms. 

§  8.  Statements  of  party  injured  to  his  pfaysician  tsi 
others. —  While,  as  a  general  rule,  declarations  made  out  of 
court  by  a  party  are  not  admissible  as  evidence  in  his  behalf, 
his  statements  to  his  attending  physician  of  the  nature  of  the 
symptoms  of  his  malady  or  sufifering  have  quite  uniformly 
been  held  admissible;  and  in  some  cases  evidence  of  a  non- 
medical witness  that  a  person  who  had  received    an   injorj 
manifested  pain  by  screaming  is  competent  because  it  is  ap 
parently  involuntary  and  may  corroborate  what  appears  to 
be  his  condition.     And  it  makes  no  difference  whether  the 
cries  and  exclamations  are  articulate  or  inarticulate, —  neither 
partake  of  the  character  of  mere  narrative,  but  are  the  naturaJ 
exponents  of  a  bodily  or  mental  state.^  The  rule  of  the  admissi- 
bility of  statements  made  to  physicians  by  persons  who  hare 
been  physically  injured  or  are  suffering  from  disease  is  not  an 
unqualified  one.     They  must  relate  to  present  and  not  past 
pain  and  suflFering.'    And  while  it  was  held  in  Madison  v.  N. 
Y.  C.  R  Co.*  that  expressions  of  pain  and  suffering  made  by 
the  injured  person  to  physicians  when  they  were  examining 
him  were  competent  evidence,  notwithstanding  the  examina- 
tion was  made  by  them  with  a  view  of  testifying  as  to  the  re- 
sult of  it  in  a  suit  then  pending,  the  contrary  was  held  in 
Grand  Eapids  &  Ind.  R  Co.  v.  Huntley'  and  in  Jones  v.  Pres. 
etc.  of  Portland.*    It  may  be  seen  that  when  attended  by  a 
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2 1  GreenL  Ev.,  §  103 ;  PhiUipe  ▼. 
Kelly,  29  Ala.  628 ;  Sanders  v.  Reis- 
ter,  1  Dak.  151 ;  Kearney  v.  Farrell, 
28  Conn.  817;  Shailer  ▼.  Bumstead, 
99  Mass.  112;  Green  v.  Bedell,  48  N. 
H.  546 ;  Frink  v.  Coe,  4  Greene  (Iowa), 
555;  Denton  v.  State,  1  Swan,  279; 
Bacon  v.  Charlton,  7  Cush.  581 ;  Par- 
ker ▼.  Steamboat  Ca,  109  Mass.  449 ; 
Hagenlocher  v.  Coney  Island  &  R  B. 
Ca,  99  N.  Y.  136;  McKeighe  v. 
Janes  ville,  68  Wia  50 ;  Western  U.  Tel. 


Ca  V.  Ilenderson,  89  Ala.  510 ;  Dow- 
len  V.  State,  14  Tex.  App.  61 ;  Blair  t. 
Madison  Ca,  81  Iowa,  813;  Harris  v. 
Detroit  R.  R.  Ca,  75  Mich.  227 ;  Plum- 
mer  v.  Ossipee,  59  N.  H.  55 ;  Glass  ▼. 
Bennett,  89  Tenn.  478;  Morton  ▼. 
State,  91  Tenn.  437 ;  Continental  Gar 
Ca  V.  Pruitt,  65  Tex.  125. 

sTowle  V.  Blake^  48  N.  £L  92L 

« 35  N.  Y.  487. 

A  88  Mich.  58a 

«88  Mich.  59a 
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physician  for  the  purpose  of  treatment  there  is  a  strong  in- 
ducement for  the  patient  to  speak  truly  of  his  pain  and  suffer- 
ing, while  it  may  be  otherwise  when  medically  examined  for 
the  purpose  of  creating  evidence  in  his  own  hehalf.     It  is  for 
this  reason  that  the  weight  of  judicial  authority  is  to  the  effect 
that  the  statements  expressive  of  their  present  condition  are 
permitted  to  be  given  as  evidence  only  when  made  to  a  phy- 
sician for  the  purpose  of  treatment  by  him.^    In  Davidson  v. 
Cornell  the  court  say :  "  In  the  present  case  the  declarations 
of  the  plaintiff  were  not  instinctive,  nor  were  they  made  to  the 
physician  with  a  view  to  medical  treatment.    They  consisted 
not  of  exclamations  of  present  pain  or  suffering,  but  were  the 
plaintiff's  statements,  so  far  as  called  for  by  the  doctor,  of  the 
effect  upon  him  of  the  injury  and  the  consequences  which  had 
followed  in  such  respects  from  the  time  it  occurred,  a  period 
of  nearly  fifteen  months.     This  was  hearsay,  and  is  very  dif- 
ferent from  that  of  a  medical  witness  as  to  the  expressions  by 
a  patient  or  person  suffering  from  injury  or  disease  indicating 
pain  or  distress  or  expressive  of  the  present  state  of  his  feel- 
ings in  that  respect."  *  ' 

Bare  exclamations  or  expressions  of  present  pain  or  suffer- 
ing by  an  injured  person,  at  and  after  the  injury,  are  admis- 
sible in  an  action  for  the  injury;'  and  the  fact  that  such 
exclamations  are  made  during  the  pendency  of  the  suit  for 
damages  for  the  injury  complained  of  does  not  affect  their 
admissibility.*    Thus,  in  an  action  for  malpractice,  evidence 

1  Roche  V.  Brooklyn  City,  etc.  R.  Granby,    47    Conn.  59;    Thomas  v. 

Co.,  105  N.  Y.  294,  7  N.  Y.  State  Rep.  Herrall,  18  Oreg.  546;  Drew  v.  Sutton, 

861;  Davidson  v.  Cornell  et  al,  132  55  Vt  686;  Newman  v.  Dodson,  61 

N.  Y.  228.  48  N.  Y.  State  Rep.  887 ;  Tex.  91 ;  Fleming  v.  Springfield,  154 

Barker  V.  Masin,  11  Allen,  322;  Fay  Ma8&  520 ;  Commissioners  v.  Leggett, 

V.  Harland,  128  Mass.  244.  115  Ind.  544;  Stewart  v.  Everts,  76 

^Chapin  v.  Marlborough,  9  Gray,  Wis.  35. 

244 ;  Morrissey  v.  Ingham,  11  Mass.  63 ;  »  Qeveland,  G,  C.  &  St  L.  R.  Ca  v. 

State  V.  Belcher,  13  S.  C.  459 ;  Gray  Prewitt,  134  Ind.  557 ;  Girard  v.  Kal- 

V.  McLaughlin,  26  Iowa,  279 ;  Roosa  amazoo,  92  Mich.  610 ;  Chicago,  St  L. 

Y.  Boston  Loan  Ca,  132  Mass.  439;  &  P.  R  Co.  v.  Spilker,  32  Am.  L.  Reg. 

Collins  V.  Waters,  54  111.  485 ;  Denton  753. 

V.  State,  1  Swan,  279 ;  Fay  ▼.   Har-  ♦  Kansas  City,  Ft  S.  &  M.  R.  Ca  ▼. 

land,  128  Mass.  244;  Matteson  v.  N.  Stoner,  51  Fed  Rep.  649;  Schuler  v. 

Y.  Cent  R  R  Ca,  63   Barb.  864 ;  Third  Ave.  R  Ca,  48  N.  Y.  State  Rep. 

Towne  v.  Blake,  48  N.  H.  92 ;  Earl  663  (1892X 
V.  Tapper,  45  Vt  275;    Wilson  v. 
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of  exclamations  of  suffering  by  the  injured  person  is  adms- 
sible.*  And  the  mere  lapse  of  time  between  the  exclamation 
and  the  injury  is  not  the  test  of  admissibility.*  The  bald  state- 
ment, made  long  after  an  injury  by  the  party  injured  to  a  third 
person,  that  he  suffers  from  pain,  ought  not  to  be  adixiitted  as 
in  any  degree  corroborative  of  his  testimony  as  to  the  extent 
of  his  pain.  Prior  to  the  time  when  parties  were  allowed  to 
be  witnesses,  the  rule  in  this  class  of  cases  permitted  evidence 
of  this  nature.'  These  cases  show  that  the  evidence  was  not 
confined  to  the  time  of  the  injury  or  to  the  mere  exclamatioDs 
of  pain.  The  admissibility  of  the  evidence  was  put  upon  the 
necessity  of  the  case,  as  being  the  only  means  by  which  the 
condition  of  the  sufferer  as  to  enduring  pain  could  in  many  in- 
stances be  proved.  Substantially  the  same  class  of  evidence 
was  admitted  in  England,  and  for  the  same  reason. 

Now  evidence  of  exclamations  indicative  of  pain  made  by 
the  party  injured  is  admissible  when  it  is  of  a  nature  which 
substantially  corroborates  the  party  injured  as  to  his  condi- 
tion.    But  there  is  a  clear  distinction  between  an  exclamation 
of  pain  and  simple  declarations  of  a  party  that  he  was  then 
suffering  pain  but  giving  no  other  indications  thereof.     Evi- 
dence of  exclamations,  groans  and  screams  is  now  permitted, 
more  upon  the  ground  that  it  is  better  and  clearer  and  a  more 
vigorous  description  of  the  then  existing  physical  condition  of 
the  party  by  an  eye-witness  than  could  be  given  in  any  other 
way.     It  characterizes  and  explains  such  condition.     Thus,  in 
Hagenlocher  v.  C.  I.  &  Brooklyn  R  Co.,*  it  was  shown  that 
the  foot  was  very  much  swollen,  and  so  sore  that  the  sheet 
could  not  touch  it.     How  was  the  condition  of  soreness  to  be 
shown  better  than  by  the  statement  that,  when  so  light  an 
article  as  a  sheet  touched  the  foot,  the  patient  screamed  with 
pain?    It  was  an  involuntary  and  natural  exhibition  and  proof 
of  the  existence  of  intense  soreness  and  pain  therefrom.    True, 
it  might  be  simulated,  but  this  possibility  is  not  strong  enough 

1  Link  V.  Sheldon,  136  N.  Y.  1,  48  v.  Urlin,  158  U.  a  271 ;  East  Tennes- 
N.  Y.  State  Rep.  820 ;  Hewitt  v.  Eisen-  see,  V.  &  G.  R  Ca  v.  Smith,  94  Ga. 
bart,  86  Neb.  794.  580;   Block  v.  Milwaukee  Street  R. 

2  State  V.  Mulkern,  85  Me.  106 ;  State  Ck).,  89  Wis.  871. 

V.  Bedard,  65  Vt  27a    But  see  People        »  Caldwell  v.  Murphy,  11  N.  Y.  416 ; 
V.  Stewart.  97  Cal.  218;  Richards  v.    Werly  v.  Persons,  28  id.  845. 
State,  86  Neh  71 ;  Northern  P.  R  Co.        *99  N.  Y.  136. 
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to  outweigh  the  propriety  of  permitting  such  evidence  as  fair, 
natural  and  original  corroborative  evidence  of  the  party  as  to 
liis  then  physical  condition.    Its  weight  and  propriety  are  not, 
therefore,  now  sustained  upon  the  old  idea  of  the  necessity  of 
the  case.     But  evidence  of  simple  declarations  of  a  party, 
made  some  time  after  the  injury,  and  not  to  a  physician  for 
the  purpose  of  being  attended  professionall}%  and  simply  mak- 
ing the  statement  that  he  or  she  is  then  suffering  pain,  is 
evidence  of  a  totally  different  nature,  is  easily  stated,  liable 
to  gross  exaggeration,  and  of  a  most  dangerous  tendency, 
while  the  former  necessity  for  its  admission  has  wholly  ceased. 
As  is  said  in  Koche  v.  Brooklyn  City  &  N.  E.  Co.,^  "  the  neces- 
sity for  giving  such  declarations  in  evidence,  where  the  party 
is  living  and  can  be  sworn,  no  longer  existing,  and  that  being 
the  reason  for  its  admission,  the  reason  of  the  rule  ceasing, 
the  rule  itself,  adopted  with  reluctance  and  followed  cautiously, 
should  also  cease."    With  the  rule  as  herein  announced  there 
can  be  no  fear  of  a  dearth  of  evidence  as  to  the  extent  of  the 
injury  and  the  suffering  caused  thereby.     The  party  can  him- 
self be  a  witness,  if  living,  and,  if  dead,  the  suffering  is  of  no 
moment,  as  it  cannot  be  compensated  for  in  an  action  by  the 
personal  representative,  heirs  or  widow,  and  the  exclamationg 
of  pain,  the  groans,  the  sighs,  the  screams,  can  still  be  admit- 
ted.   But  it  seems  that  the  bald  statement,  made  long  after 
the  injury,  by  the  party,  that  he  suffers  from  pain,  cannot  be 
admitted  as  in  any  degree  corroborative  of  his  testimony  as 
to  the  extent  of  his  pain.     And  it  is  now  definitely  settled  that 
a  party  cannot  support  his  own  testimony  by  proof  of  decla- 
rations to  the  same  effect  made  to  persons  other  than  a  physi- 
cian who  is  at  the  time  in  attendance  professionally.     But 
evidence  of  exclamations  which  are  natural  concomitants  and 
manifestations  of  pain  and  suffering  are  still  admissible,  be- 
cause regarded  as  voluntary  and  natural  expressions,  which  a 
witness  may  describe  for  the  same  reason  that  he  may  the  ap- 
pearance of  the  party.     There  is  no  imaginary  line  somewhere 
between  a  few  hours  and  a  few  days  or  a  few  weeks,  on  one 
side  of  which  declarations  in  favor  of  a  party  are  admissible 
in  evidence,  while  on  the  other  they  are  inadmissible.    Unless 

1 105  N.  y.  204,  7  N.  Y.  State  Rep.  86L 
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such  complaints  form  a  part  of  the  res  gestw  they  cannot  be 
admitted.  And  if  thev  are  ao  far  detached  from  the  occur- 
rence  as  to  admit  of  deliberate  design  and  be  the  product  of  a 
calculating  policy  on  the  part  of  the  actors,  then  they  cannot 
be  regarded  as  part  of  the  res  gestm} 

The  entire  value  of  the  class  of  hearsay  evidence  now  under 
discussion  depends  upon  its  spontaneity,  and  is  predicated  upon 
the  idea  that,  being  spontaneous,  springing  from  the  act  itself, 
and  forming  a  part  of  it  in  point  of  time  before  any  idea  of 
deliberate  design  or  purpose  to  make  evidence  for  each  other 
has  entered  the  minds  of  the  parties,  it  tends  to  explain,  unfold 
and  throw  light  upon  the  transaction.*  It  is  for  this  reason 
and  on  this  ground  that  the  declarations  of  a  party  who  has 
been  injured  and  is  suffering  from  the  effects  of  the  injury  are 
admissible  to  show  the  extent  of  such  suffering.*  Thus,  when- 
ever the  bodily  or  mental  feelings  of  a  person  are  material,  the 
Qsual  expressions  of  such  feelings  made  at  the  time  in  question 
are,  as  to  such  facts,  original  evidence.  Therefore,  exclama- 
tions of  pain  and  complaints  of  suffering  resulting  either  from 
sickness  or  an  injury  to  the  person  are  treated  as  original  evi- 
dence to  prove  the  fact  and  extent  of  suffering,*  but  not  to 
prove  the  cause  thereof,  unless  made  at  such  time  as  to  entitle 
them  to  be  regarded  as  part  of  the  res  gesUBf  Thus,  expres- 
sions and  complaints  of  a  person  injured,  at  the  time  of  or  very 
soon  after  the  accident,  as  to  his  sufferings  and  strange  feel- 
ings in  certain  portions  of  his  body,  are  admissible  in  evidence 
when  the  injury  was  of  a  nature  to  produce  the  symptoms.  It 
has  been  held  that  as  the  question  as  to  whether  they  were 
real  or  feigned  is  for  the  jury,  the  lapse  of  time  after  the  ac- 
cident affected  their  weight  but  not  their  admissibility.*    But 

1  Kennedy  V.  Rochester  City  &  R  *  Territory  v.  Godfrey,  6  Dak.  46; 
R.  Co.,  130  N.  Y.  654,  41  N.  Y.  State  Tobin  v.  Fairport,  12  N.  Y.  Supjx  224; 
Rep.  339.  Blair  v.  Madison  County,  81  Iowa, 

2  Com.  y.  Mulliu,  150  Mass.  894 ;  813 ;  Smith  v.  Dittman,  84  N.  Y.  State 
Keyes  v.  State,  122  Ind.  527 ;  Penn-  Rop.  308,  16  Daly,  427. 

sylvania  R  Ca  v.  Lyons,  129  Pa.  St  »  Stiles  v.  Danville,  42  Vt  282;  Per- 
113;  Rains  v.  State,  88  Ala.  91 ;  Peo-  kins  v.  Concord,  44  N.  H.  223;  Mat- 
pie  V.  O'Neil,  112  N.  Y.  855,  20  N.  Y.  terson  v.  New  York  Cent  R  Co,  a5 
State  Rep.  754.  N.  Y.  487. 

»  Burnham  v.  State,  38  Ter.  662 ;  « Texas  &  P.  R.  Co.  v.  Barron,  78 

State  V.   Euzebe,  42    La.  Ann.    17 ;  Tex.  421 ;  Birmingham  XJ.  R  Ca  v. 

Fulcher  v.  State,  28  Tex.  App.  465.  Hale,  90  Ala.  8;  Rhodes  ▼.  State,  ,128 
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declarations  of  the  plaintiff  in  an  action  for  personal  injuries, 
of  pain  and  suffering  a  few  hours  after  the  accident,  to  one  not 
a  physician  in  attendance  professionally  are  incompetent,^  al- 
though it  is  said  that  the  testimony  of  the  physician  who 
attended  one  injured  by  negligence  that  when  he  first  saw  her 
she  was  complaining  of  pain  from  an  injury  she  said  she  had 
received  is  competent.^  So  are  declarations  and  ejaculations 
indicative  of  pain  and  suffering  made  by  a  woman  upon  whom 
it  is  charged  that  an  abortion  has  been  performed.'  On  a 
prosecution  for  rape,  the  fact  of  the  woman  having  made  com- 
plaint soon  after  the  commission  of  the  offense,  and  that  she 
named  the  person  who  committed  it,  is  held  to  be  competent.* 
The  detailed  statement  of  the  prosecutrix  of  the  circumstances 
of  the  offense  cannot  be  given  in  evidence  by  either  party  to 
whom  she  made  the  statement.*  The  same  rule  prevails  in  a 
charge  of  assault  with  intent  to  commit  rape.*  This  is  on  the 
ground  that  a  declaration  of  a  party  as  to  a  past  transaction  is 
not  competent.^  Thus,  a  physician  or  other  person  cannot  de- 
tail statements  of  a  past  transaction  made  to  him  by  a  person 
alleged  to  have  been  injured.^ 

n.   DECLARATIONS   OF  ASSIGNOR   AGAINST   ASSIGNEE. 

§  9.  In  general. —  It  is  a  proposition  that  cannot  be  ques- 
tioned that  a  grantor  cannot,  after  the  execution  of  his  deed, 

Ind  189, 25  Am.  St  Rep.  429.  See  Ryan  » State  v.  Campbell,  20  Nev.  128; 

V.  Porter  Mfg.  Ca,  57  Hun,  258,  32  State  v.  Knapp,  45  N.  H.  148;  State 

N.  Y.  State  Rep.  621.  v.  Jones,  61  Ma  282;   Pefferling  v. 

1  Kennedy  v.  Rochester,  C.  A;  B.  R  State,  40  Tex.  486;  State  v.  Kinney. 

Ca,  130  N.  Y.  654,  41  N.  Y.  State  Rep.  44  Conn.  158 ;  Burt  v.  State,  23  Ohio 

829.  St  394;  State  v.  Freeman,  100  N.  C. 

8  Birmingham  U.  R.  Co.  v.  Hale,  90  429;  Brown  v.  People,  36  Mich.  203. 

Ala.  a  •  People  v.  Goulette.  82  Mich.  36  ; 

'Rhodes  v.  State,  128  Ind.  189.  Barnes  v.  State,  88  Ala.  204;  McMur- 

♦  Ellis  V.  State,  25  Fla.  702 ;  Lee  v.  rin  v.  Rigby,  80  Iowa,  822 ;  Kirby  v. 

State,  74  Wis.  45 ;  McMurrin  v.  Rigby,  Territory,  28  Pac.  Rep.  (Ariz.)  1134. 

80  Iowa,  822 ;  1  Greenl.  Ev.,  §  102 ;  ^  Kelly  v.  Detroit^  L.  &  N.  R.  Ca,  80 

Burt  Y.  State,  23  Ohio  St  894 ;  State  Mich.  237. 

V.  Warner,  74  Ma  83 ;  State  v.  Niles,  8  Stewart  v.   Everts,   76    Wis.   35; 

47  Vt  82 ;  GrifBn  ▼.  State,  78  Ala.  29 :  Olp  v.  Gardner,  48  Hun,  169,  15  N.  Y. 

State  V.  Clark,  69  Iowa,  294 ;  Dunn  ▼.  State  Repu  544 ;  Laughlin  ▼.  Grand 

State,  45  Ohio   St  249;    People   v.  Rapids  R  Ca,  80  Mich.  154. 
O^SuUivan,  104  N.  Y.  481 ;  McMath 
Y.  State,  55  Ga.  80a 
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lawfully  do  any  act  to  prejudice  the  rights  of  his  grantee,  nor 
are  his  declarations,  confessions  or  admissions  to  be  admitted 
against  the  grantee.  The  reason  why  the  declarations  or 
statements  of  a  party  are  ever  admissible  is  that  they  afifect 
his  title  or  possession  and  characterize  the  same  while  owner 
or  in  possession,  and  are  consequently  binding  upon  the  party 
making  the  same  and  his  privies.  As  a  general  rule,  declara- 
tions  made  by  a  party  in  possession  of  real  estate,  as  to  his 
interest  or  title  in  the  property,  may  be  given  in  evidence 
against  those  who  subsequently  derive  title  under  him,  in  the 
same  manner  as  they  could  have  been  used  against  the  party 
himself  if  he  had  not  parted  with  his  possession  or  interest. 
On  the  other  hand,  it  is  equally  well  settled  that  no  declara- 
tion of  a  former  owner  of  the  property,  made  after  he  had 
parted  with  his  interest  therein,  can  be  received  in  evidence  to 
affect  the  legal  or  equitable  title  to  the  premises.  It  is  true 
the  rule  is  well  settled,  in  our  own  and  the  English  courts, 
that  the  declarations  of  the  person  in  possession  of  the  prem- 
ises, as  to  his  title,  are  admissible  against  the  person  making 
the  same  and  all  who  claim  title  under  him.^  But  in  all  these 
cases  the  possession  was  that  of  a  person  claiming  title  and 
acting  in  accordance  with  such  claim,  and  not  by  one  disclaim- 
ing title,  and  declaring  at  the  time  that  his  possession  was  not 
that  of  owner  but  at  the  will  or  sufferance  of  another,  the  real 
owner.  Thus,  declarations  made  by  the  grantor  of  premises, 
after  he  has  sold  the  same,  even  though  he  continues  in  the 
occupation  of  the  same  up  to  the  time  of  making  such  decla- 
rations, are  not  competent  evidence  as  affecting  the  rights  of 
the  grantee.^  But  oral  admissions  made  by  one  who  at  the 
time  held  the  title  to  land,  to  the  effect  that  he  had  con- 
tracted by  parol  to  sell  the  same  to  another,  and  had  received 
pay  therefor,  are  competent  evidence  against  all  persons 
claiming  title  under  or  through  him.'  The  principle  upon 
which  such  evidence  is  received  is  that  the  declarant  was  so 
situated  that  he  probably  knew  the  truth,  and  his  interests 

1  Pitta  V.  Wilder,  1  N.  Y.  525;  Fry  469;  Shea  v.  Murphy,  164  111.  614; 
V.  Stowere,  92  Va.  la  Barry  v.  Libbey,  166  Masa  112. 

2  Vrooman  v.  King,  36  N.  Y.  477;  •Chadwick  v.  Fonner  et  aL,  69  N. 
Oggerton  ▼.  Dodge  County,  97  Ga.  Y.  404. 
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were  such  that  he  would  not  have  made  the  admissions  to  the 
prejudice  of  his  title  or  possession  unless  they  were  true.  The 
regard  which  one  so  situated  would  have  to  his  own  interest 
is  considered  sufBcient  security  against  falsehood.  In  some 
of  the  states  of  the  Union  and  in  England,  the  admissions  of  a 
prior  owner  of  choses  in  action  and  other  personal  property 
characterizing  or  affecting  his  title  are  also  admitted  in  evi- 
dence upon  the  same  principle  against  those  subsequently  tak- 
ing title  from  him.  But  admissions  and  declarations  of  the 
assignor  are  not  competent  evidence  in  favor  of  the  assignee, 
unless  part  of  the  res  gestcB  of  an  act  properly  in  evidence  and 
relevant  to  the  issue.' 

§  10.  Declarations  before  vendor  became  owner.— Admis- 
sions and  declarations  made  by  the  assignor  before  he  became 
owner  are  wholly  incompetent  against  the  assignee,  except 
that,  when  it  is  relevant  to  prove  that  as  owner  of  the  claim 
he  had  notice  of  any  fact,  declarations  made  previous  to  owner- 
ship, showing  a  then  present  knowledge  of  the  fact,  may  be, 
within  reasonable  limits,  evidence  to  go  to  the  jury  tending 
to  show  notice  at  the  time  when  he  dealt  with  or  possessed 
the  thing  assigned.*  The  assignor's  admissions  and  declara- 
tions, made  after  he  ceased  to  be  owner,  are  equally  in- 
competent against  the  assignee,  unless  the  evidence  connects 
the  assignee  with  them ;  and  it  makes  no  difference  that  the 
assignment  is  only  as  collateral.'  Thus,  a  mortgagee,  having 
parted  with  his  interest,  cannot  by  bis  subsequent  conduct  or 
admissions  bind  his  assignee.^  But  if  the  assignee  is  only  a 
nominal  party  suing  for  the  assignor's  benefit,  they  are  com- 
petent.'   If,  however,  the  assignee  is  the  real  party  in  interest, 

1  Howard  v.  Upton,  9  Hun,  484.  §713;  Pringle  v.  Pringle,  59  Pa.  St 
But  see  Shannon  v.  Minney,  130  Pa,  289;  Eby  v.  Eby,  6  id.  485;  Woodruff 
SL  280;  Bates  v.  Lingerwood,  50  v.  Cook,  25  Barb.  505;  Beville  v. 
Hun,  420,  20  N.  Y.  State  Rep.  778;  Jones,  74  Tex.  148;  Scofield  v.  Spaul- 
McKay  v.  Lasher,  81  N.  Y.  State  Rep.  ding,  54  Hun,  528,  28  N.  Y.  State 
690,  121  N.  Y.  427 ;  Dean  v.  Wilker-  Rep.  108 ;  Noyes  v.  Morris,  56  Hun, 
son,  126  Ind.  388 ;  Fowler  v.  Simpson,  501,  81  N.  Y.  State  Rep.  608 ;  Casto  v. 
79  Tex.  611.  Frye,  38  W.  Va.  449. 

2  Bond  V.  Fitzpatrick,  4  Gray,  89.  *  Smith   v.  Gillum,   80    Tex.   120; 
s  Rawson  v.  Plaisted,  151  Mass.  71 ;    Davis  v.  Green,  102  Ma  170. 

Towner  v.  Thompson,  81  Ga.  171 ;  1        ^  Eaton  v.  Carson,  59  Me.  510. 
Qreenl.  Ev.,  §  190;  Taylor  on  Ev., 
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the  fact  that  the  action  is  in  the  name  of  the  assignor  does 
not  render  competent  his  declarations  made  subsequent  to 
the  transfer.^  So  an  assignor's  again  acquiring  possession 
does  not  let  in  declarations  made  during  the  renewed  posses- 
sion and  relating  to  the  former  period.*  It  is  only  where  the 
party  making  the  declarations  has,  at  the  time  of  making  them, 
the  title  to  the  property,  that  such  declarations  bind  his  suc- 
cessor in  interest.  Declarations  made  before  or  after  that 
time  are  not  admissible.'  Declarations  of  a  grantor  sabse 
quent  to  the  execution  and  to  the  delivery  of  a  deed  are  in- 
admissible to  show  that  it  was  intended  as  a  mortgage;  *  and 
this  is  so  although  when  the  declarations  were  made  the 
grantor  had  not  surrendered  actual  possession  of  the  premises.^ 
So  the  declarations  of  one  whose  land  has  been  sold  under  ex- 
ecution and  purchased  by  his  son  are  inadmissible  to  establish  a 
resulting  trust  in  the  father's  favor.* 

§  11.  Tender  of  chattels  or  choses  in  action. — The  general 
rule  is  that  a  former  owner  of  a  chattel  or  a  chose  in  action 
who  has  transferred  his  interest  to  another  by  an  absolute 
sale  or  assignment  cannot,  by  his  subsequent  ad  missions,  affect 
the  right  of  the  purchaser.  In  some  cases  such  admissions 
may  be  admissible,  but  only  where  there  is  an  identity  of  in- 
terest between  the  assignor  and  the  assignee,  which  is  deemed 
to  exist  where  the  transfer  is  merely  colorable  or  nominal,  and 
where  a  party  claims  through  another  by  representation,  and 
the  declaration  is  not  excluded  by  some  other  rule  of  evidence.' 
As  a  general  rule,  the  declarations  of  a  grantor  which  form  no 
part  of  the  7*e8  gestcB  are  not  competent  to  prejudice  the  title  of 
his  grantee,  especially  when  made  after  the  transfer.®  In  Gibney 
v.  Marchay  *  it  was  held  that  the  declarations  of  a  party  in  pos- 
session of  real  property  are  admissible  against  the  party  making 

1  Freare  v.  Evertson,  20  Jolins.  142.     But  see  Spencer  v.  N.  Y.  &  N.  E.  R. 

2  Cornett  v.  Fain,  83  Ga.  219 ;  Til-    Co.,  62  Conn.  242. 

son  V.  Terwilliger,  56  N.  Y.  27a  7  Holmes  v.  Roper  et  al.,  66  N.  Y. 

8  Hutchins  v.  Hutchins,  98  N.  Y.  State  Rep.  596,  141  N.  Y.  64 ;  W.  R 

64.  Grimes  &  G.  Co.  y.  Malcolm,  164  U.  a 

*  Jones  V.  Jones,  187  N.  Y.  610,51  48a 

N.  Y.  State  Rep.  75.  sCuyler  v,  McCartney,  40  N.  Y. 

c  Hart  V.  Randolph,  142  III  521.  221 ;  Burhans  v.  Kelly,  17  N.  Y.  SUte 

«  Evans  v.  McKee,  152  Pa.  St  89.  Rep.  552  (1888)i 

»84N.  Y.80L 
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them  or  bis  privies  in  blood  and  estate,  but  not  competent  to 
attack  or  destroy  a  title  which  is  of  record.  In  Vrooman  v. 
King '  it  was  also  beld  that  declarations  made  by  a  grantor  of 
premises  after  he  had  sold  them,  though  he  continued  in  the  oc- 
cupation up  to  the  time  of  making  such  declarations,  were  not 
competent  evidence  as  affecting  the  rights  of  bis  grantee.  In 
Hutohins  v.  Hutchins^  it  was  said :  "  It  is  only  where  the  party 
making  the  declarations  has,  at  the  time  of  making  them,  the 
title  to  the  property  that  such  declarations  bind  his  successor." 
In  McDuffie  v.  Clark '  it  is  said :  "  The  ^declarations  of  a  party 
in  possession  are  evidence  against  the  party  making  them,  or 
his  privies  in  blood  or  estate,  not  to  attack  or  destroy  the 
title,  for  that  is  of  record  and  of  a  higher  and  stronger  nature, 
and  cannot  be  attacked  by  parol  evidence.  Such  admissions 
are  received  in  evidence  simply  to  explain  the  character  of  the 
possession  in  a  given  case."  In  Adams  v.  Davidson*  the  dec- 
larations of  the  assignor  before  the  delivery  of  the  property 
assigned  as  to  the  purpose  of  the  assignment  were  admitted 
in  evidence.  In  that  case  the  transaction  was  incomplete 
when  the  declarations  were  made,  as  no  delivery  of  the  prop- 
erty assigned  had  taken  place.  In  Loos  v.  Wilkinson*  the 
conveyance  was  a  secret  one,  and  the  declarations  of  the 
grantors  were  to  the  effect  that  they  still  owned  the  prop- 
erty. Such  declarations  were  held  competent  on  the  ground 
that  they  were  a  part  of  the  fraud,  and  it  was  there  said: 
^'  They  are  in  the  nature  of  res  gestm  declarations,  and  on  the 
question  of  fraud  clearly  competent."  In  Scofield  v.  Spaul- 
ding*  it  was  held  that,  in  an  action  to  set  aside  a  conveyance 
as  fraudulent  against  creditors,  declarations  of  the  grantor 
made  after  the  deed  was  delivered  and  recorded,  and  his  tes- 
timony in  proceedings  supplementary  to  execution,  were  inad- 
missible as  against  the  grantee,  even  though  the  grantor  was 
in  possession  under  a  lease  which  was  claimed  to  form  part  of 
the  fraudulent  transaction.    In  Truax  v.  Slater^  it  was  held 

186  N.  Y.  477.  55  Kan.  778;  Eppinger  v.  Scott,  112 

^98  N.  Y.  64  CaL  869. 

s  89  Hun,  170.  ^  54  Hun,  528,  28  N.  Y.  State  Rep. 

MON.Y.  309.  lOa 

5 110  N.  Y.  195, 18  N.  Y.  State  Rep.  ^soN.  Y.63a 
110;  Borlington  Nat  Bank  v.  Beard, 
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LEASE  — 

when  must  be  pleaded,  52L 

when  affected  by  custom,  284^  29dL 

eviction,  52. 

assignee,  52. 

written  cannot  be  varied  by  parol,.823. 

may  be  defeated  by  parol,  323. 

description  of  property  in,  323. 

parol  contract  to  put  premises  in  repair,  ML 

of  lessor  to  make  repairs,  824 

contract  about  which  it  is  silent,  824 

to  show  an  agreement  subsequently  made,  824 

LEGAL  ESTATE— 
presumed  when,  646. 

LEGAL  QUESTIONS  — 

witness  cannot  state  conclusion,  503^ 
attorneys  may  state,  when,  563. 

witness  may  testify  that  he  never  delivered  possession  of  proper^,  563. 
that  he  never  purchased  any  goods  from  the  seller,  d63w 
that  services  were  never  performed  under  the  contract,  563. 
witness  cannot  testify  that  certain  persons  were  joint  owners  of  land,  563L 

that  person  exercised  acts  of  ownership  over  property,  563. 
witness  may  testify  that  person  w(  nt  into  possession  of  and  controlled 

land,  564 
witness  cannot  testify  to  his  ownership  when  ownership  is  in  issue,  564. 
that  he  performed  his  part  of  the  contract,  Sfti,  665. 
that  he  had  performed  all  the  duties  •imposed  upon  him  by  tiie  con- 
tract, 564 
experts  may  testify  to  a  foreign  unwritten  law,  564 
witness  cannot  testify  that  he  took  control  of  property  as  individual  or 

assignee.  564 
witness  may  testify  that  she  became  engaged  to  defendant,  S65L 
witness  cannot  state  that  a  contract  has  been  abandoned,  56Sl 
that  a  contract  was  made,  565. 
that  he  was  discharged  without  fault,  565. 
party  may  testify  that  debts  were  contracted  on  the  faith  of  a  promise, 

565. 
witness  may  testify  on  the  part  and  behalf  of  person  for  whom  he  did 
work,  565. 

LEGATEE  — 

when  a  competent  witness,  171. 

action  against  for  debt  of  ancestor,  60,  887. 

incompetent  to  testify  against  estiite  of  deoeaaed  person,  when,  152^  171i 

172. 
cannot  testify  in  support  of  a  will,  164 
may  testify  in  aid  of  a  contestant,  164 
not  named  in  will,  391. 
ademption,  what  is,  894 
ademption  of  property  given,  394 
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LEGISLATIVE  ACTS— 

of  states  and  territories,  230. 
how  proved,  230. 
of  United  States,  287. 
charter  of  corponltioiiB,  97QL 

LEGlTIMACr— 

prasumption  of ,  B43,  805,  808,  021. 

proof  of,  14. 

daclaration  of  wife  or  paramottr  as  tOb  14  1^ 

who  cannot  testify  to  declaration  of  parents,  as  to^  1621 

party  denying,  has  burden  of  proof,  898. 

declarations  of  mother  not  always  competent^  428. 

declaration  of  a  person  as  to  his  own,  487. 

declaration  of  husband  as  to  wife's,  487. 

declaration  of  wife  as  to,  of  husband's  family,  487. 

LETTERS  — 
replies  to,  207. 

cross-examination  as  to,  699. 
post-marks  as  proof  of,  230. 
of  wife  to  husband,  108. 
delivery  presumed,  when.  229. 
by  one  conspirator  against  others,  516. 
passing,  between  attorney  and  client,  confidential,  87. 
attorney  not  bound  to  produce,  89. 
witness  may  testify  that  certain,  found  in  decedent's  possession  were  in 

testator's  handwriting,  158. 
between  husband  and  wife,  privileged,  106i 
admission  by  neglect  to  reply  to»  207. 
proof  of  posting  by  entries,  227. 
proof  of  deliver^,  when,  229. 
proof  of  posting  of,  280. 

proof  of  posting,  evidence  of  delivery,  280,  645. 
original  must  be  produced,  288. 
notice  to  produce,  when  necessary,  247. 
written  to  party  out  of  state,  254. 
testamentary,  882. 
of  administration,  882. 
recitals  of,  882. 
declaration  of  father  in,  as  to  age  of  child,  429. 

LIBEL— 

presumption  of  malice  from,  694 

pleading  of,  12. 

special  character,  22L 

defense,  841,  359. 

damages,  694. 

repetition  of,  12. 

effect  on  third  parties,  14 
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WILL  (continued)  — 

declaration  of  testator  as  to  execution  of,  227. 
proof  of,  by  one  attesting  witness,  231. 
proof  of,  where  all  attesting  witnesses  are  dead,  231. 
proof  of,  where  all  attesting  witnesses  are  out  of  jurisdiction,  23 1 
ancient,  proves  itself,  when,  232. 
ambiguities  of,  how  shown,  281,  389. 
power  of  corporations  to  take  under,  STft. 
construction  of,  88tt. 

extrinsic  evidence  to  aid  in  construction  of,  .390,  S95. 
alteration  of,  390. 
error  in  date,  how  corrected,  390. 

witness  present  at  making  of,  may  testify  as  to  mental  capacity  of  tes- 
tator, 555. 

cannot  show  part,  390. 

cannot  show  interlineations  in,  390. 

cannot  show  that  a  sheet  was  not  a  part  thereof,  990. 
legatee  not  named,  391. 
devisee  not  named,  391. 
children,  meaning  of,  391. 
nephews,  meaning  of,  39L 
false  words  in,  392. 
two  claimants  to  same  gift,  392L 
identification  of  person,  893w 
if  subject  of  bequests,  393. 
extrinsic  evidence  to  show  property  given,  894. 
ademption  of  property  given,  394. 
declaration  of  testator  as  to  contents  of  lost  will,  461. 
presumption  of  revocation  of,  684. 
attesting  witness  may  testify  as  to  mental  capacity  of  testator,  555^ 

WITNESSES  — 

number  necessary  to  establish  treason,  386. 

to  establish  perjury,  384 
to  establish  general  reputation,  26L 
c  )mpetency  of  parties,  131,  15U 
husband  and  wife,  141,  150. 
after  divorce,  143w 
after  death  of  one,  143. 
legal  marriage  necessary,  141. 
waiver  of  privilege,  107. 
rule  extends  to  all  criminal  cases^  78k 
dying  declarations,  451. 
to  be  sworn,  135. 
oath  necessary,  133. 
judge,  when  incompetent,  84. 
juror  competent,  when,  103. 
competency  of  witnesses,  131,  151. 
deficient  in  mental  capacity,  138. 
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WITNESSES  fcontinued)  — 
iDsane  persons,  188,  140. 
deaf  and  dumb  persons,  131,  182. 
competency  of  children,  135. 
religious  belief,  184. 
general  principle,  184. 
degree  of  faith  necessary,  134. 
defect  of  faitli  never  presumed,  185. 
how  ascertained  and  proved,  134,  185. 
sworn,  how,  185. 
infamy,  extent  of  disability,  133, 

effect  of  pardon,  183. 
infamy,  proved  how,  188b 
infamy,  removed  how,  133. 
accomplice,  corroboration  necessary.  145,  146. 

party  to  negotiable  instrument  incompetent  to  impeaoh  it^  when,  180. 
interest  as  against  a  deceased  party,  668; 
test  of,  16a 
mode  of  proof,  174. 
extent  of,  170. 

from  liability  over,  168. 
agent  for  principal,  147,  170. 
husband  for  wife,  160, 165. 
of  wife  for  husband,  160. 
parties  to  negotiable  paper,  180,  169. 
partners,  168. 
in  record.  148. 
release  of,  166. 
objection  to  incompetency,  156,  170. 
examination  on  voir  dire,  131. 
in  chief,  696,  700. 
leading  questions,  696,  700. 
cross,  703. 

witness  may  refer  tg  memorandum,  6991 
witness  cannot  be  impeached  by  party  calling  him,  37. 
witness  surprising  party  calling  him,  696^  700. 
cross-examination  as  to  matters  called  out  by  direct  examination,  709. 

as  to  collateral  facts,  26. 
as  to  feelings  of  hostilijty,  32.  . 
as  to  intimacy,  32. 
with  party  respecting  writing,  710. 
of  defendant  in  criminal  caaee^  78. 
proof  of  previous  indictment,  22. 

conviction,  21. 
impeaching  credit  of,  25. 

by  proof  of  conviction  of  crime,  28. 

by  disproving  testimony,  26. 

by  general  reputation,  25. 

by  self-contradicting  statements,  27. 
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WITNESSES  (continued)— 

supporting,  by  showinjc  former  statement,  25,  27. 

mode  of  cross-examination  as  to  contents  of  writings,  706. 

re-examination,  26. 

qualification  of  witnesses  to  show  character,  24 

general  character  of,  24 

may  explain  contradictory  statements,  26. 

sustaining  proof  of  general  character,  26. 

party  calling  subscribing,  may  impeach  him,  27. 

when  a  defendant  offers  himself  as  a,  in  a  criminal  case,  the  people  may 

impeach  him,  28l 
party  calling,  may  show  his  contradictory  statements!,  28. 
cannot  show  bias  in  his,  29. 

untruthfulness,  29. 
cannot  call  witness  to  impeach  general  character  of,  29. 
party  cannot  impeach  his  adversary  when  he  calls  him  as,  29. 
party  bound  by  collateral  facb,  81. 
cross-examination  binding  to  show  temper,  disposition  or  conduct  of 

witness,  32. 
motives  of,  may  be  shown  by  independent  evidence,  32. 
relation  between,  and  party  may  be  shown  on  cross-examination,  32L 
laying  foundation  for  contradicting,  82. 
attention  must  be  called  to  the  time  and  place,  88. 
proof  of  inconsistent  statements  of,  after  death  of,  84 
inconsistent  statements  of  prisoner,  how  proved,  35. 
proof  of  corrupt  motives  of,  86. 
proof  of  offer  of  bribes  by,  86. 
proof  that  party  has  offered  bribe,  86. 
proof  that  some  one  has  threatened  him,  86. 
malice  of,  how  shown,  86. 
revenge  of,  how  shown,  86^ 
bias  of,  how  shown,  87. 
hostility  of,  how  shown,  87. 
declaration  of  absent  or  deceased  person,  88. 
proof  of  signature  of  subscriber,  88b 
presumptive  evidence  of  truth,  88. 
testimony  of  deceased,  impeached  how,  88. 
privilege  of,  72. 

for  state,  not  bound  to  answer,  108. 
neither  husband  nor  wife  is  competent  to  prove  access  or  non-access,  104, 

144 
in  action  for  divorce,  where  counter-claim  is  set  up,  either  party  may  tes- 
tify to  relevant  facts,  105. 
in  action  for  criminal  conversation  wife  competent  for  defendant,  106. 
wife  not  competent  to  testify  for  husband  in  action  for  criminal  conver- 
sation, 106. 
wife  competent,  against  husband  in  murder  trial,  106. 
second  wife  competent  in  action  for  bigamy,  when  first  marriage  is 
proved,  106. 
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WITNESSES  (continued)— 

examination  on  voir  dire^  181. 

when  competency  of,  must  be  shown,  182. 

objection  must  be  to  improper  evidence,  182.  ,    * 

incompetent  from  extreme  youth,  132. 

deaf  and  dumb  person  not  incompetent,  182. 

lunatic  not  competent  as,  when,  187,  188w 

competent  as,  when,  188. 
intoxicated,  incompetent  when,  188. 
perjury,  rendering  incompetent,  140. 

treason,  140. 
neither  husband  nor  wife  competent  to  testify  against  each  other  in  a 

criminal  case,  141. 
husband  and  wife  competent  as  against  each  other  as  to  a  crime  com- 
mitted, when,  142. 
wife  not  competent  as  against  co-defendant  for  her  husband,  148. 

for  a  co-defendant  of  her  husband.  148^ 
where  husband  and  wife  are  jointly  indicted,  declarations  of  either  in- 

competentk  148. 
dying  declaration  of  either  husband  or  wife  incompetent  as  agaiuDt  each 

other,  144  ] 

against  decedent's  estate  — 

no  party  can  testify  to  a  personal  transaction  or  communication 

with  deceased  person  as  against  his  estate,  147. 
mother  may  testify  as  to  personal  transaction,  in  favor  of  child,  148. 
husband  competent  in  favor  of  his  wife,  when,  149. 
wife  competent  in  favor  of  husband,  when,  149. 
widow,  when  competent  in  action  against  heirs,  149. 
wife  of  husband,  party  to  action  for  real  estate,  incompetent,  150. 
widow  incompetent  to  set  aside  a  deed,  150. 
wife  incompetent  against  assignee  of  deceased  husband,  150. 
widow  competent^  against  assignee  of  life  policy  from  husband,  150. 
widow  who  has  joined  her  husband  in  a  deed,  competent  to  show 

want  of  consideration,  150. 
mother  of  illegitimate  child  competent  to  testify  against  estate  of 

putative  father,  15L 
administrator  incompetent  in  own  favor,  151. 

when,  cannot  testify  that  conversation  took  place,  151. 

that  he  never  heard  of  sale,  151. 
legatee  incompetent,  152. 
officers  of  corporation  competent  to  testify  against  party,  152. 
heirs  competent,  158. 
agent  competent,  158. 
purchaser  of  property  of  decedent  at  official  sale  competent^  154 
when  competent  to  testify  he  saw  papers  signed  by  deceased,  154 

that  he  saw  deceased  sign  paper,  154. 
surety  incompetent  in  favor  of  principal's  estate,  155. 
maker  of  note  competent,  in  favor  of  indorser,  155. 
indorsers  competent,  in  actions  between  themselves,  155. 
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WITNESSES  (continued)  — 

against  decedent^s  estate  (continued) — 

beneficiaries  under  a  will  competent,  when,  156L 

surviving  partner  incompetent  to  testify,  when,  156L 

transferee  of  negotiable  paper,  not  assignee,  150. 

when  incompetent  to  state  that  entry  was  made,  156, 167. 

when  incompetent  to  state  that  decedent  was  silent^  157. 

mother  competent,  as  to  birth  of  child,  157. 

may  testify  as  to  deposit  of  money  to  credit  of  decedent^  157. 

may  testify  that  he  paid  his  own  money  upon  decedent^s  debt^  157. 

cannot  testify  that  he  left  notices  at  decedent's  houses  157. 

may  deny  any  statements  of  others,  158. 

may  swear  that  he  had  possession  of  property,  158L 

when  may  state  whole  transaction  on  cross-examination,  158L 

when  may  state  whole  transaction  on  re-exam inaiion,  158. 

may  state  that  instrument  has  been  offered,  158. 

cannot  state  that  he  had  a  conversation  with  deceased,  158l 

may  state  that  certain  letters  found  in  decedent's  paaBession  were  in 

testator^s  handwriting,  158. 
death  of  one  party  before  completion  of  instrumeiit,  159. 
cannot  testify  tu  physical  condition  of  decedent,  159. 
executor  cannot  testify  to  payment  of  money  to  decedent  15ft 
party  may  verify  his  claim  against,  159. 
cannot  testify  that  he  saw  decedent  sign  affidavit  of  verification, 

159. 
may  testify  as  to  value  of  property  purchased  of  decedent^  159. 

services  performed  for  deceased,  159. 
party's  books  competent,  160L 

may  state  that  a  conversation  did  not  take  place,  161. 
meaning  of  word  "  testimony,**  101. 
conversation  in  presence  of  decedent  made  to  him,  161. 
books,  papers  and  instruments  of  decedent  not  testimony,  161. 
widow  not  competent  to  testify  to  marriage,  when,  161. 
testimony  of  deceased  person  competent,  161. 
who  cannot  testify  to  declarations  of  parents  as  to  legitimacy  of 

children,  162. 
assignee  deriving  title,  meaning  of  as  to  competency  of,  163. 
may  testify  to  signature  of  decedent,  162. 
may  testify  to  extraneous  facts,  169. 
cannot  testify  in  indirect  inethod,  168. 
cannot  testify  to  an  address  on  a  package,  163. 
cannot  testify  to  contents  of  a  box,  163. 
legatee  cannot  testify  in  support  of  a  will,  164^  171. 
legatee  may  testify  in  aid  of  a  contestant,  164 
beneticiary  cannot  testify  in  support  of  a  will,  164 
who  must  object  to  competency  of,  164. 
objection  to,  must  be  made,  when,  164 
ground  of  objection  to,  must  be  pointed  out^  164 
waiver  of  incompetency  of,  165. 
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WITNESSES  (continued)  — 

against  decedent's  estate  (continued)  — 

interested  party  may  testify  to  same  conTersation  or  tfanaaction  tes- 
tified to  by  administrator,  166. 
party  cannot  show  transaction  called  out  by  bira  on  cross-examina- 
tion, 160. 
widow  competent  as  against  purchaser  under  execution,  167. 
may  testify  that  he  had  no  conversation  with  decedent,  107. 
that  alleged  transaction  with  decedent  never  took  place,  167. 

that  indorsement  was  on  paper  when  delivered  to  him,  167. 
cannot  testify  that  he  carried  an  inkstand,  168. 
interest  that  disqualifies,  168. 
guardian  as,  170. 
surety  on  decedent*s  note  a  competent,  169. 

on  indemnity  bond  of  guardian,  incompetent  when,  169. 
sheriff  incompeteut,  when,  170. 
grantee  incompetent  as,  when,  170. 
grantor,  170. 
assignee^  170. 
assignor,  170. 
may  testify  to  facts  showing  impossibility  of  transaction,  176. 
cannot  testify  that  a  note  was  never  paid,  176. 

verify  his  own  books  of  account,  176. 
may  testify  that  he  had  possession  prior  to  and  at  the  time  of  the 

death  of  decedent,  176. 
cannot  testify  that  received  a  deed  from  decedent  through  the  post- 

offlce,  177. 
may  state  that  he  believed  and  relied  upon  the  statements,  176. 

WORDS  — 

meaning  of,  explained,  268»  270. 

WORK— 

presumption  as  to,  614. 

a  general  allegation  for  work  and  labor  is  sufficient,  54. 
under  complaint  for  quantum  meruit,  plaintiff  cannot  prove  contract,  54. 
under  an  allegation  of  special  contract  plaintiff  must  prove  it,  54. 
the  time  alleged  must  be  proved,  54. 

evidence  of  excuse  for  n  on -performance  cannot  be  shown  under  an  alle- 
gation of  performance,  55. 

that  the  work  was  unskilfully  done,  55. 

that  nothing  is  due  the  plaintiff,  55. 

that  the  contract  is  void  under  the  statute  of  frauds,  55. 
defendant  may  show  that  the,  was  performed  as  a  gratuity,  55. 
witness  may  testify  to  value  of,  for  decedent,  159. 
burden  of  proving  that  other,  could  have  been  obtained  is  upon  the  em- 
'  ployer,  861. 

WRITINGS  — 

inconsistent  statements  in,  34 
excludes  what,  224. 
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WRITINGS  (continued)  — 

instrunientB  which  the  law  requires  to  be  in,  224 

contracts  which  party  have  reduced  to,  224. 

all,  the  existence  or  contents  of  which  are  disputed,  224 

accompanied  by  Terbal  statements,  224 

collateral,  224 

duplicate  primary  evidence^  counterpart  primary  evidence^  224, 226L 

lithographic  copy,  225. 

photographic  copy,  225. 

attested  documents  must  be  proved,  how,  225. 

documents  duly  acknowledged,  226. 

document  executed  by  public  officer,  226i 

execution,  how  proved,  22(1 

sufficient  knowledge  to  make  witness  competent  to  testify  to^  228L^ 

ancient,  proves  itself,  when,  232. 

warrants  must  be  produced,  233. 

admissions  of  party  in  place  of,  233. 

examined  copies,  234 

general  records  of  the  nation,  235. 

verbal  proof  to  prove  contents  of  lost,  230. 

verbal  proof  to  prove  contents  of  collateral,  239. 

verbal  proof  to  prove  contents  of,  on  tx>tr  dire,  240. 

contents  of  voluminous,  proved  by  parol,  240. 

beyond  jurisdiction  of  the  court,  proved  by  parol,  241. 

in  the  hands  of  the  opposite  party  who  refuses  to  produce  241. 

inscriptions  on  monuments  proved  by  parol,  24L 

loss  of,  how  proved,  242. 

search  for  lost,  245,  248. 

notice  to  produce,  248. 

when  must  be  produced,  244 

when  need  not  be  produced  or  accounted  for,  242. 

contents  of  telegrams  may  be  proved  by  parol,  245. 

contents  of  shop-books  may  be  proved  by  parol,  342L 

not  between  the  parties  to  the  action  may  be  proved  by  parol,  244 

contents  of,  collateral  to  issue,  may  be  proved  by  parol,  244 

proof  of  contents  of  notice  may  be  proved  by  parol,  245. 

proof  of  contents  of  placards  upon  walls  may  be  proved  by  parol,  24& 

subpoena  duces  tecum  must  be  served  on  strangers,  248L 

in  the  hands  of  a  stranger,  251. 

refusal  of  agent  to  produce,  may  be  proved  by  parol,  251. 

sufficiency  of  secondary  evidence  of,  253L 

fraudulent  destruction  of,  effect  of,  258w 

not  competent  to  vary  or  contradict,  when,  262^ 

not  competent  to  add  to,  when,  263. 

fraud  in  obtaining,  may  be  shown  by  parol,  263. 

illegality  of,  may  be  shown  by  parol,  263. 

collateral  agreement  to,  may  be  shown  by  parol,  263. 

parol  not  admissible  to  explain,  266L 
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WITNESSES  (continued)  — 

parol  not  admissible  to  show  ambiguities,  268. 

to  explain  relation  of  words,  268L 

to  explain  abbreviations,  268. 

to  identify  the  person  or  thing  mentioned  in*  268. 

to  vary,  in  equity,  when,  268. 
contracts  not  signed  by  both  parties,  296. 
parol  evidence  to  complete,  808. 
conditions  upon  which  it  was  delivered,  829. 
when  may  be  contradicted  by  parol,  885. 
as  hearsay,  418. 
party  presumed  to  know  contents  of,  601. 

WRITINGS  WITHOUT  THE  JURISDICTION  OF  THE  COURT— 
may  be  proved  by  parol,  241,  245. 

X-RATS  — 

when  admissible,  261.    . 


• 

• 

* 

_ 

BHAB8QAr2 

nulM  of  Midilm  M  pmoftto 

■iaiitttiBni 

HiniiniimH 

3  6105  044  104  136 

• 


^ 


